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JUSTICES 


ov 


TEE  SUP] 


OOUBT  OF  THE  STATE  OF  MONTANA, 


DXJBINa  THE  TIMB  OF  THBSB  SBPOBTS. 


Thb  Hon.  Thbo.  Bbantly^  Chief  Siiitice. 

Thb  Hon.  WilliaiM  L.  Holloway, 
*Thb  Hon.  John  Hubly, 
^Thb  Hon.  Gboegb  Y.  Paitesn, 

cThb  Hon.  J6hn  A.  Matthews, 
Thb^  Hon.  CHABiiSs  H.  Coofeb, 


>- Associate  Justices. 


Offioers  of  the  Coubt: 
S.  Clabengb  Fobd,  Attorney  Oeneral. 
Fbank  Woody,  Asst.  Attorney  General. 
Clarence  N.  Davidson,  Asst.  Attorney  GeneraL 
AiiBEBT  A.  Gbobud,  Asst.  Attorney  General. 
Otto  A.  Gebth,  Asst.  Attorney  General. 
Jambs  T.  Cabboll,  Clerk. 
M.  N.  Race,  Marshal. 
A.  C.  ScHNEmEB,  Court  Stenographer. 

(a.  b)  Appointed  Angast  11,  1919,  parsnant  to  proyisions  of  Chapter  Zl, 
LawB  ExtraoTdinary  Session  of  1919,  increasing  the  nnmber  of  Justices 
from  three  to  five. 

(e)  Appointed  Novemiber  2^,  1919,  to  succeed  Hon.  Geo.  Y.  Patten, 
resigned  November  8,  1919. 

(Hi) 


ATTORNEYS  AND  COUNSELORS  AT  LAW. 

Admitted  from  June  14,  1919,  to  March  29,  1920. 

Anderson,  William  M.,  Admitted  June  30,  1919. 

Bbown,  Wingfielo  It.,  Jr.,  Admitted  February  2,  1920. 

Gaktsb^  Thomas  Hxjgh,  Admitted  September  8,  1919. 
Castlbton,  W.  E.,  Admitted  September  8,  1919. 
CoRNELi^  Ernest,  Admitted  March  29,  1920. 

Dahlbero,  Andrew  H.,  Admitted  March  1,  1920. 

Parish,  Chas.  I*.,  Admitted  November  11,  1919. 
FrrzoERALD,  Teresa  M.,  Admitted  Septembeit  8,  1919, 
Forbes,  John  F.,  Jr.,  Admitted  July  3,  1919. 

Garvst,  Albert  Li.,  Admitted  October  6,  1919. 
Oavlt,  Frank  P.,  Admitted  December  4,  1919. 
GOTTHOLD,  Daniel  A.,  Admitted  September  29,  1919. 
Gratbill„  F.  Ik,  Admitted  November  24,  1919. 

Hanlet,  Leo.  J.,  Admitted  October  6,  191^. 
Hansen,  Al.,  Admitted  March  22,  1920. 
Habri,  Fritz  F.,  Admitted  November  10,  1919. 
Harrington,  Raymond  S.,  Admitted  December  8,  191-9. 
HenoiX)  Arthur  M.,  Admitted  September  24,  1919. 
Hxrndon,  Howard  Y.,  Admitted  March  14,  1920. 
HiOGiNS,  JAS.  H.,  Admitted  December  8,  1919. 

Imbs,  Theo.,  Admitted  February  2,  1920. 

INSKEEP,  F.  v.,  Admitted  February  10,  1920.  / 

Latham,  T.  G.,  Admitted  November  17,  1919. 
Lester,  George  A.,  Admitted  September  8,  1919. 
Lynch,  Mike,  Admitted  February  9,  1920. 

Hat,  Bex,  Admitted  June  30,  1919. 

Naughton,  Dennis  F.,  Admitted  September  8,  1919. 

Padgett,  Harold  D.,  Admitted  June  30,  1919. 
Paulson,  P.  M.,  Admitted  September  8,  1919. 
Phiulips,  Oliver,  Admitted  September  22,  1919. 

Beid,  Edgar  P.,  Admitted  September  19,  1919. 

Seibsi^  Karl  B.,  Admitted  July  3,  1919. 
Smith,  Cectl  C,  Admitted  November  24,  1919. 
Stagg,  Ira  J.,  Admiitted    September  8, 1919. 
BwoBDS,  Geo.  W.,  Admitted  September  8,  1919. 

Wilson,  Biohard  W.,  Admitted  October  27, 1919. 
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FiBST   JUDIOIAI^    DiSTEIOT. 

County  of  Lewis  and  Clark.     County  Seat,  Helena. 
District  Judges :  Hon.  R.  Lee  Word ;  Hon.  W.  H.  PoormaH. 

Officers:  County  Attorney:  Lester  H.  Loble,  Esq. 
Clerk  of  District  Court:  F.  L.  Beece. 
Sheriff:  Geo.  W.  Huffaker. 


SjBOOND  Judicial  District. 

County  of  Silver  Bow.    County  Seat,  Butte. 
District  Judges:  Hon.  J.  J.  Lynch;  Hon.  Edwin  M.  Lamb; 
•Hon.  Joseph  R.  Jackson. 

Officers;  County  Attorney:  N.  A.  Rotering,  Esq.    - 
Clerk  of  District  Court :  Otis  Lee. 
Sheriff:  Jno.  K.  O'Rourke. 


Third  Judicial  District. 

Counties  of  Deer  Lodge,  Powell  and  Granite. 
District  Judge :  Hon.  George  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda)  : 
County  Attorney:  David  H.  Morgan,  Esq. 
Clerk  of  District  Court :  James  White. 
Sheriff :  L.  L.  Hartsell. 


^Appointed  October  6,  1919,  to  succeed  Hon,  John  V.  Dwyer  resigned. 

(Tii) 


viii  Judicial  Districts  of  the 

OflScers  of  Powell  County  (County  Seat,  Deer  Lodge)  : 
County  Attorney :  W.  B.  Keeley,  Esq. 
Clerk  of  District  Court :  Robert  Midtlyng. 
Sheriflf :  Tbos.  Mullen.      ^ 

OflScers  of  Granite  County  (County  Seat,  Philipsburg) : 
County  Attorney :  D.  M.  Durf ee,  Esq. 
Clerk  of  District  Court:  Wm.  B.  Calhoun. 
SherifE:  Fred.  C.  Burks. 


Foubth  Judicial  District. 

Counties  of  Mineral,  Missoula,  Ravalli  and  Sanders. 
District  Judges:  Hon.  A.  L.  Duncan;  Hon.  R.  Lee  McCulloch; 
Hon.  Theodore  Lentz. 

OflScers  of  Mineral  County  (County  Seat,  Superior) :       ' 
County  Attorney:  Ivan  E.  Merrick,  Esq. 
Clerk  of  District  Court:  Blanche  M.  Hyde. 
Sheriflf:  Wm.  La  Cbmb. 

OflScers  of  Missoula  County  (County  Seat,  Missoula) : 
County  Attorney:  Dwight  N.  Mason,  Esq. 
Clerk  of  District  Court:  Harry  M.  Rawn. 
Sheriflf :  J.  T.  Green. 

OflBcers  of  Ravalli  County  (County  Seat,  Hamilton) : 
County  Attorney:  Leonard  Goodwin,  Esq. 
Clerk  of  District  Court :  J.  T.  Coughenour. 
Sheriflf:  C.  E.  Hogue. 

OflScers  of  Sanders  County  (County  Seat,  Thompson  Palls) : 
County  Attorney:  Adelbert  A.  Alvord,  Esq. 
Clerk  of  District  Court :  Wm.  Strom. 
Sheriflf :  Joseph  L.  Hartman. 


State  op  Montana.  ix 

Fifth  Judicial  District. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judges :  Hon.  Joseph  C.  Smith ;  Hon.  W.  A.  Clark. 

OfiScers  of  Beaverhead  County  (County  Seat,  Dillon) : 
County  Attorney :  Wilber  G.  Gilbert,  Esq. 
Clerk  of  District  Court:  Fred  Rife. 
Sheriff :  C.  K.  Wyman. 

Officers  of  Jefferson  County  (County  Seat,  Boulder)  : 
County  Attorney :  J.  E.  Kelly,  Esq. 
Clerk  of  District  Court:  W.  B.  Hundley. 
Sheriff :  T.  L.  Locker. 

Officers  of  Madison  County  (County  Seat,  Virginia  City)  : 
County  Attorney:  Lyman  H.  Bennett,  Esq. 
Clerk  of  District  Court :  Matt  Carey. 
Sheriff :  Clarence  W.  Hungerf  ord. 


\ 


Sixth  Judicial  District.  • 

Counties  of  Park,  Stillwater  and  Sweet  Grass. 
District  Judge :  Hon.  Albert  P.  Stark. 

Officers  of  Park  County  (County  Seat,  Livingston) : 
County  Attorney:  E.  M.  Niles,  Esq. 
aerk  of  District  Court :  W.  H.  Pethybridge. 
Sheriff:  James  McClarty. 

Officers  of  Stillwater  County  (County  Seat,  Columbus) : 
County  Attorney :  M.  L.  Parcells,  Esq.  ' 
Clerk  of  District  Court :  G.  B.  Iverson. 
Sheriff :  Edward  B.  Fellows. 

Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber) : 
County  Attorney:  F.  M.  Lamp,  Esq. 
Clerk  of  District  Court:  H.  C.  Pound. 
Sheriff:  G.  B.  Long. 


X  Judicial  Districts  of  the 

Seventh  Judicul  District. 

Counties  of  Dawson,  Richland,  Wibaux  and  McCone. 
District  tFudge :  Hon.  C.  C.  Hurley. 

OflScers  of  Dawson  County  (County  Seat,  Glendive) : 
County  Attorney :  Albert  Anderson,  Esq. 
Clerk  0^  District  Court :  Pr?ink  A.  Parrett. 
'Sheriflf:  A.  H.  Helland. 

Officers  of  Richland  County  (County  Seat,  Sidney) : 
County  Attorney:  Chas.  E.  CoUett,  Esq. 
Clerk  of  District  Court :  Guy  L.  Rood. 
SheriflE :  Fred.  D.  Sullivan. 

OflBcers  of  Wibaux  County  (County  Seat,  Wibaux) : 
County  Attorney:  Edward  P.  Fisher,  Esq. 
Clerk  of  District  Court :  A.  E.  Jeffers. 
Sheriff:  A.  Barclay. 

Officers  of  McCone  County  (County  Seat,  Circle) : 
County  Attorney:  0.  J.  Thompson,  Esq. 
Clerk  of  District  Court :  F.  S.  Kalberg. 
Sheriff:  H.  W.  Johnson. 


Eighth  Judicial  District. 

County  of  Cascade: 

District  Judges :  Hon.  Jere  B.  Leslie ;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  (County  Seat,  Great  Falls) : 
County  Attorney:  Howard  6.  Bennett,  Esq. 
Clerk  of  District  Court:  Geo.  Harper. 
Sheriff:  J.  P.  Bums. 
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Ninth  Jxtdicial  Distbiot. 

County  of  Gallatin.    County  Seat,  Bozeman. 

District  Judge :  Hon.  Ben.  B.  Law. 

0£Soers :  County  Attorney :  C.  B.  Carlson,  Esq. 
Clerk  of  District  Court:  W.  L.  Hays. 
Sheriff:  Chas.  C.  Esgar. 


^ 


Tenth  Judicial  Distbiot. 

County  of  Pei^us.    County  Seat,  Lewistown. 

District  Judges:  Hon.  Boy  E.  Ayeis;  Hon.  Jack  Briscoe. 

Officers :  County  Attorney :  Stewart  McConocliie,  Esq. 
Clerk  of  District  Court :  James  L.  Martin. 
Sheriff :  John  H.  Stephens. 


Eleventh  Judigial  Distbiot. 

Counties  of  Flathead  and  Lincoln. 

District  Judge :  Hon.  T.  A.  Thompson. 

Officers  of  Flathead  County  (County  Seat,  Ealispell) 
County  Attorney :  T.  H.  MacDonald,  Esq. 
Clerk  of  District  Court :  R.  N.  Eaton. 
Sheriff:  W.  R.  Martin. 

Officers  of  Lincoln  County  (County  Seat,  Libby) : 
County  Attorney:  W.  H.  Gray,  Esq. 
Clerk  of  District  Court:  Timothy  Miller. 
Sheriff:  F.  B.  Baney. 


zii  Judicial  Distbiots  of  thb 

Twelfth  Judicial  District. 
County  of  Chouteau. 
District  Judge :  Hon.  John  W.  Tattan. 

OflScers  of  Chouteau  County  ( County  Seat,  Fort  Benton)'  t 
County  Attorney :  H.  L.  Miller,  Esq. 
Clerk  of  District  Court :  Geo.  D.  Patterson. 
Sheriff:  Merritt  Hanagan. 


THntTBESNTH  JUDICIAL  DISTRICT. 

Counties  of  Carbon,  Big  Horn  and  Yellowstone. 

District  Judges :  Hon.  Chas.  A.  Taylor ;  Hon.  A.  C.  Spencer. 

Officers  of  Carbon  County  (County  Seat,  Red  Lodge) : 
County  Attorney:  H.  A.  Simmons,  Esq. 
Clerk  of  District  Court :  6.  L.  Pinley. 
Sheriff:  George  Headington. 

Officers  of  Big  Horn  County  (County  Seat,  Hardin) .: 
County  Attorney:  Franklin  D.  Tanner,  Esq. 
Clerk  of  District  Court :  Frank  A.  Nolan. 
Sheriff:  John  MacLeod. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) : 
County  Attorney:  E.  E.  Collins,  Esq. 
Clerk  of  District  Court :  Fred  Inabnit. 
Sheriff:  S.  W.  Matlock. 


FOUBTBENTH  JXTDICIAL  DISTRICT. 

Counties  of  Meagher,  Broadwater  and  Wheatland. 
District  Judge:  •Hon.  Edward  H.  Goodman. 
Officers   of   Meagher   County    (County    Seat,  "White   Sulphur 
Springs) : 

County  Attorney:  Earle  F.  Angell,  Esq. 

Qerk  of  District  Court :  Geo.  H.  BelL 

Sheriff :  Geo.  B.  Nagues. 


"Appointed  November   28,   1919,  to  succeed  Hon.  John  A.   Matthews, 
resigned. 


i 


State  of  Montana*  ziii 

Officers  of  Broadwater  County  (County  Seat,  Townsend)  : 
County  Attorney :  Fred.  W.  Sehmitz,  Esq. 
Clerk  of  District  Court :  Fred  Bubser. 
Sheriff:  John  J.  McDonald. 

Officers  of  Wheatland  County  (County  Seat,  Harlowton)  : 
County  Attorney:  Eobt.  N.  Jones,  Esq. 
Clerk  of  District  Court :  A.  T.  Anderson. 
Sheriff:  L.  W.  Clark. 


FiPTEBNTH  Judicial  District. 

Counties  of  Rosebud,  Musselshell  and  Treasure. 
District  Judge :  Hon.  Geo.  P.  Jones. 

Officers  of  Rosebud  County  (County  Seat,  Forsyth) : 
County  Attorney:  I.  S.  Crawford,  Esq. 
Clerk  of  District  Court :  D.  J.  Muri. 
Sheriff:  Henry  N.  Grierson. 

Officers  of  Musselshell  County  (County  Seat,  Roundup) : 
County  Attorney :  V.  D.  Dusenbery,  Esq. 
Clerk  of  District  Court:  Reed  Hunt. 
Sheriff :  Chas.  C.  Hopkins. 

Officers  of  Treasure  County  (County  Seat,  Hysham) : 
County  Attorney:  E.  D.  QerJ^e,  Esq. 
Clerk  of  District  Court :  J.  D.  Clark. 
Sheriff:  John  T^ylen. 


Sixteenth  Judicial  District. 

Counties  of  Chister,  Fallon,  Prairie,  Carter,  Powder  River  and 

Garfield. 
District  Judges:  Hon.  Daniel  L.  O'Hem;     Hon.  Charles  J. 
Dousman. 

Officers  of  Custer  County  (County  Seat,  Miles  City)  : 
Coipity  Attorney:  Frank  Hunteri  Esq. 


xiv  '  JuDiciAii  Districts  of  thb* 

Clerk  of  DiBtrict  Court :  C.  A.  Lindeberg. 
Sheriff:  Austin  B.  Middleton. 

Officers  of  Fallon  County  (County  Seat,  Baker)  : 
County  Attorney:  P.  C.  Cornish,  Esq. 
Clerk  of  District  Court:  Ralph  Keener. 
Sheriff:  P.  F.  KeUing. 

Officers  of  Prairie  County  ( County  Seat,  Terry)  s 
County  Attorney :  Joseph  C.  Tope,  Esq. 
Clerk  of  District  Court :  W.  A.  Cameron. 
Sheriff:  E.  H.  Brooks. 

Officers  of  Carter  County  (County  Seat,  Ekalaka) : 
County  Attorney:  Rudolph  Nelstead,  Esq. 
Clerk  of  District  Court:  L.  J.  0 'Grady. 
Sheriff:  Geo.  S.  Boggs. 

Officers  of  Garfield  County  ( County  Seat,  Jordan)  : 
County  Attorney:  John  J.  Cavan,  Esq. 
Clerk  of  District  Court:  J.  P.  McDonald. 
Sheriff :  Matt  J.  Roke. 

Officers  of  Powder  River  County  (County  Seat,  Broadus) : 
County  Attorney:  N.  A.  Burkey,  Esq. 
Clerk  of  District  Court:  H.  R.  Straiton. 
Sheriff:  W.  E.  Sutter. 


Sbventeen^th  Judicial  DiSTBtcr. 
Counties  of  Phillips  and  Valley. 
District  Judge:  •Hon.  H.  C.  Hall. 

Officers  of  PhilUps  County  (County  Seat,  Malta)  i 
County  Attorney:  F.  C.  Gabriel,  Esq.. 
Clerk  of  District  Court:  C.  M.  Porter. 
Sheriff:  Thos.  S.  Johnson. 


'Appointed  September  6,  ldl9|  to  sacceed  Hon.  John  Hurly,  resigned. 
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Officers  of  Valley  County  (Coimty  Seat,  Glasgow) : 
County  Attorney :  Carl  D.  Borton,  Esq. 
Clerk  of  District  Court :  Oscar  S.  Cutting. 
SheriflE:  C.  W.  Powell, 


Eighteenth  Judicial  Distbiot. 

Counties  of  Blaine,  Hill  and  •Liberty. 
District  Judge:  tHon.  Frank  E.  Carleton. 

Officers  of  Blaine  County  .(County  Seat,  Chinook) : 
County  Attorney:  D.  L.  Blackstone,  Esq. 
Clerk  of  District  Court:  A.  W.  Ziebarth. 
Sheriff:  J.  Q.  Laswell. 

Officers  of  Hill  County  (County  Seat,  Havre) : 

County  Attorney:  C.  R.  Stranahan,  Esq, 
Clerk  of  District  Court:  Geo.  W.  Glass. 
Sheriff:  Matthew  McLain. 

Officers  of  Liberty  County  (County  Seat,  Chester) : 
County  Attorney :  B.  R.  McCabe,  Esq. 
Clerk  of  District  Court :  George  H.  Gau. 
Sheriff:  John  Morgan. 


Nineteenth  Judicial  Distbict. 

Comities  of  Glacier,  Pondera,  Teton  and  Toole. 
District  Judge:  Hon.  John  J.  Greene. 

Officers  of  Glacier  County  (County  Seat,  Cut  Bank) : 
County  Attorney:  Wiley  Shannon,  Esq. 
Clerk  of  District  Court:  Iden  Rasmussen. 
Sheriff:  P.  A.  Davis. 


•Liberty  Coimty  created  February  11,  1920. 

t  Appointed  January  10,  1920,  to  succeed  Hon.  W.  B.  Rhoades   on  Febru- 
ary 1,  1920,  the  date  on  which  the  latter's  resignation  took  effect. 


xvi  Judicial  Districts  of  thb 

OflScers  of  Pondera  County  (County  Seat,  Conrad)": 
County  Attorney:  Wm.  L.  Bullock. 
Clerk  of  District  Court:  C.  H.  Shepherd. 
Sheriff:  J.  L.  Billings. 
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Twentieth  JuDidAL  Distriot. 
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County  Attorney:  J.  J.  Gunther,  Esq. 
Clerk  of  District  Court :  0.  R.  Qirard. 
Sheriff:  Jack  Bennett. 
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McDEEMOTT  vr  al..  Appellants,  v.  AMERICAN  BONDING 

Co.,  Sespondents. 

(No.  3,981.) 
(Submitted  March  20,  1919.    Decided  April  14,  1919.) 

[179  Ptec.  828.] 

Suretyship — Injunction  Bonds — Measure   of   Damages — Attor- 
neys' Fees — Interest — Court  Costs — Witness  Fees, 

Action  on  Injunction  Bond — Measure  of  Damages. 

1.  The  measure  of  damages  in  an  action  on  an  injunction  bond  is 
the  amount  which  will  compensate  for  all  the  detriment  proximately 
caused  by  the  injunction  during  the  time  it  was  in  operation,  or 
which  in  the  ordinary  course  of  things  was  likely  to  result  there- 
from. 

Same— -Attoniey's  Fees  Beeoverable. 

2.  Attorney's  fees  paid  or  contracted  to  be  paid  in  securing  the 
dissolution  of  an  injunction,  recoverable  as  damages  in  an  action 
on  the  injunction  bond  are  to  be  limited  to  compensation  for  ser- 
vices rendered  before  a  hearinf)'  of  tbe  cause  on  the  merits,  except 
where  a  trial  of  the  merits  is  the  only  available  means  of  testing 

Authorities  discussing  the  question  of  recovery  on  injunction  bond  of 
attorney's  fees   necessarily  expended  in    dissolving  the  injunction   are 
collated  in  notes  in  16  Ii.  B.  A.  (n.  8.)  49,  and  33  Ii.  B.  A.  (n.  8.)  844. 
66  Mont.— i  (1) 
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plaintiff's  right  to  the  injunction,  or  where  timely  motion  to  dissolve  • 
has  been  made  but  decision  withheld  until  trial  upon  the  merits. 

[As  to  recovery  of  counsel  fees  as  damages  upon  dissolution  of 
injunction,  see  note  in  Ann.  Oaa.  1912D,  715.J 

Injunction  Pendente  Lite — Motion  to  Dissolve — When  Unauthorized. 
3.    Where  an  injunction  pendente  lite  was  issued  after  notice  and  a 
hearing,  a  motion  to  dissolve  prior  to  trial  upon  the  merits  was 
unauthorized;  such  motion  being  available  only,  under  section  6650, 
Revised  Codes,  where  the  writ  issues  without  notice. 

Same— Bond — Liability  of  Sureties  Attaches,  When. 

'  4.  Where  a  motion  to  dissolve  an  injunction  pendente  lite  was  not 
made  because  not  authorized  by  law,  the  decision  made  by  the  court 
when  the  trial  of  the  case  on  the  merits  was  concluded  and  the 
injunction  dissolved  was  the  final  decision  (Rev.  Codes,  sec  6646), 
upon  the  making  of  which  the  sureties  on  the  injunction  bond  had  ^ 
bound  themselves  to  pay  damages  flowing  from  the  wrongful  issu-  ' 
ance  of  the  writ. 

Same — ^Interest — ^When    Becoverable. 

5.  Whenever  the  dii*ect  and  proximate  effect  of  an  injunction 
wrongfully  issued  is  to  deprive  the  partv  enjoined  of  the  use  of 
mOney  which  belongs  to  him,  interest  thereon  at  the  legal  rate 
for  the  time  the  money  was  impounded  may  be  recovered  by  way  of 
damages  in  an  action  on  the  injunction  bond. 

3ame — Damages  Recoverable — Court  Costs — Witness  Fees. 

6.  Court  costs  and  witness  fees  necessarily  incurred  in  procuring 
the  dissolution  of'  an  injunction  wrongfully  issued  are  properly 
recoverable  in  an  action  on  the  bond. 

Appeal  from  District  Courts  Silver  Bow  Cov/nty;  J.  B.  Mo 
Cleman,  Judge, 

Actions  by  Peter  T.  McDermott  and  wife  against  the  Ameri- 
can Bonding  Comp'any  of  Baltimore.  Prom  the  judgment  ren- 
dered, both  parties  appeal.  Bemanded,  with  directions  to  modify 
judgment  in  f^vor  of  plaintifiEs. 

Mr.  John  E.  Coreite  and  Mr.  Carl  J.  Christian,  for  Appellant 
Bonding  Company,  submitted  a  brief  as  well  as  one  in  reply 
to  that  of  Respondents ;  Mr.  Christian  argued  the  cause  orally. 

The  case  of  Parker  v.  Bond,  5  Mont.  1,  1  Pac.  209,  which 
was  an  action  on  an  injunction  bond,  is  in  point  here.  In  the 
case  in  which  the  injunction  bond  had  been  given,  a  dissolution 
of  the  temporary  injunction  was  procured  before  the  trial  of 
the  case  on  the  merits.  In  the  action  on  the  injunction  bond  one 
of  the  items  of  damage  claimed  was  attorney's  fees,  but  no 
attempt  was  made  in  the  evidence  to  segregate  the  fees  paid  for 
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procuring  a  dissolntion  of  the  injunction  and  those  paid  for  the 
trial  of  the  case.  The  court  held  that  no  attorney's  fees  were 
recoverable  in  the  action  brought  on  the  injunction  bond.  (See, 
also,  Campbell  v.  Metcalf,  1  Mont.  378;  Jameson  v.  Bwrtlett, 
63  Neb.  638,  88  N.  W.  860;  Church  v.  Baker,  18  Colo.  App.  369, 
71  Pac.  888 ;  Mitchell  v.  Hawley,  79  Cal.  301,  21  Pac.  833 ;  Qrdnn 
V.  Sitka,  19  Colo.  App.  507,  76  Pac.  555;  Collins  v.  Huffman, 
48  Wash.  184,  93  Pac.  220;  Curtiss  v.  Bachman,  110  Cal.  433, 
52  Am.  St.  Rep.  Ill,  42  Pac.  910;  Chicago,  A.  dk  N.  ^.  Co.  v. 
Whitney,  143  Iowa,  506,  121  N.  W.  1043 ;  State  v.  Taylor,  67 
W.  Va.  585,  68  S.  E.  379.) 

The  following  cases  hold  that  costs  generally  incurred  in  the 
case  are  not  recoverable,  and  no  costs  can  be  recovered  under 
the  injunction  bond,  except  those  incurred  relative  to  the  in- 
junction itself.  {WiUiams  v.  Ballinger,  125  Iowa,  410,  101 
N.  W.  139 ;  BuUard  v.  Earkness,  83  Iowa,  373,  49  N.  W.  855 ; 
State  V.  Taylor,  67  W.  Va.  585,  68  S.  E.  379 ;  Tyler  v.  Hamdlton, 
108  Ky.  120,  55  S.  W.  920;  Colusa  Fa/rrot  Min.  etc.  Co.  v.  Bar^ 
nard,  28  Mont.  11,  17,  72  Pac.  45.) 

Messrs.  Roote  dk  Hopkins  and  Messrs,  Walsh,  Nolan  dk  Scallon, 
for  Respondents,  submitted  a  brief;  Mr.  C.  B.  Nolan  argued  the 
cause  orally. 

Reasonable  counsel  fees  may  be  included  in  estimating  the 
damages  in  an  action  on  an  injunction  bond  when  the  injunction 
has  been  improperly  or  wrongfully  sued  out  and  the  counsel  fees 
were  paid  or  agreed  to  be  paid  for  procuring  the  dissolution  of 
the  injunction.  {State  ex  rel.  Kloak  v.  Corvin,  51  W.  Va.  19, 
41  S.  E.  2i;i ;  Miller  v.  Donovan,  13  Idaho,  735,  13  Ann.  Cas, 
259,  92  Pac.  991 ;  Albers  Commission  Co.  v.  Spencer,  236  Mo.  608, 
Ann.  Cas.  1912D,  705,  139  S.  W.  321;  Jackson  v.  MiUspaugh, 
100  Ala.  285, 14  South.  44;  Binford  v.  Crimes,  26  Ind.  App.  481, 
59  N.  E.  1085;  Mulvane  v.  Tullock,  58  Kan.  622,  50  Pac.  897 1 
Gibson  v.  Beed,  54  Neb.  309,  75  N.  W.  1085 ;  Keith  v.  Henkle- 
man,  173  111.  137,  50  N.  E.  692 ;  Sargent  v.  St.  Mary's  Orphan 
Bays'  Asylum,  190  N,  T.  394,  83  N.  E.  38;  Fidelity  dk  Deposit 
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Co.  V.  Walker,  158  Ala.  129,  48  South.  600 ;  State  v.  Taylor,  67 
W.  Va.  585,  68  S.  E.  379 ;  Salmon  v.  Salmon,  13  Ala.  App.  510, 
69  South.  304;  Webb  v.  Beat,  20  N.  M.  218,  148  Pac.  487;  State 
ex  rel.  Lambert  v.  Armentrout,  77  W.  Va.  198,  87  S.  E.  182 ;  22 
Cyc.  1058.)  Where  money  is,  withheld,  interest  is  recoverable. 
Cyc.  declares  the  rule  to  besas  follows:  ** Where  a  person  is  en- 
joined from  paying  over  money  in  his  hands,  legal  rate  of  inter- 
est during  the  period  of  detention  may  be  recovered  as  damage." 
(22  Cyc.  1058 ;  Heym^n  v.  La/nders,  12  Cal.  107 ;  North  Star 
Boot  etc.  Co.  V.  Stebbins,  3  S.  D.  540,  54  N.  W.  593 ;  Albers  Com^ 
missi&n  Co.  v.  Spencer,  236  Mo.  608,  Ann.  Cas.  1912D,  705,  139 
S.  W.  321.) 

MR.  JUSTICE  HOCLOWAY  delivered  the  opinion  of  the 
court. 

In  1907,  John  H.  0  Ikfeara  and  John  Kerrigan  commenced  an 
action  in  the  district  court  of  Silver  Bow  county  against  Peter  T. 
McDermott  and  Annie  C.  McDermott,  his  wife,  for  an  account- 
ing and  an  injunction  pending  the  determination  of  the  suit. 
The  plaintiffs  alleged  that  they  were  copartners  with- Peter  T. 
McDermott  in  the  sale  of  the  ^urke  and  Balaklava  mining 
claims;  that  the  copartners  had  secured  from  the  owner  of  the 
claims  the  right  to  sell  them  for  a  price  which  would  net  the 
owner  $275,000 ;  that  any  excess  over  that  amount  should  belong 
to  them  as  commission  for  making  the  sale;  that  they  sold  the 
claims  for  $400,000;  that  McDermott  collected  $10,000  of  the 
commission  and  refused  to  account  for  any  part  thereof,  except 
$700  paid  to  O'Meara;  that  he  had  transferred  the  remaining 
$9,300  to  his  wife,  and,  assuming  to  own  in  his  own  right  the 
remaining  $115,000  still  due,  had  assigned  his  claim  to  it  to  his 
wife — all  with  the  intent  to  defraud  0 'Meant  and  Kerrij^an. 
An  order  to  show  cause  was  issued  and  on  the  return  thereof, 
and  after  a  hearing,  an  injunction  issued  which  restrained  the 
McDermotts  from  receiving  or  collecting  to  exceed  one-half  of 
the  commission  remaining  unpaid  **  until  after  the  final  deter- 
mination" of  the  case.    In  order  to  secure  the  injunction,  the 
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plaintiffs  gave  a  statutory  bond  in  the  sum  of  $10,000,  with  the 
American  Bonding  Company  as  surety.  On  February  8,  1908, 
the  cause  was  tried  upon  the  merits,  resulting  in  findings  to  the 
effect  that  O'Meara  and  Kerrigan  were  not  copartners  with  Mc- 
Dcrmott  in  the  sale  of  the  mining  claims  and  that  they  were  not 
entitled  to  an  injunction  or  to  any  other  relief.  A  judgment  was 
rendered  and  entered  in  favor  of  the  McDermotts,  and  the  in- 
junction, which  had  been  in  effect  from  July  30,  1907,  was 
dissolved.  Thereafter  this  action  was  commenced  by  the  Mc- 
Dermotts to  recover  damages  alleged  to  have  been  suffered  by 
them  by  reason  of  the  injunction.  The  items  constituting  the 
damages  claimed  are:  Attorney's  fees,  $5,000;  interest  on  the 
money  impounded,  $2,396;  court  costs  and  witness  fees,  $153.10; 
and  certain  other  expenses  not  material  now.  The  trial  court 
found  in  favor  of  plaintiffs  for  $2,500,  the  amount  paid  for 
attorney's  fees,  and  against  them  upon  each  of  the  other  items, 
and  judgment  was  entered  accordingly.  Both  parties  have 
appealed. 

The  bonding  company  complains  of  the  award  made  for  attor- 
ney's  fees,  and  the  McDermotts  complain  of  the  action  of  the 
court  in  denying  recovery  upon  the  other  items  of  damages 
enumerated  in  their  complaint. 

The  bond  required  before  an  injunction  issues  must  provide 
"that  the  plaintiff  will  pay  to  the  party  enjoined  such  dam- 
ages, not  exceeding  an  amount  to  be  specified,  as  such  party  may 
sustain  by  reason  of  the  injunction,  if  the  court  finally  decide 
that  the  plaintiff  was  not  entitled  thereto.*'  (Sec.  6646,  Rev. 
Codes.) 

The  measure  of  damages  in  an  action  on  the  injunction  bond 
[1]  is  the  amount  which  will  compensate  for  all  the  detriment 
proximately  caused  by  the  injunction  during  the  time  it  is  opera- 
tive, or  which  in  the  ordinary  course  of  things,  would  be  likely 
to  result  therefrom.  (Sec.  6048,  Rev.  Codes;  14  R.  C.  L.  482.) 
The  controversy  presented  by  these  appeals  arises  out  of  the 
application  of  these  principles  to  the  facts  of  this  particular  case. 
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1.  Atiomey^s  Fees. — It  is  the  general  rule  in  this  jurisdiction, 
[2]  and  in  most  of  the  states,  that  attorney's  fees  paid  or  con- 
tracted to  be  paid  in  securing  the  dissolution  of  an  injunction  are 
recoverable  as  damages  in  an  action  on  the  injunction  bond. 
Counsel  for  both  parties  apparently  rely  upon  the  former  deci- 
sions  of  this  court  to  sustain  their  respective  contentions.  The 
cases  referred  to.  establish  these  principles : 

(a)  If  the  injunction  was  the  only  relief  sought  in  the  original 
action,  the  attorney's  fees  paid,  or  contracted  to  be  paid,  are 
recoverable,  and  it  is  immaterial  whether  the  injunction  was  dis- 
solved upon  motion  or  upon  a  final  determination  of  the  case  on 
the  merits.  {MUes  v.  Edwards,  6  Mont.  180,  9  Pac.  814;  Creelc 
V.  McManus,  13  Mont.  152,  32  Pac.  675.) 

(b)  ii  relief  other  than  the  injimction  was  sought  in  the  origi- 
nal action,  and  the  injunction  was  not  dissolved  until  the  trial 
of  the  cause  on  the  merits,  then  to  authorize  recovery  the  party 
seeking  such  relief  must  show  that  the  attorney's  fees  were  paid, 
or  contracted  to  be  paid,  for  the  special  service  of  securing  such 
dissolution,  as  distinguished  from  services  rendered  in  the  gen- 
eral management  of  the  case  on  its  merits  or  other  branches 
thereof.  (Campbell  v.  Metcalf,  1  Mont.  378;  Allport  v.  Kelley, 
2  Mont.  343;  Creek  v.  McManus,  17  Mont.  445,  43  Pac.  497.) 

(c)  If  relief  other  than  injunction  was  sought  in  the  original 
action  and  the  injunction  was  dissolved  on  motion  prior  to  the^ 
trial  on  the  merits,  but  the  fees  paid  or  contracted  to  be  paid 
counsel  were  for  his  services  in  the  case  generally,  no  recovery 
of  such  fees  can  be  had  in  an  action  on  the  injunction  bond. 
In  other  words,  to  warrant  recovery  there  must  be  a  segregation 
of  the  fees  paid  for  securing  the  dissolution,  from  the  fees  paid 
for  the  other  services  rendered  in  connection  with  the  case. 
(CampheU  v.  Metcalf,  above;  Parker  v.  Bond,  5  Mont.  1,  1  Pac. 
209.) 

We  think  it  should  be  held  upon  principle  that  attorney's 
fees  paid,  or  contracted  to  be  paid,  for  services  rendered  in  pro- 
curing the  dissolution  of  an  injunction,  are  to  be  limited  to 
compensation  for  such  services  as  are  rendered  before  a  hearing 
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of  the  cause  on  the  merits,  except  (1)  in  a  case  where  a  trial  of 
the  merits  is  the  only  available  means  of  testing  plaintiff's  right 
to  the  injunction,  and  (2)  in  a  case  where  timely  motion  to  dis- 
solve has  been  made  but  in  the  discretion  of  the  court  a  decision 
of  the  motion  is  withheld  until  the  conclusion  of  the  trial  of  the 
merits.  (Andrews  v.  Glemnlle  Woolen  Co.,  50  N.  T.  282;  2 
High  on  Injunctions,  sec.  1687.) 

The  general  language  employed  in  Plymoufh  Oold  Min,  Co.  v. 
United  States  Fidelity  &  Owiramty  Co,,  35  Mont.  23,  10  Ann'. 
Cas.  951,  88  Pac.  565,  is  to  be  understood  in  the  light  of  the  facts 
presented  by  that  case,  and,  when  so  understood,  is  ndt  incon- 
sistent with  any  of  the  rules  announced  above. 

The  record  discloses  that,  immediately  after  the  case  of 
O'Meara  et  dl,  v.  McDermott  et  al,,  was  instituted  and  the  order 
to  show  cause  was  served  upon  him,  Peter  T.  McDermott  em- 
ployed Jesse  B.  Roote  to  act  as  attorney  generally  for  the  de- 
fendants in  that  case.  Later  he  employed  John  J.  McHatton 
"for  the  purpose  of  defeating  any  injunction  that  might  be  ob- 
tained  in  the  case,"  and  paid  him  $2,500  for  the  services  ren- 
dered. It  is  for  the  compensation  paid  Judge  McHatton  that 
plaintiffs  now  seek  recovery. 

There  is  not  any  substantial  conflict  in  the  evidence.  Judge 
McHatton  testified  that  he  was  employed  for  the  special  purpose 
of  securing  a  dissolution  of  the  injunction  and  that  his  efforts 
were  directed  to  that  end  exclusively.  The  injunction  was  issued 
[3]  after  notice  and  a  hearing,  and  w^s  dissolved  at  the  conclu- 
sion of  the  trial  of  th^  cause  on  the  merits.  Counsel  for  the 
bonding  company  lay  stress  upon  the  'facts  that  a  motion  to 
dissolve  prior  to  trial  was  not  made ;  that  Judge  McHatton  took 
an  active  part  in  the  trial  on  the  merits,  and  that  there  is  not 
any  segregation  of  the  fees  paid  him  for  his  services  in  securing 
the  dissolution,  from  the  fees  paid  him  for  his  services  at  the 
trial.  In  this  argument  counsel  overlook  a  controlling  considera- 
tion. As  observed  above,  the  injunction  was  issued  after  notice 
and  a  hearing,  and  in  such  case  a  motion  to  dissolve  prior  to  trial 
of  the  merits  is  a  proceeding  altogether  unauthorized.    It  is  only 
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v. 

in  case  the  injunction  issues  without  notice  that  the  party  en- 
joined may  move  for  dissolution  before  a  trial  of  the  merits. 
This  rule  is  general  and  applies  whether  injunction  was  or  was 
not  the  only  relief  sought.  (Sec.  6650,  Rev.  Codes;  Cwrtiss  v. 
Bachman,  110  Cal.  433,  52  Am.  St.  Rep.  Ill,  42  Pac.  910.)  If 
there  is  any  exception  whatever  to  the  rule  thus  broadly  stated,  it 
is  not  involved  in  this  case.  {Buite  Con.  M.  Co.  v.  Frank,  24 
Mont.  506,  62  Pac.  923.) 

If  the  injunction  secured  by  0  'Meara  and  Kerrigan  had  been 
dissolved  on  motion  prior  to  the  trial  of  the  case  on  the  merits, 
the  reasonable  compensation  paid  by  the  McDermotts  for  the 
special  services  rendered  by  their  attorney  in  securing  the  disso- 
lution would  be  recoverable  by  them  in  an  action  on  the  injunc- 
tion bond.  {Montgomery  v.  Gilbert,  24  Mont.  121,  60  Pac.  1038.) 
They  did  not  proceed  by  motion  to  disisolve  because  that  remedy 
was  not  available  to  them;  they  did,  however,  pursue  the  only 
course  recognized  by  the  law  to  rid  themselves  of  the  restrictions 
imposed  by  the  injunction,  viz.,  to  defeat  the  injunction  by  evi- 
dence that  a  partnership  between  0  'Meara  and  Kerrigan  and  Mc- 
Dermott never  existed,  and,  since  they  employed  counsel  for  the 
special  purpose  of  defeating  the  injunction  and  were  successful, 
the  reasonable  compensation  paid  for  the  services  was  the  natural 
and  proximate  result  of  the  wrongful  issuance  of  the  injunction 
and  is  recoverable  in  an  action  on  the  bond,  and  it  is  immaterial 
that  the  same  evidence  which  defeated  the  injunction  also  served 
to  defeat  the  action  on  the  merits. 

Since,  under  the  circumstances  of  this  case,  a  motion  to 
[4]  dissolve  before  the  trial  of  the  merits  was  not  a  proceeding 
authorized  by  law,  the  final  decision  of  the  court  referred  to  in 
section  6646,  above,  was  the  decision  made  when  the  trial  of  the 
case  was  concluded  and  the  injunction  was  dissolved.  {Nielson 
V.  City  of  Albert  Lea,  87  Minn.  285,  91  N.  W.  1113.) 

The  trial  court  did  not  err  in  its  finding  upon  this  branch  of 
the  case. 

2.  Interest. — It  is  the  contention  of  appellant  Peter  T.  Mc- 
Dermott that  he  alone  had  the  contract  for  the  sale  of  the  mining 
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dainusi ;  that  lie  made  the  sale  by  his  own  efforts  and  the  efforts 
of  others  employed  by  him ;  and  that  he  was  entitled  to  receive 
the  entire  commission  amounting  to  $125,000.  He  testified  to 
these  facts,  and  there  is  not  any  evidence  to  the  contrary.  Cer- 
tain evidence  given  upon  the  trial  of  the  injunction  suit  by  the 
owner  of  the  mining  claims,  and  which  tended  to  contradict  the 
testimony  of  McDermott,  was  offered  upon  the  trial  of  this  case, 
bat  was  excluded,  and  no  error  is  predicated  upon  the  trial 
court's  ruling.  » 

At  the  time  the  injunction  issued  $115,000  of  the  commission 
had  not  been  paid.  The  direct  effect  of  the  injunction  was  to 
prevent  the  McDermotts,  or  either  of  them,  from  receiving  or 
eoUecting  one-half  of  this  amount  until  after  the  case  was  finally 
determined  and  the  injunction  was  dissolved.  The  purchase 
price  of  the  property  was  to  be  paid  in  three  installments.  Out 
of  the  first,  McDermott  retained  the  $10,000  heretofore  men- 
tioned; but  the  evidence  does  not  disclose  with  any  reasonable 
degree  of  certainty  what,  if  any,  portion  of  the  second  install- 
ment might  have  been  applied  rightfully  to  the  commission  ac- 
count. However,  under  any  view  of  the  case,  the  entire  $115,000 
would  be  due  and  collectible  not  later  than  September  15,  1907, 
when  the  last  installment  was  paid. 

Whenever  the  direct  and  proximate  effect  of  an  injunction, 
[6]  wrongfully  issued,  is  to  deprive  the  party  enjoined  of  the 
use  of  money  which  belongs  to  him,  interest  thereon  at  the  legal 
rate,  for  the  time  the  money  is  impounded,  may  be  recovered 
by  way  of  damages  in  an  ttetion  on  the  injunction  bond.  The 
bare  statement  of  the  rule  ought  to  be  a  sufficient  demonstration 
of  its  correctness.  The  authorities  in  support  of  it  are  quite 
uniform.  (1  Beach  on  Injunctions,  s^c.  196;  2  Sutherland  on 
Damages,  4th  ed.,  sec.  527;  22  Cyc.  1058;  Oelrichs  v.  Spain,  15 
Wall.  211,  21  L.  Ed.  43.) 

In  the  view  of  the  case  most  favorable  to  the  bonding  com- 
pany, these  plaintiffs  are  entitled  to  recover  interest  on  $57,500 
from  September  15,  1907,  to  February  8,  1908,  at  eight  per  cent 
X>er  annum,  amounting  to  $1,827.20. 


10  Shinors  v.  Joslin.  [Mar.  T.  '19 

3.  Court  Costs  and  Witness  Fees, — In  defeating  the  injunc- 
tion ^uit  and  securing  a  dissolution  of  the  injunction,  the  Me- 
Dertnotts  expended  $153.10  for  court  costs  and  witness  fees. 
[6]  Since  these  expenses  were  necessarily  incurred  in  pursu- 
ing the  only  available  remedy  for  ridding  themselves  of  the 
injunction,  the  expenditure  of  them  should  be  held  to  have  re- 
sulted directly  from  the  wrongful  issuance  of  the  injunction, 
and,  in  refusing  to  recognize  the  amount  as  a  recoverable  item 
of  damages,  the  court  below  erred.  (Youngs  v.  McDonald,  56 
App.  Div.  14,  67  N.  Y.  Supp.  375;  22  Cyc.  1056.) 

4.  The  evidence  is  not  sufficient  to  warrant  a  finding  in  favor 
of  plaintiffs  for  either  of  the  other  two  items  claimed. 

The  cause  is  remanded  to  the  district  court,  with  directions  to 
modify  the  judgment  in  favor  of  plaintiffs  and  against  the  de- 
fendant bonding  company,  by  increcusing  the  amount  thereof  to 
$4,480.30  as  of  date  May  17,  1916,  and  as  thus  modified  it  will 
stand  affirmed.  Pursuant  to  stipulation  contained  in  the  record, 
the  plaintiffs  in  this  action  will  recover  their  costs  of  appeal. 

Modified  and  affirmed, 

Mb.  Ghssf  Justice  Bbantlt  and  Mb.  Justice  Coopee  concur. 


SHDJORS,  Appellant,  v,  JOSLIN,  Eespondent. 

(No.  3,&85.) 
(Submitted  March  21,  1919.    Decided  April  17,  1919.) 

[180  Ptec.  574.]  ' 

0 

Ejectment — AdAferse  Possession — Burden  of  Proof — Evidence — 

Sufficiency, 

Ejectment — Adverse  Possession — ^Burden  of  Proof. 

1.  Where  plaintiff  in  an  action  in  ejectment  has  shown  legal  title 
in  himeelf,  the  burden  of  establishing,  bj  clear  and  convincing 
proof,  his  claim  of  title  by  adverse  possession  rests  upon  defendant. 

Same — Evidence — Sufficiency. 

2.  Evidence  showing  that  defendant  and  her  predecessors  had 
maintained  a  fence,  coalshed  ^d  resideneei  for  more  than  thirteen 
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years,  upon  land  In  eontroversy  in  an  action  in  ejectment,  field 
sufficient  to  warrant  the  jury  in  finding  the  iBsue  of  title  by  adverse 
possession  in  fayor  of  defendant. 

[As  to  inclosure  of  land  as  essential  to  adverse  possession,  see 
note  in  Anm.  Oas.  1913A,  750.] 

Appeal  from  District  Cowrt,  Silver  Bow  County;  J.  J,  Lynch, 
Judge. 

Action  by  William  Shinors  against  Laura  Joslin.  From  a 
judgment  for  defendant  and  an  order  denying  plaintiff  a  new 
trial,  lie  appeals.    Judgment  and  order  affirmed. 

Mr.  L.  M.  Van  Etten,  for  Appellant/ submitted  a  brief,  and 
argued  the  eause  orally. 

Mr.  J.  0,  Davies,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion 
of  the  court. 

Action  in  ejectment.  It  is  alleged  in  the  complaint  that  plain- 
tiff is  the  owner  of  lot  2  in  block  5  of  the  Noyes  &  Upton  Railroad 
Addition  No.  2  to  the  city  of  Butte;  that  the  defendant  is  the 
owner  of  lot  1,  which  adjoins  plaintiff's  lot  on  the  northwest; 
and  that  in  the  year  1914  the  defendant  erected  a  coalshed,  fence 
and  residence  along  the  boundary  line  between  the  lots,  which 
encroached  upon  plaintiff's  lot  and  ousted  him  from  the  posses- 
sion of  two  portions  therepf .  One  of  these  portions  is  described 
as  a  triangular  strip  four  and  one-half  inches  wide  at  the  base, 
and  eighteen  and  seven-tenths  feet  in  length,  extending  along 
the  boundary  line  to.  its  apex,  over  which  the  roof  of  defend- 
ant's residence  projects;  and  the  other  as  a  strip  eight  inches 
wide  at  one  end,  two  inches  wide  at  the  other,  and  sixty-seven  feet 
long,  from  which  the  plaintiff  is  excluded  by  defendant's  fence 
and  coalshed.  In  her  answer,  the  defendant  put  in  issue  all  the 
material  averments  of  the  complaint,  and  alleged  title  in  herself 
to  the  disputed  strips  by  possession  and  adverse  use  for  more 
than  ten  years  prior  to  the  commencement  of  this  action.    The 
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trial  in  the  district  court  resulted  in  a  judgment  in  favor  of  de- 
fendant. Plaintiff  has  appealed  from  the  judgment  and  an, 
order  denying  him  a  new  trial. 

The  single  question  submitted  to  this  court  is  whether  the 
[1,  2],  evidence  is  sufficient  to  justify  the  verdict.  Calling  at- 
tention to  the  elementary  rule  of  ,  law  that  in  ejectment,  the 
plaintiff  having  shown  legal  title  in  himself,  the  burden  is  upon 
defendant  to  establish  his  claim  of  title  by  adverse  possession,  by 
clear  and  convincing  proof,  he  argues  that  the  evidence  was 
wholly  insufficient  to  warrant  the  submission  of  the  case  to  the 
jury.  We  shall  not  undertake  to  reproduce  and  examine  the 
evidence.  After  a  careful  reading  of  it,  we  have  concluded  that 
counsel's  argument  is  not  maintainable.  There  was  evidence 
which  justified  the  jury  in  finding  that  defendant  and  her  pre- 
decessors had  maintained  the  fence,  coalshed  and  residence  cover- 
ing the  areas  in  controversy,  and  had  thus  been  in  possession  of 
them  adversely  under  claim  of  title  since  the  fall  of  the  year 
1901,  or  for  more  than  thirteen  years  prior  to  the  beginning  of 
this  action.  The  several  propositions  considered  and  determined 
in  the  case^  of  Bvde  v.  MarsJiaU,  54  Mont.  27,  166  Pac.  298,  de- 
cided since  these  appeals  were  taken,  in  which  the  evidence  in 
all  substantial  particulars  was  very  much  the  same  as  here,  are 
conclusive  of  this  case.  Upon  the  authority  of  that  case,  the 
judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Justice  Holloway  and  Mb.  Justicb  Coopeb  concur. 
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MTRICE,  Appellant,  v,  PEET,  Respondent. 

(No.  4,182.) 
(Submitted  March  17,  1919.    Decided  April  17,  1919.) 

[180  Pac  574.] 

Ejectment — Boundaries — Monuments — Courses  cmd  Distances-^ 
Burden  of  Proof — Agreement  to  Fix  Line — Statute  of  Fraudsi 

Boandaries — Lost  Monuments — Courses  and  Distances. 

1.  In  a  boundary  line  dispute,  all  means  for  ascertaining  the  loca- 
tion of  alleged  lost  monuments  must  first  be  exhausted,  before  re- 
course may  be  had  to  courses  and  distances.  y 

SAs  \o  procedure  in  boundary  suits,  see  note  in  22  Am.  St.  Bep. 
I 

Same — ^Monuments — When  Controlling. 

2.  In  ease  of  conflict  between  monuments  and  courses  and  dis- 
tances, the  latter  must  yield  to  the  former. 

Same. 

3.  Monuments  which  can  be  recognized  by  competent  civil  en- 
gineers must  be  taken  as  the  guide  in  fixing  boundaries. 

Oonstitutional  Law — Judiciary — ^Function. 

4.  The  function  of  the  judiciary  is  to  give  effect  to  the  legal  acts 
of  the  legislative  and  executive  departments  of  government,  not  to 
supervise  them. 

Boundaries — Decree — Review — ^Presumption  of  Correctness. 

5.  Before  a  judgment  based  upon  a  directed  verdict  in  a  boundary 
dispute,  in  which  the  deeds  were  not  in  evidence,  and  where,  aside 
from  testimony  placing  the  official  monuments,  no  means  were  at 
hand  for  fixing  the  dividing  line,  may  be  disturbed,  it  must  be  made 
to  appear  that  the  court  arbitrarily  determined  some,  fact  properly 
a  matter  for  determination  by  jury;  else  the  presumption  of  correct- 
ness attaches. 

Same— Agreement  Fixing  Line — Burden  of  Proof. 

6.  Where  an  agreement  between  adjoining  land  owners  fixing  the 
location  of  a  boundary  line  is  relied  upon  in  an  action  in  ejectment, 
the  burden  of  showing  its  existence,  as  well  as  that  the  boundary 
was  one  between  contiguous  lots,  was  doubtful  and  uncertain^  and 
had  been  accepted  and  acquiesced  in,  is  upon  the  party  alleging  its 
existence. 

Same— Agreement  I^xing  Line— 43tatute  of  Frauds. 

7.  In^the  absence  of  a  real  dispute,  an  agreement,  purporting  to 
establish  the  boundary  between  lands  of  adjacent  proprietors  at  a 
line  known  by  both  to  be  incorrect,  the  result  of  which,  if  given 
effect,  must  be  to  transfer  to  one  lands  which  both  know  do  not  belong 
to  him,  is  without  consideration,  and  within  the  statute  of  frauds  and 
void. 

Same — Agreement  Fixing  Erroneous   Line — ^Aseertlaining  of  True  Line- 
Effect. 

8.  Where  lands  of  two  adjoining  proprietors  are  divided  by  a  fence 
which  they  suppose  to  be  the  true  line,  they  are  not  bound  by  the  sup- 
posed line,  but  must  conform  to  the  true  one  when  ascertained. 
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Appeal  from  District  Court,  Chouteau  County;  John  W. 
Tattan,  Judge. 

Action  by  Hobart  D.  Myrick  against  D.  C.  Peet.  Judgment 
for  defendant,  and  plaintiff  appeals  from  it  and  an  order  deny- 
ing Mm  a  new  trial.    AfiSrmed. 

Messrs.  Cooper,  Stephenson  dk  Hoover,  for  Appellant,  sub- 
mitted a  brief;  Mr,  Hoover  argued  the  cause  orally. 

We  take  the  position  that  the  monuments  whioh  defendant  con- 
tends are  government  monuments  are  a  part  of  a  survey  of  th^s 
township  which  h^  been  and  is  wholly  unofficial,  void  and  of  no 
effect,  and  that  by  reason  of  their  inclusion  in  such  a  survey  the 
particular  mpnuments  in  dispute  are  unofficial.  Whether  a  given 
monument  can  or  ought  to  be  given  an  official  character  depends 
largely  upon  its  'associates  and  upon  the  associations  connected 
tjierewith,  and  upon  its  relation  to  the  official  plat  and  the  field- 
notes  of  the  survey.  The  plat  and  field-notes  constitute  the  evi- 
dence of  what  the  surveyor  himself  said  on  the  subject.  If  they 
are  inconsistent  with  the  monument,  then  the  monument  ought 
not  to  be  treated  as  such  in  the  survey,  unless  there  is  some 
evidence  of  a  convincing  nature  to  give  it  character  and  standing 
as  a  monument.  While  it  is  true  that  courses  and  diMances 
usually  give  way  to  monuments,  this  is  only  true  where  the  monu- 
ment is  clearly  established  as  such  by  other  evidence  associated 
with  it. 

In  the  course  of  the  opinion  in  the  case  of  Robinson  v.  Laurer, 
27  Or.  315,  40  Pac.  1012,  the  court  says:  *'The  rule  that 
monuments  shall  control  courses  and  distances  is  recognized 
only  where  the  monuments  are  clearly  ascertained.  If  there 
be  doubt  as  to  the  monuments  as  well  as  to  the  course  ,and 
distance,  there  can  be  no  reason  for  saying  that  the  monu- 
ments shall  prevail  rather  than  the  course  given  in  the  patent, 
and  that  is  this  case. ' '  ( ThaUnum  v.  Thomas,  102  Fed.  935,  936 ; 
Duncan  v.  EagU  Rock  Oold  Mvn.  etc.  Co.,  48  Colo.  569,  139 
Am.  St  Rep.  288,  111  Pac.  588,  592;  Woodbury  v.  Vevda,  114 
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Mich.  251,  72  N.  W.  189,  192 ;  Cadeau  v.  Elliott,  7  Wash.  205,  34 
Pac.  916 ;  Greed  v.  Squire,  9  Wash.  359,  37  Pae.  545,  547 ;  Knoll 
V.  Randolph,  3  Neb.  (Unof.)  599,  92  N.  W.  195.) 

It  is  an  equally  well-recognized  rula  that  no  monument  can  be 
used  which  does  not  correspond  with  the  description  of  the  monu- 
ment which  is  given  in  the  field-notes.  It  is  a  rule  of  reason,^ 
and  equally  one  of  law,  that  in  applying  a  description  in  a  pat- 
ent or  deed  to  the  land  to  which  it  refers,  monuments  will  control 
courses  and  distances  only  where  the  monuments  correspond  to 
the  description  of  them  given  in  the  instrument.  {Resurrection 
Gold  Min.  Co.  v.  Fortwne  Gold  Min.  Co.,  129  Fed.  668,^64 
C.  C.  A.  180.) 

It  has  frequently  been  held  that  lines  and  monuments  found 
on  the  ground  but  not  corresponding  to  the  description  thereof 
in  the  patent  do  not  control  courses  and  distances.  {Pollard  v. 
Shively,  5  Colo.  309;  Bruckner's  Lessee  v.  Latvrence,  1  Doug. 
(Mich.)  19;  McCoy ^s  Lessee  v.  Galloway,  3  Ohio  282,  17  Am. 
Dec.  591,  594;  Claremont  v.  Carlton,  2  N.  H.  369,  9  Am.  Dec. 
8,  91.) 

f 

Messrs.  Norris  dk  Eurd,  for  Respondent,  submitted  a  brief; 
Mr.  Edwin  S.  Norris  argued  the  cause  orally. 

When  there  is  a  conflict  between  the  government  monuments 
as  established  on  the  ground  and  the  government  maps  and  field- 
notes  of  a  government  survey,  the  monuments  control  the  loca- 
tion and  boundaries  of  surveyed  lands  of  the  government.  (9 
C.  J.  210,  sees.  118,  120 ;  ScJimidtke  v.  Keller,  44  Or.  23,  73  Pac. 
332,  74  Pac.  222 ;  Bullion  Beck  etc.  Min.  Co.  v.  Eureka  Hill  Min. 
Co.,  36  Utah,  329,  103  Pac.  881 ;  Hale  v.  Ball,  70  Wash.  435,  126 
Pac.  942 ;  Burke  v.  McCowen,  115  Cal.  481,  47  Pac.  367 ;  Wkiting 
V.  Gardiner,  80  Cal.  78,  22  Pac.  71;  Andrews  v.  Wheeler,  10  Cal. 
App.  614,  103  Pac.  144 ;  Hanson  v.  Rice,  88  Minn.  273,  92  N.  W. 
982 ;  Piatt  V.  Vemiiaion,  99  Fed.  356,  39  C.  C.  A.  555 ;  Roiaell 
v.  Clark,  119  Iowa,  299,  93  N.  W.  280;  Newsom  v.  Pry  or,  7 
Wheat  (U.  S.)  7,  5  L.  Ed.  382.) 
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It  is  a  principle  of  law  establislied  by  the  great  weight  of 
authority  that  where  diyision  lines  between  lands  of  adjacent 
ownei^s  may. be  ascertained  with  certainty,  no  agreement  be- 
tween them  establishing  a  division  line  is  valid  or  binding  upon 
either  party.  This  principle  is  well  stated  in  the  leading  case 
upon  the  subject :  Hartung  v.  Witte,  59  Wis.  285,  18  N.  W.  175 ; 
see,  also.  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  862 ;  Davenport  v. 
Twrpin,  43  Cal.  597 ;  Smith  v.  Roiarts,  2  Cal.  Unrep.  604,  9  Pac. 
104 ;  People  v.  Kermedy,  22  Cal.  App.  29,  133  Pac.  25 ;  Clapp  v. 
ChurcjkUl,  164  Cal.  741, 130  Pac.  1061';  Pickett  v.  NeUon,  79  Wis. 
9,  47  N.  W.  936;  PurtleY.  Bell,  225  111.  523,  80  N.  B.  350;  Vos- 
burgh  V.  Teator,  32  N.  Y.  561.  Ther6  must  also  be  a  dispute  as 
to  the  location  thereof,  and  otherwise  an  oral  agreement  locating 
such  boundary  lines  is  within  the  statute  of  frauds  and  not  en- 
forceable. {Eartung  v.  Witte,  supra;  Voigt  v.  Hunt  (Tex. 
Civ.),  167  S,  W.  745;  Sheldon  v.  Michigan  C.  R.  Co.,  161  Mich. 
503,  126  N.  W.  1056;  Lennox  v.  Hendricks,  11  Or.  33,  4  Pac. 
515.) 

If  the  appellant  knew  the  true  location  of  the  boundary  line  in 
question  as  established  by  a  government  survey  and  withheld 
that  fact  from  the  respondent,  then  his  act  in  establishing  the 
line  was  suflSciently  fraudulent  to  estop  him  from  claiming  any 
other  than  the  true  boundary  line.  (5  Cyc.  934 ;  Denton  v.  Eng- 
lish  (Tex.  Civ.),  157  S.  W.  264;  Frwncois  v.  Moloney,  56  111.  399; 
Boon^  V.  OraJiam,  215  111.  511,  74  N.  E.  559 ;  Turner  v.  Angus, 
145  Mich.  679,  108  N.  W.  1100,  1101.) 

In  Kimms  v.  Libhy,  87  Neb.  113,  126  N.  W.  869,  the  following 
language  is  found:  ** Where  the  true  line  can  be  ascertained  and 
parties  by  mistake  agree  upon  an  erroneous  line  as  their  bound- 
ary, believing  it  to  be  the  true  line,  they  will  not  be  concluded 
by  such  agreement  from  claiming  to  the  true  line  when  dis- 
covered, unless  the  statute  of  limitations  has  run  or  equitable 
reasons  exist  for  establishing  an  erroneous  line.*'  (See,  also, 
Foard  v.  McAnnelly,  215  Mo.  371,  114  S.  W.  990;  Jordan  v. 
Ferree,  101  Iowa,  440,  70  N.  W.  611 ;  Heinz  v.  Cramer,  84  Iowa, 
497,  51  N.  W.  173  i  Coon  v.  Smith,  29  N.  Y.  392;  Davis  v.  RusseU, 
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142  Pa.  426,  21  Atl.  870;  Cheeney  v.  Nebraska  &  G.  Stone  Co., 
41  Fed.  740;  9  C.  J.  241,  sec.  189.) 

To  take  parol  agreements  of  the  character  of  the  above  out 
of  the  statute  of  frauds,  it  must  appear  that  there  was  a  doubt 
or  uncertainty  as  to  the  true  location  of  the  dividing  line,  that 
there  was  a  genuine  dispute  between  the  adjoining  owners,  that 
there  was  an  acqiliescenee  and  possession  under  the  agreement, 
and  that  the  making  of  expenditures  followed  the  agreement, 
and  otherwise  verbal  agreements  relative  to  boundary  lines  are 
within  the  statute  of  frauds.  Tested  by  this  rule  the  agreement 
between  the  appellant  and  respondent  is  within  the  statute  of 
frauds,  and  may  not  be  sustained.  {Vosburgh  v.  Teator,  32 
N.  Y.  561 ;  OrarUs  Pass.  Lamd  cfe  Tf .  Co.  v.  Brown,  168  Cal.  456, 

143  Pac.  754;  9  C.  J.  232-235.) 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  is  an  action  in  ejectment.  Plaintiff  became  the  equitable 
owner  of  the  northwest  quarter,  and  the  defendant  the  equitable 
ownev  of  the  northeast  quarter,  of  section  25,  township  21  north 
of  range  12  east,  by  purchase  at  a  sale  by  the  state  of  lands 
acquired  by  it  from  the  Federal  government  in  said  township 
and  range,  consisting  of  sections  24,  25,  26,  34,  35,  and  the  south- 
east quarter  of  section  23.  By  the  mutual  agreement  of  the 
parties  the  officer  in  charge  of  the  sale  issued  certificates  to  plain- 
tiff and  defendant,  conveying  to  them,  respectively,  the  north- 
west quarter  and  the  northeast  quarter  of  section  25  in  said  town- 
ship and  range.  From  the  date  of  the  sale  to  the  spring  of 
1913  they  occupied  the  two  quarters  conjointly  for  grazing  pur- 
,  poses.  In  the  spring  of  1913,  each  party  being  desirous  of  cul- 
tivating the  land  so  obtained,  an  effort  was  made  to  divide  up 
the  half  section. 

In  his  complaint,  the  plaintiff  alleges,  among  other  things: 
**That  they  were  unable  to  discover  any  monuments,  descriptive 
marks,  or  natural  objects  upon  the  ground"  marking  the  bound- 
aries of  the  section,  and  that,  '*in  so  far  as  the  monuments  or 
distinguishing   marks  upon   the  ground   were  concerned,   the 
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boundary  line  between  the  two  tracts  above  described  was  doubt- 
ful and  uncertain.  That  in  order  to  settle  and  fix  the  dividing 
line  between  their  said  premises,  and  to  avoid  the  possibility  of 
a  dispute  (italics  ours),  plaintiff  and  defendant  together,  by 
measurements  from  monuments  established  by  the  ofiScial  survey 
of  said  township  by  the  United  States  government,  located  and 
determined  the  dividing  line  between  said  tracts,  which  plaintiff 
alleges  to  be  approximately  the  true  dividing  line  according  to 
the  official  plat  of  the  survey  of  said  lands  returned  to  the  Gen- 
eral Land  OflSce  by  the  surveyor-general.  That  they  thereupon 
orally  agreed  that  the  line  so  fixed  and  established  by  them 
shoulid  constitute  the  dividing  line  between  their  respective  prem- 
ises."  It  is  conceded  that  defendant  built  a  fence  twelve  feet 
from  the  line  so  marked,  cultivated  the  land  up  to  the  fence,  and 
fhat  the  same  was  maintained  in  that  position  down  to  June  17, 
1916,  at  which  time  the  defendant  moved  the  fence  sixty-five  rods 
to  the  west,  excluded  plaintiff  therefrom,  and  has  since  culti- 
vated and  cropped  the  same.'^ 

The  defendant  by  his  answer  puts  in  issue  the  allegations  of 
the  complaint  as  to  any  uncertainty  or  doubt  concerning  the 
location  of  the  government  survey  monuments  upon  the  ground, 
and  alleges  that  the  section  and  quarter-section  corners  could  all 
be  located  without  difficulty. 

The  foregoing  summary  of  the  pleadings  and  admissions  com- 
prises a  complete  statement  of  the  material  facts  in  the  case,  and 
is  sufficient  to  dispose  of  all  the  issues  of  law  and  fact  in  dispute. 

At  the  close  of  all  the  testimony,  the  court,  on  defendant's 
motion,  directed  a  verdict  in  his  favor,  the  essence  of  which  is 
contained  in  the  third  paragraph  thereof,  as  follows:  **That 
there  is  in  this  case  no  material  conflict  in  the  evidence  as  to  any 
material  issue  framed  by  the  pleadings,  and,  on  account  thereof, 
the  questions  presented  have  become  wholly  questions  of  law,  and 
there  is  no  fact  upon  which  the  jury  may  return  a  verdict. ' '  The 
court  below  took  the  respondent's  view  of  the  evidence,  sustained 
the  motion,  denied  the  plaintiff's  motion  for  a  new  trial^  and 
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the  case  is  now  here  on  appeal  from  the  order  so  made,  and  from 
the  judgment  entered  upon  the  directed  verdict. 

The  appellant  cohtends:  (1)  That  with  the  aid  of  the  courses 
and  distances  indicated  in  the  field-notes,  it  can  be  demon- 
strated that  the  fence  line  established  by  himself  and  defendant 
fixed  the  true  boundary  between  the  two  quarter-sections  in 
question;  and  (2)  tha^  under  the  parol  agreement  entered  into  ^ 
between  himself  and  the  defendant  the  practical  line  dividing 
said  two  quarter-sections  was  permanently  fixed,  and  is  binding 
upon  the  defendant.  i 

The  respondent  contends  that  the  monuments  were  in  the  places 
allotted  them  by  the  surveyor  making  the  original  survey,  were 
visible,  and  from  them  the  true  dividing  line  could  be  readily 
ascertained. 

That  the  subject  of  disputed  boundaries  has  been  a  fruitful 
[1]  source  of  litigation  since  property  rights  were  first  recog- 
nized finds  proof  in  the  prodigious  mass  of  literature  to  be  found 
in  the  books  upon  the  subject.  The  difficulty  is  not  to  find 
authority,  but  to  select  cases  which  best  express  the  rule  to  be 
applied  to  the  facts  in  issue.  Innumerable  cases  involving 
boundary  lines  can  be  traced  to  loose  description,  faulty  surveys, 
and  excessive  areas  created  in  marking  off  governmental  subdi- 
visions— ^the  bane  of  all  tribunals  called  upon  to  reconcile  dis- 
crepancies in  the  surveys  of  the  public  lands.  The  building  of 
the  fence  was  not  to^settle  a  dispute,  but  to  acquiesce  in  the  run- 
ning of  a  line  about  which  no  dispute  had  arisen.  There  is  a 
distinction  between  a  mutual  undertaking  to  settle  and  adjust  a 
doubtful  or  disputed  boundary  line  in  case  of  conflicting  titles, 
and  the  consent  of  parties  to  the  marking  of  a  supposed  dividing 
line  between  adjoining  tracts. 

"The  public  lands  of  the  western  territories,  which  became 
the  property  of  the  United  States  government  upon  the  forma- 
tion of  the  present  Union,  were  by  Acts  of  Congress  surveyed 
and  divided  up  into  townships,  sections  and  subdivisions  of  sec- 
tions. When  afterward  lands  were  sold  to  private  individuals, 
they  were  always  described  by  referring  to  the  number  of  the 
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township,  section,  and  subdivision  of  the  section.  The  bound- 
aries of  these  sections  and  of  the  quarter  and  half  sections  were 
marked  for  the  most  part  by  artificial  monuments,  which  consti- 
tuted  the  comers  of  these  tracts  of  land.  •  •  •  Before  courses 
and  distances  can  determine  the  boundary,  all  means  for  ascer- 
taining the  location  of  the  lost  monuments  must  first  be  ex- 
JuLusted,^*     (Tiedeman  on  Real  Property,  sec.  832.) 

*'Prim/i  facie,  a  fixed  visible  monument  can  never  be  rejected 
as  false  or  mistaken  in  favor  of  mere  course  and  distance  as  the 
starting  point,  when  there  is  nothing  else  in  the  terms  of  the 
grant  to  control  and  override  the  fixed  and  visible  call.  The  gen- 
eral rule  that  courses  and  distances  must  yield  to  natural  or 
artificial  monuments  rests  upon  the  legal  presumption  that  all 
grants  and  conveyances  a;re  made  with  reference  to  an  actual 
view  of  the  premises  by  the  parties."  (Tyler  on  Ejectment, 
569;  Oarrard  v.  Silver  Peak  Miries  (C.  C.)',  82  Fed.  585,  and 
cases  there  cited.) 

"Monuments  are  facts;  the  field-notes  and  plats  indicating 
courses,  distances  and  quantities  are  but  descriptions  which  serve 
to  assist  in  ascertaining  those  facts."  {Martin  v.  Carlin,  19 
Wis.  454,  88  Am.  Dec.  696.)  When  there  is  a  conflict  between 
[2]  monuments  and  courses  and  distances,  the  latter  must  yield 
to  the  former.  (Devlin  on  Real  Estate,  sec.  1029;  Rev.  Codes, 
sec  8039,  subd.  2.) 

"Marks  on  the  ground  constitute  the  survey;  courses  and  dis- 
tances are  only  evidence  of  the  survey."  (9  C.  J.,  sec.  210; 
Hunt  V.  Barker,  27  Cal.  App.  776,  151  Pac.  165;  Woods  v. 
Johnson,  264  Mo.  289,  174  S.  W.  375.) 

The  uncontroverted  ev^Jence  regarding  the  monuments  is  sub- 
stantially this:  That  but  one  survey  was  made  of  township  21 
appears  by  the  certificate  of  the  surveyor-general,  found  in  Ex- 
hibit "B."  The  witness  Culbertson,  testifying  for  plaintiff, 
stated:  **Q.  When  the  resurvey  came  it  was  established  just 
exactly  where  we  find  the  monuments  marked  4,  7  and  11  on 
Exhibit  'A'  for  plaintiff,  in  reference  to  section  25?  A.  They 
found  comers  already  established.    •    •    •    Q.  Yet  there  is 
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nothing  to  show  at  all  that  the  monnments  6, 10,  3  and  5^^  have 
ever  been  changed  in  location,  is  there?  A.  No,  sir.  •  •  • 
Q.  You  agree  that  6  and  10  are  permanently  located,  do  you  not, 
at  points  intended  for  section  comers?  A.  They  are  perma- 
nently located.  Q.  You  agree  that  7,  11  and  4  are  permanently 
located?  A.  Yes.  •  •  •  Q.  We  agree,  do  we,  that  there  is 
nothing  in  the  field-notes  that  these  monuments  over  here  on  the 
red  west  boundary  line  of  25,  now  designated  as  5^^  were  ever 
changed?  Nothing  to  show  that,  is  there?  A.  Those  points  are 
still  there."  This  establishes  the  four  comers  of  section  25,  the 
northwest  comer  being  at  point  514*  the  southwest  comer  at  point 
3,  the  southeast  comer  at  point  4,  and  the  northeast  corner  at 
point  11.  Point  6  is  the  north  quarter  comei^,  and  point  10  is  the  ^ 
south  quarter  comer  of  the  section.  There  being  no  dispute  con- 
cerning the  north  and  south  boundary  lines  of  section  25,  by  run- 
ning a  straight  line  from  point  6  to  point  10,  we  have  the 
dividing  line  of  the  section  in  question  determined  by  Culbert- 
son,  the  plaintiff's  witness. 

The  witness  Merrifield,  summoned  by  the  plaintiff,  it  appears, 
is  a  civil  engineer  of  established  reputation,  familiar  with  the 
locality,  having  made  a  survey  of  the  section  in  question  years 
before.  In  his  testimony  he  definitely  establishes  the  northeast 
comer  of  the  section  at  point  7  on  plaintiff's  Exhibit  **A,"  the 
southeast  comer  at  point  4,  the  southwest  comer  at  point  3,  and 
the  northwest  comer  at  point  5^  the  east  quarter  corner  at 
point  11,  the  south  quarter  comer  at  point  10,  and  the  north 
quarter  comer  at  point  6.  Concerning  point  3  on  the  red  line, 
he  says  the  southwest  comer  is  properly  located  there,  having 
discovered  that  comer  mark  many  years  ago.  He  states  that 
he  has  frequently  seen  it  since.  The  witness  Lindsay,  testifying 
for  defendant,  corroborates  Merrifield,  and  states .  that  the 
southwest  comer  is  marked  by  four  pits,  the  point  indicated  by 
plaintiff's  witness  Culbertson  at  point  3. 

With  octQar  and  tangible  proof  of  authentic  boundaries  at 
hand,  it  would  be  illogical  to  resort  to  coursed  and  distances; 
for  when  physical  marks,  established  and  stamped  by  a  govern- 
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ment  officer,  are  visible,  fixed,  and  capable  of  positive  identifica- 
tion, there  are  no  lost  monuments — ^they  import  absolute  verity 
and  must  prevail.  Indeed,  parties  are  bound  by  their  locations 
as  they  appear  upon  the  ground,  regardless  of  quantity  men- 
tioned in  the  deed.  The  question  is  not  whether  the  monuments 
were  correctly  placed,  but  whether  they  were  placed  by  author- 
ity. It  was  held  by  the  supreme  court  of  Washington  {Oreer 
V.  Squire,  9  Wash.  359,  37  Pac.  545),  in  a  somewhat  similar  case, 
that  the  true  corner  of  a  government  quarter-section  of  land  is 
where  the  United  States  government  surveyor  established  it, 
notwithstanding  its  location  may  not  be  such  as  is  designated  in 
the  plat  or  field-notes.  On  this  point  th^re  is  neither  conflict  nor 
clash  of  opinion.  The  law,  therefore,  is  that  where  monuments 
[3]  can  be  recognized  by  competent  civil  engineers,  they  are  to 
be  taken  as  the  guide  in  fixing  boundaries.  As  said  by  the 
supreme  court  of  the  United  States  in  Cragin  v.  Powell^  128 
U.  S.  691,  32  L.  Ed.  566,  9  Sup.  Ct.  203:  **The  power  to  make 
and  correct  surveys  of  the  public  lands  belongs  to  the  political 
department  of  the  government."  The  function  of  the  judiciary 
[4]  is  to  give  effect  to  the  legal  acts  of  the  other  two  depart- 
ments of  government,  not  to  supervise  thenu 

Appellant,  in  his  brief  on  page  13,  says:  "While  it  is  true 
that  courses  and  distances  usually  give  way  to  monuments,  this 
is  only  true  where  the  momMnent  is  clearly  established  as  such 
by  other  evidence  associated  with  it.'*  The  court  below,  short 
of  being  actually  upon  the  ground,  following  step  by  step  the 
[5]  witnesses  in  examining  the  monuments  which  the  survey- 
ors testified  bore  the  official  stamp  of  identification,  was  in  a 
peculiarly  advantageous  position  to  get  the  psychological  effect 
of  the  testimony  given  by  the  witnesses.  They  were  all  fresh 
from  the  lociLs  in  quo,  and  gave  the  court  first  impressions  by 
pointing  out  upon  the  maps  the  objects  by  which  the  definite 
location  of  the  monuments  could  be  determined.  Before  the 
judgment  of  the  court  below  reached  by  such  means,  and  pre- 
sumptively correct,  can  be  impeached,  it  must  be  made  clearly 
to  appear  that  some  fact  properly  for  the  consideration  of  the 
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jury  was  arbitifarfly  determined  by  the  court,  and  so  the  province 
of  the  jnry  in  that  regard  invaded.  This  is  so  obviously  good 
common  sense  that  the  many  cases  in  which  this  court  has  so 
expressed  itself  need  not  be  adverted  to.  Two  of  the  three 
surveyors  testifying  in  the  case  were  witnesses  for  appellant,  and 
the  identification  of  the  markings  on  the  monuments  by  all  three 
of  them  is  so  nearly  in  harmony  that  the  ruling  of  the  court 
below  must  be  accorded  the  usual  presumption  of  correctness 
upon  that  point. 

In  this  condition  of  the  pleadings  and  the  piroof,  it  was  in- 
cumbent upon  the  plaintiff  to  make  out  a  prima  facie  case  in 
such  degree  that  men  of  ordinary  minds  might  not  well  differ, 
to  substantiate  these  propositions:  (1)  That  there  was  a  real 
dispute  concerning  the  boundary  line  between  the  two  quarter- 
sections,  by  reason  of  doubt  or  ignorance  as  to  the  true  dividing 
line;  and  (2)  that  by  reason  thereof  a  valid  agreement  was 
consummated  between  himself  and  defendant,  fixing  definitely 
the  line  claimed  by  him  as  the  true  dividing  line  between  the 
two  quarter-sections  involved. 

Throughout  this  discussion  it  n^ust  be  borne  in  mind  that  un- 
less the  evidence  is  clear  and  satisfactory  and- of  such  a  char- 
acter that  the  court  would  be  required  to  hold  it  suflScient  against 
a  motion  for  a  new  trial,  the  issues  must  be  decided  against  the 
plaintiff. 

By  their  muniments  of  title,  the  plaintiff  acquired  the  north- 
west quarter  and  the  defendant  the  northeast  quarter  of  section 
25.  The  deeds  are  not  in  evidence,  and  aside  from  the  testimony 
placjng  the  official  monuments,  we  have  no  means  of  fixing  the 
[6]  dividing  line.  We  come  now  to  the  feature  of  the  case 
involving  the  sufficiency  and  validity  of  what  the  plaintiff  terms 
the  agreement  fixing  the  boundary  line. 

The  plaintiff  himself  testified  that:  Defendant  told  him  that 
he  desired  to  cultivate  the  northwest  quarter  of  section  25,  and 
**we  arranged  to  go  out  and  locate  the  boundary.  He  came  to 
my  house  one  morning,  and  we  took  a  fifty-foot  tape  measure  and 
went  to  a  temporary  monument  that  Mr.  Culbertson  had  erected. 
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We  started  from  a  certain  monument — ^not  a  government  monu- 
ment— and  measured  across  th^  section,  and  then  we  started  at 
the  northwest  comer  of  the  section  and  measured  half  a  mile  east 
and  set  a  stake  and  sighted  by  that.  We  did  not  check  the  north 
end  from  the  range  line.  At  the  time  we  went  to  dinner  we 
had  an  understanding  that  it  was  practically  right.  We  were 
both  willing  to  let  it  go  at  that.  I  don't  recall  anything  else 
except  we  set  the  stakes.  We  wanted  to  establish  the  line  there, 
and  Cidbertson's  comers  were  in  there,  set  in  there  when  he 
established  the  road  running  north  and  south,  and  we  went  in 
there  and  set  the  dividing  line  between  us,  for  we  wanted  to  erect 
a  fence.  It  was  our  understanding  that  we  had  fixed  the  line. 
The  fence  was  erected  something  like  twelve  feet  west  of  the  line 
we  established  in  between  the  two  stakes.  He  had  the  northeast 
quarter  of  the  section  broken  ^under  contract  by  a  tractor,  and 
they  plowed  a  little  bit  over  the  line  through  some  misunder- 
standing, and  we  set  a  comer  post  where  the  south  stake  was. 
He  asked  me  if  it  would  be  all  right  if  he  would  move  over  to  the 
west  enough  to  get  off  the  plowing,  saying  he  wanted  to  avoid 
a  weed  patch  under  the  fence.  .  I  told  him  I  would  rather  he 
would  do  that  than  have  a  weed  patch ;  but  the  understanding  at 
the  time  was  clear  that  the  line  was  where  the  stakes  and  po^ts 
were  set.  This  fence  was  erected  late  in  the  summer  or  fall  of 
1913.  At  the  time  we  had  this  understanding  and  fibbed  those 
stakes  there  was  no  government  monument  or  section  comer 
anywhere  on  the  north  line  of  section  25.  We  hunted  for  one. 
We  could  not  find  any  government  monument  on  the  quarter 
comer  on  the  south  line  of  section  25.  I  had  never  made  any 
extensive  search  for  the  north  quarter  comer  prior  to  that  time. 
We  looked  around  there  sufficiently  so  that  we  had  information 
that  there  could  not  have  been  a  comer  within  five  rods  of  where 
we  understood  it  to  be.  At  that  time  to  my  knowledge  there  was 
no  government  comer  representing  the  northwest  comer  of  sec- 
tion 25.  Those  are  not  all  the  corners  that  I  knew  am/thin^ 
ahoiot  around  section  25  at  thai  time.  There  was  a  marked  stone 
on  the  southwest  comer  of  25.    After  establishing  that  line,  Mr. 


k 


56  Mont]  Mybick  v.  Pebt.  25 

Peet  and  I  treated  it  as  a  boundary  line.  The  fence  was  taken 
up  from  the  old  line  that  we  had  a^eed  upon  and  moved  west 
sixty-five  rods,  and  ran  nearly  as  far  south  as  it  had  been  before. 
It  is  not  my  contention  that  we  started  from  a  government  cor- 
ner. We  paid  Mr.  Merrifield  for  locating  all  the  comers  he 
could  in  the  township.  We  paid  him  for  locating  the  comers 
of  section  25.  It  was  my  idea,  at  the  time  the  information  was 
obtained  by  the  employment  of  Mr.  Merrifield,  that  whatever 
were  the  true  monuments  would  have  to  control  my  boundaries 
on  the  northwest  comer  of  section  25.  That  is  my  idea  at  the 
present  time ;  that  is,  monuments  put  in  by  the  oflScial  surveyor. " 

It  is  impossible  to  reconcile  the  last-quoted  sentence  of  the^ 
plaintiff,  the  statement  in  his  complaint  that  the  attempt  to  fix 
the  boundary  line  was  **to  avoid  the  possibility  of  a  dispute,"  and 
the  further  fact. testified  to  by  him  that  "the  fence  was  erected 
twelve  feet  west  of  the  line  we  established  between  the  two 
stakes,"  with  the  assertions  of  his  counsel  that  the  conventional  ^ 
line  was  intended  to  be  the  permanent  boundary  line  dividing 
the  premises  in  question.  On  this  showing,  we  think,  the  court 
below  was  justified  in  directing  a  verdict  for  defendant  upon  the 
theory  that  neither  party  claimed  more  than  to  the  true  line, 
and  that  occupancy  to  the  fence  was  merely  subject  to  the  future 
ascertainment  of  its  proper  location.  Where  this  state  of  facts 
is  shown,  the  authorities  will  be  found  to  be  practically  in  accord. 
(Lemanons  v.  McKinney,  162  Mo.  525,  62  S.  W.  92.)  As  said  in 
Perkins  v.  Gay,  3  Serg.  &  R.  327,  8  Am.  Dec.  653,  by  Mr.  Justice 
Qibson,  speaking  for  the  supreme  court  of  Pennsylvania^  **If 
the  parties,  from  misapprehension,  adjust  their  fences,  and  exer- 
cise acts  of  ownership,  in  conformity  with  a  line  which  turns 
out  not  to  be  the  true  boundary,  or  permission  be  ignorantly 
given  to  place  a  fence  on  the  land  of  the  party,  this  will  not 
amount  to  an  agreement,  or  be  binding  as  the  assent  of  the 
parties." 

The  burden  of  proof  is  always  upon  the  party  attempting  to 
show  the  existence  of  an  agreement  fixing  the  location  of  a 
boundary  line,  and  that  the  boundary  so  fixed  had  been  accepted 
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and  acquiesced  in.  (4  R.  C.  L.,  Titl^,  "Boundaries,"  sec.  66; 
Jones  V.  Pashby,  67  Mich.  459,  11  Am.  St.  Rep.  589,  35  N.  W. 
152.)  The  boundary  must  be  one  between  contiguous  lots,  and 
must  be  doubtful  and  uncertain.  (4  R.  C.  L.,  sec.  67,  supra; 
Randleman  v.  Taylor,  94  Ark.  511,  140  Am.  St.  Rep.  141,  note, 
127  S.  W.  723 ;  Turner  v.  Baker,  64  Mo.  218,  27  Am.  St.  Rep. 
226 ;  Odbraith  v.  Lunsford,  87  Tenn.  89, 1  L.  R.  A.  522,  9  S.  W. 
[7]  365.)  In  the  absence  of  a  real  dispute,  an  agreement  pur- 
porting to  establish  the  boundary  between  the  lands  of  adjacent 
proprietors,  at  a  line  known  by  both  to  be  incorrect,  and  the 
result  of  which,  if  it  be  given  effect  must  be  to  transfer  to  the 
one  lands  which  both  know  do  not  belong  to  him,  is  without  con- 
sideration and  within  the  statute  of  frauds,  and  consequently 
void.  (4  R.  C.  L.,  Title,  "Boundaries,'*  sec.  67;  Lewis  v. 
Ogram,  149  Cal.  505,  117  Am.  St.  Rep.  151,  10  L.  R.  A.  (n.  b.) 
610,  note,  87  Pac.  60.) 

It  is  also  well  settled  that  where  two  adjoining  proprietors 
[8]  are  divided  by  a  fence  which  the#  suppose  to  be  the  true 
line,  they  are  not  bound  by  the  supposed  line,  but  must  conform 
to  the  true  line  when  ascertained.  {Jacobs  v.  Moseley,  91  Mo. 
462,  4  S.  W.  135 ;  Schraeder  Min,  Co.  v.  Packer^  129  U.  S.  688, 
32  L.  Ed.  760,  9  Sup.  Ct.  Rep.  385 ;  4  Am.  &  Eng.  Ency.  of  Law, 
866,  and  cases  cited ;  Kimms  v.  Libby,  87  Neb.  113, 126  N.  W.  869 ; 
Foard  v.  McAnnelly,  215  Mo.  371,  114  S.  W.  990;  Voigt  v.  Hunt 
(Tex.  Civ.  App.),  167  S.  W.  745;  Jahnke  v.  McMahon,  21  Cal. 
App.  781,  133  Pac.  21 ;  Lind  v.  Hustad,  147  Wis.  56,  132  N.  W. 
753.) 

There  was,  then,  under  this  state  of  the  evidence,  no  dispuie 
concerning  the  true  dividing  line,  because  the  monuments  were 
in  place  and  identified  by  plaintiff's  witnesses  as  such,  making 
certain  that  which  can  be  made  certain.  (Rev.  Codes,  sec.  6206.) 
No  valid  agreement  between  the  parties  establishing  the  dividing 
line  could  be  made  under  the  conditions  shown  here,  because  the 
law  will  not  permit  an  exchange  of  title  to  land  without  complete 
observance  of  the  statute  of  frauds  as  expressed  in  section  5091 
of  the  Revised  Codes.    The  case  of  Hoar  v.  Hennessy,  29  Mont. 
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253,  74  Pac.  452,  is  in  no  sense  opposed  to  the  views  herein  ex- 
pressed, as  will  be  seen  by  refererice  to  the  facts  there  in  issue. 
The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mb.  Chiep  Justice  Bb^lntly  and  Mb.  Justiox  Holloway  con- 
ear  in  the  result. 


STEINBRENNEE^    Bespondent,    v.    MINOT    AUTO    CO., 

Appellant. 

(No.  3,991.) 
(Sabmit;ted  March  21,  1919.    Decided  April  28,  1919.) 

[180  Pac.  729.] 

CoTiiracts — Principal  and  Agent — Offer  and  Acceptance — Omis- 
sion of  Signature  of  One  Party — Waiver — Question  of  Law — 
Submission  to  Jury — Harmless  Error. 

Contraets — Offer  and  Acceptance. 

1.  In  order  to  form  a  contract,  there  must  be  an  offer  by  one  party 
and  an  unconditional  acceptance  of  it  by  the  other  in  accordance  with 
its  terms. 

Same — ^Mode  of  Accepi^ance — ^Who  may  Prescribe. 

2.  The  party  making  an  offer  may  prescribe  the  mode  by  which  ac- 
ceptance most  be  made. 

Same — ^Mode  of  Acceptance — ^Waiver, 

3.  Where  an  agency  contract  provided  that  it  should  not  become  effec- 
tive until  acceptance  by  defendant  company  evidenced  by  the  signature 
of  its  general  manager,  the  mode  of  acceptance,  being  for  defendant's 
benefit,  could  be  waived  by  it  and  acceptance  made  by  any  other  mode. 

Same — Acceptance-— What  may  Constitute. 

4.  Anything  that  will  amount  to  a  manifestation  of  a  formal  deter* 
mination  to  accept,  communicated,  or  put  in  the  proper  way  to  be  com- 
municated, to  the  party  making  the  offer,  will  complete  a  contract. 

Same — Omission  of  Signature  of  One  Party — Effect. 

5.  Where  a  contract  is  signed  by  one  only  of  the  parties  to  it,  but  is 
accepted  or  acted  upon  by  the  other  party,  it  is  as  binding  as  if  signed 
by  both  parties.         i 

Same — ^Failure  of^  Signature— Waiver. 

6.  Where*  a  contract  was  not  in  fact  signed  by  the  general  manager 
of  defendant  automobile  company,  as  required  by  its  terms,  but  had  been 
acted  Upon  by  it  as  shown  by  correspondence  between  plaintiff  and 
the  manager,  the  contract  was  aa  binding  as  if  it  had  been  so  signed, 
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the  Teqtiirement  of  formal  approval  by  the  manager  being  deemed 
"waived. 

Same  —  Acceptance  —  Question  of 'Law  —  Submission  to  Jury  —  Harmless 
Error. 

7.  Where  the  evidence  touching  the  issue  whether  defendant  accepted 
the  contract  sued  upon  by  plaintiff  was  unconttoverted,  the  question 
was  one  of  law  for  the  court,  and  its  submission  to  the  jury  was  error, 
but  nonprejudicial,  because  in  defendant's  f^vor. 

Appeal  from  District  Court,  Missoula  County;  Theo.  Leutz, 
Judge. 

Action  by  George  L.  Steinbrenner  against  the  Minot  Auto 
Company.  From  a  judgment  for  plaintiff  and  from  an  order 
denying  its  motion  for  new  trial,^  defendant  appeals.    Affirmed. 

Cause  submitted  on  briefs  of  counseL 

Messrs.  Palda,  Aaker  dk  Oreene,  of  the  Bar  of  North  Dakota, 

and  Messrs,  Mvlroney  dk  Mvlroney,  for  Appellant. 

/ 

Mr.  TJios.  N.  Marlowe  and  Mr.  Henry  C.  Stiff,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  breach  of  contract.  In  the  district 
court  plaintiff  had  verdict  and  judgment.  Defendant  ha«  ap- 
pealed from  the  judgment  and  an  order  denying  its  motion  for 
a  new  trial.  / 

The  complaint  alleged  that  on  May  26, 1915,  at  Missoula,  Mon- 
tana, the  plaintiff  and  defendant  entered  into  a  contract  under 
the  terms  of  which  the  plaintiff  purchased  from  defendant 
twenty-five  Overland  automobile  cars,  which  defendant  agreed 
to  deliver  to  plaintiff  when  he  should  order  and  request  them 
to  be  delivered ;  that  plaintiff  was  at  all  times  thereafter  ready 
and  willing  to  perform  fully  all  the  agreements  and  obligations 
of  the  contract  on  his  part ;  that  he  requested  the  defendant  to 
deliver  to  him  thirteen  of  the  cars  so  purchased,  after  incurring 
great  expense  in  preparing  to  resell  them,  and  after  he  had  in 
fact  sold  some  of  them;  and  that  defendant  failed  and  refused 
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to  deliver  any  of  the  cars,  notifying  the  plaintiff  that' it  did  not 
intend  to  perform  the  contract  on  its  part  nor  any  of  the  agree- 
ments therein  contained,  whereby  the  plaintiff  was  damaged, 
etc.  The  answer  of  the  defendant  was  a  general  denial.  Coun- 
sel argue  that  the  evidence  was  insufficient  to  justify  the  verdict, 
in  that  it  failed  to  show  that  plaintiff  ever  entered  into  the 
contract  with  defendant  as  alleged. 

The  defendant  is  engaged  in  business  at  Minot  in  the  state  of 
North  Dakota  as  a  distributor  to  dealers  of  Willys-Overland 
automobile  cars  .for  the  Willys-Overland  Company,  the  manu- 
facturer, of  Toledo,  Ohio.  .  Prior  to  May  26,  1915,  the  plaintiff 
had  a  contract  with  defendant,  under  the  terms  of  which  he  was 
bound  to  purchase  from  the  defendant  at  least  twenty-five  cars 
of  the  classes  designated  by  the  manufacturer  as  models  80  and 
81,  with  the  exclusive  right  to  sell  them,  and  also  such  others  as 
he  might  purchase  prior  to  June  30,  1915,  to  customers  in  Mis- 
soula and  the  adjoining  counties  of  Ravalli,  Sanders,  and  a  por- 
tion of  Powell.  Ill  this  contract  the  defendant  was  designated 
as  "dealer,"  and  the  plaintiff  " sub-dealer. '*  It  is  referred  to 
in  the  record  by  the  witnesses  as  the  "1915  contract.*'  Not  less 
than  twenty-five  cars  were  to  be  delivered  to  plaintiff  during  the 
months  from  August,  1914,  to  June,  1915,  inclusive.  By  its 
terms  this  contract  was  to  expire  on  June  30,  1915.  On  May  26, 
1915,  plaintiff  entered  into  another  contract  with  the  defendant, 
through  one  D.  H.  Smith,  who  signed  the  name  of  the  defendant 
as  its  agent.  This  is  referred  to  in  the  record  as  the  "1916 
contract,"  and  is  the  one  for  the  breach  of  which  recovery  is 
sought  herein.  It  was  in  all  respects  the  same  as  the  1915  con- 
tract, except  that  it  stipulated  that  the  plaintiff  was  bound  to 
purchase  not  less  than  twenty-five  cars  of  the  classes  designated 
as  models  83  and  84,  to  be  delivered  to  him  during  the  months 
from  August,  1915,  to  June,  1916,  inclusive.  The  contract  con- 
tained  this  provision:  "That  this  contract  shall  expire  by  its 
own  limitation  on  June  30,  1916,  unless  canceled  or  terminated 
as  provided  herein ;  that  it  shall  take  effect  from  the  date  of  its 
acceptance  by  Minot  Auto  Company,  which  acceptance  is  evi- 
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denced  by  the  signature  of  L.  C.  Steams,  and  that  it  eupersedes 
all  contracts  or  agreements  of  prior  date,  and  that  any  and  all 
existing  contracts  or  agreements  are  hereby  terminated  at  the 
date  of  the  N acceptance  of  this  agreement."  It  also  contained 
the  provision   "that  no   alterations,   modifications  or  abridg- 

m 

ments  of  this  agreement  shall  be  had  unless  in  writing  duly 
signed  by  Minot  Auto  Company."  Contracts  between  the}  de- 
fendant and  its  subdealers  were  upon  printed  forms  furnished 
by  defendant  and  were  executed  by  both  parties  in  triplicate, 
ostensibly  at  defendant's  place  of  business  in  North  Dakota.  At 
the  end  and  below  the  signatures  of  the  parties  was  provided  a 
place  where  Steams,  who  was  defendant's  general  manager, 
would  attach  his  signature  indicating  his  approval.  In  this  in- 
stance the  contract  was  executed  at  Missouja,  and  the  triplicate 
copies  were  delivered  to  Smith  and  transmitted  to  the  defendant 
for  approval  by  Steams.  The  contract  was  never  formally  ap- 
proved by  Steams ;  nor  was  one  of  the  copies  ever  returned  to 
the  plaintiff.  As  soon  as  the  contract  was  signed,  plaintiff  gave 
Smith  an  order  upon  the  defendant  for  four  83  model  touring 
cars  to  be  shipped  at  once.  On  June  10  plaintiff  mailed  another 
order  to  Smith  at  Great  Falls,  Montana,  for  an  extra  roadster 
car  to  be  included  in  the  shipment  ordered  on  May  26.  On  June 
21,  Smith  being  at  Missoula,  plaintiff  ordered  from  the  defend- 
ant through  him  four  more  83  model  touring  cars.  Each  of 
these  orders  directed  the  defendant  to  draw  upon  the  plaintiff 
for  the  purchase  price  at  the  time  of  the  shipment.  This  was 
done  in  order  to  meet  the  requirement  of  the  contract  that  all 
cars  were  to  be  paid  for  in  cash.  On  June  22  the  plaintiff, 
having  heard  nothing  from  the  orders  of  May  26  and  June  10, 
telegraphed  defendant  as  follows: 

'* Received  wire  from  factory  to-day  as  follows:  *Tour  carload 
not  en  route  delivery  up  to  Minot.'  Please  advise  whether  you 
are  in  any  way  slighting  me.  Have  as, yet  not  been  able  to  get 
any  of  the  new  goods.  Add  one  roadster  to  this  shipment  making 
five  cars.    Must  have  cars^ 

*'Gbo.  L.  Steinbrenner." 
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On  the  following  day  defendant  replied : 

**Minot,  N.  D.,  June  23,  1915. 
"Mr.  Geo.  L.  Steinbrenner, 
'*  Missoula,  Montana — 
"Dear  Sir:  In  reply  to  your  telegram  of  the  23d  in  regard  to 
getting  your  cars  started  to  you,  can  assure  you  that  it  is  not  our 
intention  to  slight  you  in  any  way  in  the  matter  o^  shipments 
to  you.  The  fact^of  the  matter  is  that  we -have  been  unable  to 
get  any  cars  for  practically  the  past  three  weeks.  As  for  them 
advising  you  that  it  is  our  fault  in  any  way  that  shipment  haa 
not  been  made,  presume  they  did  this  on  account  of  it  being  the 
easiest  way  out  of  it — ^f  or  them  to  put  it  up  to  us  to  make  what- 
ever explanations  are  necessary.  We  have,  at  the  present  time, 
orders  on  iBle  with  the  factory  for  over  300  cars  and  are  doing 
ever5i;hing  possible  to  get  shipments  started  to  all  of  our  dealers. 
We  are  writing  the  factory  again  to-day  asking  them  to  add  one 
roadster  to  your  shipment  and  to  try  to  get  carload  started  to 
you  without  delay.  As  soon  as  we  have  any  definite  informa- 
tion to  give  you,  we  will  advise  you  further. 

'^,    "Yours  very  truly, 

"MiNOT  Auto  Co., 
"L.  C.  Stearns, 
"General  Manager." 

On  June  24  the  defendant  wrote  as  follows : 

"Minot,  N.  Dak.,  June  24, 1915, 
"Geo.  L.  Steinbrenner, 
"Missoula,  Mont. — 
"Dear  Sir:  Since  date  of  receiving  your  telegram  ordering 
model  83  roadster  to  be  included  in  May  26th  shipment,  we  have 
received  orders  from  our  Mr.  Smith  for  two  additional  carloads 
to  be  shipped  to  you.    One  of  these  orders  calls  for  two  models, 
83  touring,  two  models  83  roadsters.    Is  it  your  wish  to  have 
this  carload  come  forward  in  addition  to  the  roadster  which  you 
ordered  by  telegram!    In  order  that  there  may  be  no  mistake 
in  this,  we  are  holding  up  this  last-mentioned  order  until  we 
hear  from  you.    This  will  not  cause  any  delay  as  there  would  be 
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no  chance  of  the  factory  shipping  you  two  carloads  at  once  any- 
way. Kindly  let  hb  hear  from  you  in  regard  to  this  at  once  and 
oblige.  Tours  very  truly,  \' 

**  Minot  Auto  Company, 
*'L.  C.  Steaens, 
''General  Manager. '* 

In  the  meantime,  on  7une  22,  defendant  had  addressed  a  letter 
to  all  of  its  subdealers,  a  copy  of  which^  plaintiff  received,  ex- 
plaining its  delay  in  filling  orders.  After  stating  that  the 
Willys-Overland  Company  was  increasing  its  manufacturing 
capacity  because  it  had  found  that  the  popularity  of  the  83  model 
was  so  great  that  it  had  become  impossible  to  fill  orders  promptly, 
it  encouraged  them  to  be  patient  and  in  the  meantime  to  en- 
deavor to  hold  prospective  customers  until  they  could  be  accom- 
modated. It  then  continued:  "Of  this  much  you  may  rest 
assured — ^we  are  going  to  deliver  cars  in  fair  proportion  to  every 
dealer  and  every  dealer  will  be  taken  care  of  in  the  proper  ratio. 
We  realize  the  proposition  you  are  up  against,  but  do  not 
definitely  promise  your  customers  any  particular  delivery.  Tell 
them  you  will  deliver  cars  within  a  reasonable  time  and  in  this 
way  you  can  usually  hold  them  off.  Impress  this  fact  upon  your 
mind:  You  are  in  a  better  position  in  regard  to  delivery  than 
any  other  dealer  handling  other  medium-priced,  standard  makes 
of  cars,  and  we  believe  the  fact  of  your  having  a  much  better 
proposition  to  offer  than  any  of  the  other  *  fellows,'  will  enable 
you  to  get  the  larger  percentage  of  your  customers  to  wait  until 
you  can  secure  a  1916  Overland  for  them. 

"Tours  very  truly, 

'*MiN0T  Auto  Company, 
**L.  C.  Steabns, 
'  *  General  Manager. ' ' 

On  June  26  the  plaintiff  wrote  to  the  defendant  acknowledging 
receipt  of  the  letters  of  June  23  and  24  and  thanking  it  for  the 
infonnation  that  it  was  not  responsible  for  the  delay  in  shipping 
the  first  order  of  the  83  model  cars.    The  letter  then  continued : 

"I  have  been  inclined  to  hold  this  delav  airainst  you,  after  re- 
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ceiving  the  wire  to  that  effect  from  Toledo,  but  trust  that  you 
will  use  your  influence  in  my  behalf  and  get  these  first  ears 
(four  touring  and  one  roadster)  to  me  quickly.  I  am  satisfied 
were  I  to  get  this  shipment  quickly  that  I  will  outsell  every 
agency  in  this  vicinity  this  season.  Now  regarding  your  letter 
of  the  24th :  In  event  you  get  me  the  one  roadster  shipped  with 
the  May  26th  order,  you  will  please  change  the  other  order 
given  Mr.  Smith  (June  10)  to  read  three  touring  and  one  road- 
Bter.  I  wish  we  could  get  them  along  here  afcout  ten  days  to 
two  weeks  later  than  first  shipment.  The  other  shipment  to 
follow  up  as  ordered  later.  (Order  of  6-21.)  Also  will  you 
please  forward  to  me  quickly,  about  twenty  Catalogues  and  a  few 
newspaper  cuts,  as  I  haven't  as  yet  received  any,  and  have  been 
using  1915  cuts  of  the  model  80  for  newspaper  advertising.  I 
have  been  carrying  on  quite  a  little  of  advertising  work  and  feel 
that  I  have  things  coming  our  way,  but  must  get  some  cars.  I 
have  written  to  the  factory  requesting  catalogues,  etc,  but  am 
informed  that  they  are  temporarily  out;  so  wish  you  could  sup- 
ply me  with  a  few  until  such  time  as  they  ship  me  some.  Trust- 
ing you  will  soon  advise  me  that  the  car  famine  is  raise^^  and 
that  I  have  some  in  transit,  I  am, 

'*  Yours  very  truly, 

*'Geo.  L.  Steinbkennbb.  "  • 

On  July  5  defendant  wrote : 

*'Minot.  N.  Dak.,  July  5th,  1915. 
*'Mr.  Gteo.  L.  Steinbrenner, 
''Missoula,  Montana— 
**Dear  Sir:  This  will  advise  you  of  nonacceptance  of  contract 
for  1916  signed  by  you.    Mr.  Tuxberry,  special  representative 
from  the  factory  together  with  F.  H.  Barry,  who  is  Western 
Montana  representative  from  factory,  made  trip  to  Missoula 
last  week  and  after  investigating  situation  thoroughly  decided 
that  it  would  be  to  the  best  interests  of  the  Overland  organization 
to  place  contract  with  Mr.  F.  M.  Shoemaker  of  your  city.    It  is 
our  understanding  that  you  have  a  stock  of  parts  that  will  in- 
ventory approximately  $1,000  and  presume   you  will  want   to 

56  Mont.— 8 
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dispose  of  these  parts.  Mr.  Barry,  in  his  letter,  advises  that  he 
had  reached  agreement  with  Mr.  Shoemaker  to  take  over  this  en- 
tire stock.  Will  it  be  necessary  to  send  any  one  to  help  yon  in 
transferring  this  stock  or  can  yon  and  Mr.  Shoemaker  take  care 
of  the  same  yourselves?  Relative  to  the  orders  for  parts  and 
cars  now  on  file.  Will  have  all  of  these  orders  canceled.  We 
are  enclosing  statement  showing  balance  due  us  after  crediting 
your  account  with  the  amount  of  your  1915  deposit  and  are 
also  enclosing  signatures  to  your  contract.  Kindly  advise  if  it 
is  your  wish  to  send  us  your  check  for  balance  of  your  account 
or  if  you  prefer  we  can  have  Mr.  Shoemaker  retain  amount  of 
balance  at  the  time  he  makes  settlement  with  you  on  stock  of 
parts.  Tours  very  truly, 

'^  Minot  Auto  Company, 

''L.  S.  Stearns." 

With  this  letter  were  inclosed  the  parts  of  two  of  the  triplicate 
copies  of  the  contract  bearing  the  signature  of  plaintiff.  Upon 
demand  of  plaintiff's  counsel,  the  other  parts  were  produced  at^ 
the  trial.  The  third  copy  was  not  produced,  counsel  for  defend- 
ant stating  that  they  did  not  have  it  in  their  possession.  Steams 
testified  that  the  copy  had  either  been  misplaced  or  had  been  for- 
warded to  the  Willys-Overland  Company.  Immediately  after 
the  date  of  the  last  letter,  Shoemaker  entered  into  a  contract 
with  the  defendant  and  became  its  subdealer  at  Missoula.  Prior 
to  this  time,  while  waiting  for  the  defendant  to  fill  his  orders, 
plaintiff  had  contracted  for  the  sale  of  the  cars  ordered,  upon 
the  expectation  that  they  would  presently  be  shipped  by  the 
defendant. 

The  contention  is  that  the  contract,  though  executed  by  both 
plaintiff  and  defendant,  never  became  operative  for  the  reason 
that  it  amounted  to  no  more  than  an  offer  by  the  plaintiff  to  enter 
into  a  contract  until  it  had  been  formally  accepted  by  defendant, 
as  therein  provided ;  that  is  to  say,  until  the  acceptance  had  been 
[1]  evidenced  **by  the  signature  of  L.  C.  Steams."  It  is  true, 
as  counsel  say,  that  in  order  to  form  a  contract,  there  must  be 
an  offer  by  one  party  and  an  unconditional  aeceptance  of  it  by 
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the  other  in  accordance  with  its  terms.  {Olenn  v.  8.  Birch  dk 
Sons  C.  C.  Co,,  52  Mont.  414,  158  Pac.  834.)  It  is  also  settled 
[2]  law  that  the  party  making  the  offer  may  pj'escribe  the  mode 
by  which  acceptance  must  be  mad^,  if  at  all.  (1  Beach  on  the 
[3]  Modem  Law  of  Contracts,  sec.  48;  9  Cyc.  265.)  The 
plaintiff,  however,  did  not  prescribe  any  mode  by  which  the  de- 
fendant should  accept.  The  mode  was  provided  by  the  defendant 
itself  and  for  its  own  benefit.  It  was  at  liberty,  therefore,  to 
waive  acceptance  by  the  mode  prescribed  and  accept  by  any 
[4]  other  mode.  ''Anything  that  will  amount  to  a  manifesta- 
tion ofra  formal  determination  to  accept  communicated  or  put 
in  the  proper  way  to  be  communicated  to  the  party  making  the 
offer  will  'complete  the  contract.  The  principle  jgoverning  the 
matter  of  acceptance  is  that  there  must  be  a  concurrence  of  the 
minds  of  the  parties  upon  a  distinct  proposition,  manifested  by 
an  overt  act."  (1  Beach  on  the  Modern  Law  of  Contracts,  sec. 
[6]  49.)  Where  a  c^ontract  is  signed  by  one  of  the  parties  only, 
but  is  accepted  or  acted  upon  by  the  other  party,  it  is  just  as 
binding  as  if  signed  by  both  parties.     (9  Cyc.  300.) 

One,  reading  the  portions  of  the  correspondence  between  the 
[6]  parties  quoted  above,  cannot  entertain  any  doubt  that  from 
and  after  the  time  defendant  received  the  triplicate  copies  of  the 
contract  for  its  acceptance,  accompanied  by  the  order  of  May  26 
it  regarded  plaintiff  as  its  authorized  subdealer  at  Missoula, 
bound  to  it  by  all  the  obligations  which  Jie  had  proposed  to 
assume.  By  these  letters,  it  communicated  its  acceptance  as 
fully  and  conclusively  as  if  Steams  had  formally  approved  the 
contract  and  returned  one  of  the  triplicate  copies  of  it  to  the 
plaintiff.  It  could  not  insist  thereafter  that  there  was  no  con- 
tract and  avoid  its  obligations  thus  assumed.  The  plaintiff  had 
the  right  to  conclude,  as  he  did,  that  the  1915  contract  had  been 
suspended  and  that  he  had  secured  the  exclusive  privilege  for  the 
following  year  of  selling  cars  manufactured  by  the  Willys- 
Overland  Company  of  the  models  therein  mentioned,  in  the 
designated  territory  and  to  supply  the  necessary  parts.  He 
could  ha^e  no  other  understanding  than  that  he  was  at  liberty 
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to  contrsust  for  the  sale  of  the  cars  which  defendant  had  prom- 
ised expressly  to  forward  as  soon  as  the  manufacturer  could 
furnish  them.  It  was  then  beyond  defendant's  power  to  pro- 
ceed upon  the  assumption  that  there  was  no  contract  because 
Stearns  had  omitted  the  formality  of  signing  his  name  as  the 
contract  provided. 

No  question  is  made  as  to  the  authority  of  Smith  to  negotiate 
the  contract  iij  the  first  instance,  subject  only  to  approval  by 
Steams.  Nor  does  counsel  suggest  that  Stearns  did  not  have 
authority  to  waive,  for  the  defendant,  the  requirement  of  formal 
approval.     The  argument  is  wholly  without  merit. 

The  court  submitted  to  the  jury  the  question  whether  the  de- 
fendant had  accepted  the  contract.  There  was  no  controversy 
[7]  that  Steams  wrote  the  letters  quoted,  nor  that  he  had  au- 
thority to  do  so.  The  question  whether  the  contract  had  been 
accepted  was  therefore  one  arising  upon  uncontroverted  evi- 
dence, which  furnished  the  basis  for  but  a  single  inference,  viz., 
that  the  defendant  had  accepted  the  contract  and  become  fully 
bound  by  it.  The  court  should  have  so  held,  and  required  the 
jury  to  find  the  amount  of  damages  only.  The  error  in  this 
regard,  however,  was  in  favor  of  the  defendant,  resulting  in  no 
prejudice  to  it. 

The  other  assignments  of  error  are  argued  by  counsel,  but  the 
rulings  complained  of  in  both  instances  were  correct. 

The  judgment  and  order  are  affirmed. 

Afflrmed. 

Mb.  Justice  Hollowat  and  Mb.  Justice  Coopeb  concur. 
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KNAPP,  Respondent,  v.  ANDRUS,  Appellant. 

(No.  3,992.) 
(Submitted  Idareh  21,  1919.    Decided  April  2»y  1919.) 

[180  Pac.  908.] 

Aiiackment  — ^^  Land — Sales — Escrows — Title — Execution — Sup- 
plementary Proceedings — Contracts — Practical  Construction, 

Sales — Land — Escrows — ^Passing  of  Title. 

1.  Where  land  is  sold  under  an  escrow  agreement  providing  for  de- 
livery of  deed  upon  payment  of  the  last  installment  of  the  purchase 
price,  title  remains  in  the  grantor  until  full  compliance  with  the  terms 
of  the  contract  and  delivery  of  deed  to  the  grantee. 

[Ab  to  escrow  when  the  title  passes  on  the  performance  of  con- 
ditions and  the  occurrence  of  contingencies,  see  note  in  130  Am.  St. 
Bep.   958.] 

Same  —  Escrows  —  Title  —  Attachment  —  Execution  —  Supplementary    Pro- 
eeedings. 

2.  Where  land  was  sold  under  an  agreement  of  the  nature  of  the 
above,  but  before  final  payment  had  been  made  all  the  real  estate  of 
the  seller  had  been  attached,  including  the  land  so  sold^  and  judgment 
recovered  against  him,  the  money  thereafter  deposited  in  bank  by  the 
purchaser  as  the  final  payment  was  impressed  with  the  attachment  lien 
and  could  properly  be  looked  to  to  satisfy  the  judgment  under  proceed- 
ings supplemental  to  execution. 

Contracts — Practical  Construction.  i 

3.  Practical  construction  placed  upon  contract  by  the  pa/ties  eifec- 
mally  removes  uncertainty  in  the  language  employed. 

Appeal  from  District  Court,  Beaverhead  County;  Jos,  C. 
Smithy  Judge. 

Action  by  W.  E.  Enapp  against  F.  M.  Andrus.  Judgment 
for  plaintiff,  and  from  an  order  in  proceedings  supplemental  to 
execution  the  First  National  Bank  of  Dillon  and  T.  J.  Mulany 
appeal.    Affirmed. 

Cause  submitted  on  briefs  of  Counsel. 

Messrs,  Rodgers  &  OUbert,  for  Appellants. 

Messrs,  Lew  L.  &  E.  J,  Callaway,  for  Respondent. 

We  admit  that  there  was  a  deposit  of  the  deed  in  escrow  in  the 
bank.    Did  that  transaction  amount  to  a  complete  divestiture 
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of  title  by  Andrus  t  Where  was  the  title  to  this  property  while 
Mrs.  Armstrong  was  in  possession  up  to  June  15,  1916 1  Can  it 
be  said  that  it  was  vested  in  hef  ?  The  deed  lay  as  a  dormant 
instrument  in  the  custody  of  the  bank,  without  efficacy  as  a  con- 
veyance, until  the  condition  was  performed  by  Mrs.  Armstrong, 
and  a  delivery  of  the  deed  was  made  to  her  by  the  bank.  The 
conditions  were  such  that  if  Mrs.  Armstrong  did  nothing,  the 
title  remained  in  Andrus ;  but  if  she  performed  the  conditions, 
that  is,  paid  the  full  amount  specified,  within  a  certain  time,  and 
obtained  from  the  bank  a  delivery  of  the  deed,  then  the  title 
thereby  passed  to  her.  {Tyler  v.  Tyler,  50  Mont.  65,  144  Pac. 
1090 ;  McMurtry  v.  Bridges,  41  Okl.  264,  137  Pac.  721 ;  Follmer 
V.  Bohrer,  158  Cal.  755,  112  Pac.  544;  Dyson  v.  Bradshaw,  23 
Cal.  528 ;  Oaston  v.  City  of  Portland,  16  Or.  255,  19  Pac.  127, 
128 ;  Jackson  v.  Bowland,  6  Wend.  (N.  Y.)  666,  22  Am.  Dec.  557 ; 
Calhoun  County  v.  American  E.  Co.,  93  U.  S.  124,  23  L.  Ed.  826, 
827.) 

**The  deposit  of  a  deed  in  escrow  does  not  constitute  a  delivery 
until  performance  of  the  conditions  of  the  escrow.  And  the  title 
remains  meantime  in  the  grantor,  and  subject  to  claims  against 
him."  (Wolcott  v.  Johns,  7  Colo.  App.  360,  44  Pac.  675;  May 
V.  Emerson,  52  Or.  262,  16  Ann.  Cas.  1129,  96  Pac.  454,  1065.) 
*'The  passing  of  title  under  an  escrow  deed,  upon  performance  of 
the  conditions  upon  which  it  was  executed,  will  relate  back  to 
the  execution  of  the  deed  only  when  justice  requires  it,"  {Fox- 
ley  V.  Bich,  35  Utah,  162,  99  Pac.  666.) 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

Prank  M.  Andrus  and  wife,  of  Dillon,  Beaverhead  ^county, 
[1]  Montana,  on  the  twenty-fourth  day  of  April,  1909,  executed 
a  written  contract  and  deposited  the  same  in  escrow  with  the 
First  National  Bank  of  Dillon  (accompanied  by  a  warranty  deed 
in  the  usual  form),  by  the  terms  of  which  they  agreed  to  sell 
to  Flora  Craver  Armstrong  a  farm  consisting  of  2,395  acres,  for 
a  total  consideration  of  $29,937.50.  This  writing  provided  for 
a  cash  payment  of  $2,000,  and  annual  payments  on  the  first  day 
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of  January  of  each  succeeding  year  until  fully  paid,  with  interest 
at  S  per  cent  per  annum,  "as  follows,  to- wit:  Interest  at  said 
rate  is  to  be  paid  on  each  $2,000  payment  on  the  first  day  of 
January  of  each  year,  and  interest  is  to  be  paid  at  said  rate  on 
the  balance  due  and  upon  each  new  principal,  upon  the  24th  of 
April  of  each  year."  In  case  of  failure  to  make  the  payments  of 
principal  or  interest,  the  first  parties  at  their  option  might  de- 
clare the  contract  of  purchase  forfeited  and  retake  possession  of 
premises,  applying  the  payments  theretofore  made  as  and  for 
rent ;  the  second  party  to  surrender  peaceable  possession  to  said 
first  parties;  the  defendant  bank,  upon  demand,  to  redeliver  the 
deed  so  executed  to  the  first  parties,  their  heirs  and  assigns,  to- 
gether  with  the  contract  to  sell.  Upon  completion  of  the  pay- 
ments so  agreed  upon,  as  well  as  the  payment  of  the  taxes  for 
the  year  1909  and  succeeding  years,  the  deed  so  placed  in  escrow 
was  to  be  delivered  by  the  defendant  bank  to  the  purchaser. 
Flora  Graver  Armstrong.  Time  was  to  be  of  the  essence  of  the 
agreement.  The  contract  to  sell  was  placed  of  record  with  the 
county  recorder  of  Beaverhead  county  on  December  22,  1911. 
On  November  12,  1915,  the  respondent,  W.  E.  Knapp,  instituted 
a  suit  against  the  defendant  Frank  M.  Andrus,  attached  all  of 
the  real  estate  standing  in  his  name  in  said  county,  including  the 
property  described  in  the  escrow  agreement,  and  on  January  29, 
1916,  recovered  a  judgment  against  him  in  the  sum  of  $1,270  and 
costs.  On  June  15,  1916,  Flora  Graver  Armstrong  made  final 
payment  on  her  contract  of  purchase,  and  obtained  from  the 
bank  the  deed  and  other  papers  covering  the  transaction,  the 
oank  having  delivered  the  prior  payments  to  the  first  parties,  as 
provided  in  the  escrow  agreement.  On  July  6,  1916,  an  execu- 
tion, directed  to  the  sheriflE  of  Beaverhead  county,  was  issued, 
and,  after  service  on  the  bank  and  defendant  Andrus,  returned 
wholly  unsatisfied.  No  complaint  is  made  concerning  the  dispo- 
sition of  any  of  the  money  received  under  the  contract,  except 
$1,500  of  the  final  installment,  the  bank  disclaiming  any  interest 
in  it,  except  to  pay  it  to  the  proper  party.  On  January  20, 1916, 
a  date  between  the  levy  of  the  attacliment  and  the  entry  of 
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judgment  against  Frank  M.  Andrns,  a  paper  purporting  to  be 
an  assignment  of  all  of  the  right,  title  and  interest  of  Frank  M. 
Andrufi  in  the  contract  was  made  and  delivered  by  him  to  the  de- 
fendant Mulany,  the  consideration  of  which  was  an  indebtedness 
owing  from  Andrus  to  Mulany.  Any  balance  tjiat  might  remain 
in  the  hands  of  Mulany,  after  paying  his  own  indebtedness  in 
full,  was  to  be  paid  over  by  Mulany  to  the  wife  of  Frank  M. 
Andrus. 

This  appeal  is  from  an  order  made  by  the  court  below  in  a 
proceeding  supplemental  to  execution  on  December  2,  1916,  di- 
recting that  the  judgment  and  execution  above  referred  to  be 
satisfied  and  discharged  out  of  a  balance  of  $1,500  held  by  the 
bank,  being  part  of  the  last  installment  paid  under  the  escrow 
agreement  by  Flora  Graver  Armstrong. 

The  contention  of  appellants  is  that  it  was  error  on  the  part 
of  the  court  below  to  hold  that  at  the  time  of  the  levy  of  the 
writ  of  attachment  the  defendant  Frank  M.  Andrus  had  an  at- 
tachable interest  in  the  property  involved  in  the  escrow  agree- 
ment, and  requiring  satisfaction  of  that  judgment  out  of  the 
fund  still  in  the  hands  of  the  bank  under  that  agreement. 

The  respondent  insists  that  under  the  escrow  agreement  the 
title  to  the  realty  remained  in  Andrus  until  the  payments  were 
complete  and  the  deed  delivered  to  the  grantee  therein,  and  that 
the  attachment,  served  according  to  the  requirements  of  the  stat- 
ute, fixed  itself  upon  the  title  and  created  a  lien  in  favor  of  the 
attaching  plaintiff. 

Section  6661  of  the  Revised  Codes  authorizes  the  issue  and  levy 
of  writs  of  attachment  in  cases  such  as  these;  section  6662,  sub- 
divisions 1  and  2  as  amended  (Laws  1911,  Chap.  85,  p.  153),  pre- 
scribes the  manner  of  the  levy  of  the  writ  and  to  what  kind  of 
property  it  applies.  Section  6687  says  that  all  liens  by  attach- 
ment accrue  at  the  time  the  property  of  the  defendant  shall  be 
attached  by  the  officer  charged  with  the  execution  of  the  writ. 
In  Holier  Hardware  Co.  v.  Ontario  Min.  Co.,  24  Mont.  184,  193, 
61  Pae.  3,  6,  this  court  said:  *'The  levy  of  the  writ  of  attachment 
created  the  lien.  The  property  was  thereby  seized  and  held. 
•    •    •    An  attachment  having  been  levied  within  the  life  of 
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the  writ,  a  lien  is  created,  which  may  be  enforced  by  execution 
sale  without  further  levy. "  (See,  also,  Ritter  v.  ScanneU,  11  Cal. 
238,  70  Am.  Dec.  775.)  '*A11  interests  of  the  judgment  debtor, 
in  real  estate,  whether  recorded  in  his  name  or  not,  are  subject 
to  attachment  and  execution.  (Bev.  Codes,  sees.  6662,  6821)." 
(Koopman  v.  M<msolf,  51  Mont.,  at  page  57, 149  Pac.  494.)  Be- 
yond question,  then,  the  attachment  lien  was  effective,  unless  title 
passed  immediately  upon  the  deposit  of  the  contract  and  deed 
with  the  escrow. 

The  ultimate  questipn  for  decision,  then,  is :  Did  the  title  pass 
[2]     immediately  upon  the  execution  and  deposit  of  the  escrow 
agreement,  or  only  after  a  full  compliance  with  its  terms  and  a 
delivery  by  the  bank  in  accordance  therewith  ?    And  that  raises 
th6  question  as  to  what  the  parties  intended  in  the  employment 
of  the  terms  found  in  the  escrow  agreement.     The  intention  of 
the  parties  is  to  be  ascertained  from  the  language  used  in  the 
contract,  and  sections  5025,  5026,  5027,  5028  and  5030  of   the 
Revised  Codes  furnish  the  guide  to  its  interpretation*     The  acts 
of  the  parties  in  the  performance  of  the  conditions  of  the  con- 
tract show  complete  accord  with  its  plain  terms,  and  evince  no 
misunderstanding  of  its  requirements.    The  grantee  went  into 
possession  of  the  land  upon  the  making  of  the  first  payment, 
continued  in  possession,  cultivated  it,  raised  crops  upon  it,  and 
made  all  the  payments  required  of  her,  including  the  taxes ;  and 
after  the  pajrment  of  the  final  installment  demanded,  and  re- 
ceived at  the  hands  of  the  bank,  the  deed  executed  by  Andrus 
and  his  wife  in  compliance  with  its  terms.    Under  it,  she  was 
not  entitled  to  the  delivery  of  the  deed  until  she  had  followed 
the  directions  of  the  escrow  agreement  step  by  step  successively. 
Had  she  faltered  in  any  one  of  them,  her  right  to  the  delivery 
of  the  deed  was  gone,  and   she  became  a  mere  tenant  at   the 
option  of  the  grantors,  and  could  be  dispossessed  by  them,  the 
payments  already  made  by  her  to  be  applied  on,  and  considered 
as,  rent.     That  the  defendant  Andrus  anticipated  her  probable 
action  in  making  the  payment  is  evidenced  by  the  fact  that  five 
months  before  the  last  payment  was  due  he  sold  to  Mulany  all 
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his  right,  title,  and  interest  in  the  contract  and  the  money  due 
thereunder  as  a  final  payment.  Not  until  the  legal  proceedings 
instituted  by  Knapp  against  Andrus — ^the  levy  of  an  attachment 
upon  his  real  estate  had  all  but  ripened  into  a  final  judg- 
ment— did  it  occur  to  defendant  that  he  might  forestall  its  effect 
by  making  an  assignment  of  all  of  his  remaining  interest  in  the 
[3]  contract.  If  the  language  employed  in  the  escrow  agree- 
ment were  in  any  sense  obscure  or  uncertain,  the  practical 
construction  placed  upon  it  by  the  parties  served  effectually 
to  remove  such  obscurity  or  uncertainty.  In  view  of  the  pro- 
visions of  section  4599,  Revised  Codes,  the  deposit  in  escrow 
of  the  deed,  accompanied  by  the  contract,  gives  character  to 
the  transaction.  The  law  applicable  to  this  case  has  already 
been  declared  by  this  court  in  Chadtvick  v.  Totem,  9  Mont. 
354,  23  Pac.  729,  and  Tyler  v.  Tyler,  50  Mont.  65,  144  Pac. 
1090,  and  we  believe  it  well  settled  in  other  jurisdictions. 
(Wolcott  V.  Johns,  7  Colo.  App.  360,  44  Pac.  675;  May  v. 
J^nierson,  52  Or.  262,  16  Ann.  Cas.  1129,  96  Pac.  454,  1065; 
McMwrtry  v.  Bridges,  41  Okl.  264,  137  Pac.  721 ;  Follmer  v. 
Rohrer,  158  Cal.  755, 112  Pac.  544 ;  Calhoun  County  v.  American 
E.  Co,,  93  U.  S.  124,  23  L.  Ed.  826.) 

Appellants  contend  that  under  section  6854,  Revised  Codes, 
the  court  below  was  without  jurisdiction  to  make  the  order  ap- 
pealed from.  In  the  view  we  take  of  the  matter,  the  order  of 
the  court  below  was  justified  under  section  6853,  and  section  6854 
has  no  application  to  the  present  proceeding. 

The  order  is  affirmed. 

Affirmed. . 

1 

j    Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Holloway  con- 
cur. 


56  Mont]    McInttsb  t;^  Nobtuebn  Pag.  Bt.  Co.  et  au       43 


McINTYBB,    Administratrix,    Appellant,    v.    NORTHERN 
PACIFIC  BY.  CO.  bt  AL.,  Respondents. 

(No.  3,984.) 
(Submitted  March  21,  1919.    Decided  Maj  2,  1919.) 

[180  Pac.  971.] 

Bailroads — Trespassers — Personal  Injuries — Death — Last  Clear 
Chance  Doctrine — Evidence — Insufficiency — Directed  Verdict 
— Evidence — Offer  of  Proof — Expert  Witnesses. 

Railroads — Trespaasers — ^Use  of  Tracks — Presumptions. 

1.  'Bngineman  engaged  in  switching  operations  in  a  railroad  yard 
where  decedent  was  trespassing,  had  the  right  to  assume  that  the  track 
was  clear. 

[As  to  the  duty  of  railroads  to  keep  their  stations  safe  for  passen- 
gers and  others,  see  note  in  29  Am.  St.  Bepi.  55.] 

Actionable  Negligence — What  Constitutes. 

2.  Actionable  negligence  arises  only  from  a  breach  of  legal  duty. 

Railroads — Trespassers — ^Last  Clear  Chance  Doctrine. 

3.  Under  the  doctrine  of  the  last  clear  chance,  the  duty  of  defendants 
to  avoid  injury  to  decedent  arose  only  when  he  was  actually  discovered 
in  a  position  of  peril  and  apparently  unconscious  of  danger  or  unable 
to  extricate  himself,  and  failure  thereafter  to  exercise  reasonable  care 
t6  avoid  injury  constitutes  negligence. 

Same — ^Last  dear  Chance — ^Burden  of  Proof. 

4.  Where  plaintiff  in  an  action  to  recover  damages  for  the  death  of 
a  boy  caused  by  being  run  over  by  a  switch  engine  in  a  railroad  yard 
within  the  corporate  limits  of  a  city,  alleged  in  the  complaint  based 
upon  the  last  clear  chance  doctrine,  that  the  members  of  the  engine 
erew  saw  decedent  in  a  position  of  peril,  which  allegation  was  denied, 
the  burden  of  proving  such  charge  directly  or  by  circumstantial  evi- 
dence was  upon  plaintiff. 

Same — Last  Clear  Chance — Evidence — Insufficiency. 

5.  Evidence  in  an  action  to  recover  damages  for  the  death  of  a  boy, 
a  trespasser  killed  in  defendant  company's  railroad  yard,  tried  upon 
the  theory  that  recovery  could  be  had  only  under  the  last  clear  chance 
doctrine,  held  insufficient  to  warrant  submission  of  it  to  the  jury  upon 
the  issue  framed  by  plaintiff^s  allegation  and  defendant's  denial  that 
the  engine  crew  saw  decedent  in  a  position  of  peril  in  time  to  avoid 
striking  him.     (Mb.  Justice  Cooper  dissenting.) 

For  authorities  passing  on  the  question  of  duty  of  railroad  company 
to  keep  lookout  for  trespassers  on  track,  see  notes  in  8  L.  S.  A.  (n.  s.) 
1069;  41  L.  ^  A.  (n.  8.)  264. 

On  amplication  of  doctrine  of  last  clear  chance  in  case  of  trespassers 
or  others  injured  on  railroad  track,  see  notes  in  55  L.  B^  A.  418;  36 
L.  S.  A.  (n.  8.)  957. 

On  burden  of  proof  as  to  contributory  negligence,  tee  comprehensive 
aote  in  33  Ifc  S.  A.  (a  8.)  1085. 
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Trial — Evidence — ^Insufficienej — Directed  Verdict — ^When  Proper. 

6.  Whenever  the  evidence  \s  in  such  condition  that,  if  the  case  should 
be  submitted  to  the  jury  and  a  verdict  returned  for  plaintiff,  it  would 
be  the  duty  of  the  court  to  grant  a  kew  trial,  the  court  may  direct 
a  verdict  for  defendant.  i 

Same — ^New  Trial — ^When  Proper. 

7.  The  legal  duty  to^  grant  a  new  trial  arises  whenever  the  evidence, 
in  weight,  does  not  justify  the  verdict. 

Same — Inherently  Weak  Evidence — Directed  Verdict. 

8.  Where  plaintiff  has  tendered  some  evidence  in  support  of  his  com- 
plaint which,  however,  because  of  its  inherent  weakness,  is  legally 
insufScient  to  sustain  a  verdict,  the  court  iii*y  direct  the  jury  to  find 
for  defendant. 

Same — ^Positive  Testimony — ^Rejection — When  Proper. 

9.  Court)B  may  reject  the  most  positive  testimony  of  a  witness  if  his 
statements  are  inherently  improbable  or  present  a  state  of  facts  physi- 
cally impossible. 

Same — ^Directed  Verdict — ^When  Proper. 

10.  Though,  on  defendant's  motion  for  a  directed  verdict,  plaintiff's 
evidence  will  be  considered  as  proving  every  material  fact  which  it 
tends  to  prove,  there  must  be  substantial  evidence  to  justify  a  verdict, 
else  the  motion  should  be  granted;  m'ere  suspicions,  conjectures  or 
speculations  being  insufficient  upon  which  to  base  a  verdict. 

Same — Motion  for  Directed  Verdict — Effect. 

11.  Defendant's  motion  for  directed  verdict  was  in  effect  a  demurrer 
to  the  evidence,  raising  the  question  of  its  legal  sufficiency  to  establish 
plaintiff's  case. 

Bailroads — Expert  Testimony — Offer  of  Proof — ^Proper  Ejection. 

12.  An  offer  to  prove  by  a  witness  not  shown  to  be  qualified  to  give 
an  opinion  upon  the  question  whether  a  locomotive  engineer  from  his 
position  in  the  cab  could  see  a  person  on  the  track  nine  feet  from  the 
end  of  the  tender,  was  properly  rejected. 

Judgments — Codefendants — Nonappearance  of  One— Jurisdiction. 

13.  Where  one  of  Several  defendants  was  not  served  with  summons 
and  made  no  appearance,  a  judgment  in  favor  of  all  defendants  will 
be  modified  by  inserting  the  names  of  those  defendants  of  whose  per- 
sons the  court  had  jurisdiction. 

Appeals  from  District  Court,  Silver  Bow  County;  J.  J,  Lj/nch, 
Judge, 

Action  by  Muriel  Mclntyre,  as  administratrix  of  the  estate  of 
Fred  Lautwe,  deceased,  against  the  Northern  Pacific  Railway 
Company,  and  others.  From  a  judgment  for  defendants,  and 
an  order  denying  her  a  new  trial,  plaintiff  appeals.  Modified  and 
afiBlrmed. 

Mr.  N,  A.  Rotering,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 
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Messrs,  Walker  dk  Walker  and  Messrs,  Ounn,  Rasch  &  Hall, 
for  Respondents,  submitted  a  brief ;  Mr.  Carl  Bosch  argued  the 
cause  orally. 

« 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  for  the  alleged 
wrongful  death  of  Fred  Lautwe,  who  was  killed  in  the  railroad 
vards  at  Butte  in  December,  1915,  by  being  run  over  by  a  North- 
em  Pacific  locomotive  in  charge  of  Engineer  C.  A.  Lawrence. 
The  fireman,  Williams,  and  brakeman,  Finnegan,  were  joined  as 
defendants. 

It  is  alleged  in  the  complaint  that  at  the  time  of  the  accident 
the  deceased  was  carelessly  and  negligently  upon  the  railway 
right  of  way  in  a  place  of  danger,  but  unobservant  of  the  ap- 
proach of  the  locomotive ;  that  the  individual  defendants  saw  the 
deceased,  saw  that  he  was  in  imminent  peril,  and  that  he  was 
apparently  unconscious  of  danger;  that  by  fhe  exercise  of  ordi- 
nary care  they  could  have  avoided  injuring  him,  but,  notwith- 
standing these  facts,  they  negligently,  carelessly,  wantonly  and 
willfully  drove  the  locomotive  over  him,  inflicting  injuries  which 
caused  his  death.  The  answering  defendants  admitted  that  the 
boy  was  killed,  that  he  was  negligently  upon  the  railway  track, 
and  denied  all  the  other  material  allegations  of  the  complaint. 

Upon  the  trial  of  the  cause,  and  at  the  conclusion  of  the  evi- 
dence the  court  directed  a  verdict  for  defendants,  and  judgment 
was  entered  accordingly.  Plaintiflf  appealed  from  the  judgment 
and  from  an  order  denying  a  new  trial. 

The  complaint  was  drawn  and  the  cause  tried  upon  the  theory 
that  recovery  could  be  had  only  under  the  last  clear  chance  doc- 
trine. The  principal  contention  made  by  appellant  is  that  sufii- 
cient  evidence  was  introduced  to  establish  prima  facie  that  the 
members  of  the  engine  crew  saw  the  boy  in  a  place  of  imminent 
peril  in  time  to  stop  the  locomotive  and  avoid  the  injury. 

On  the  afternoon  of  December  10,  1915,  a  -south-bound  Oregon 
Short  Line  train  was  made  up  on  the  ''boot"  track  immediately 
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north  of  the  platform  of  the  Northern  Pacific  p^^enger  station 
in  Butte.  The  train  was  complete,  except  for  a  locomotive  and 
dining-car.  The  dining-car  of  an  incoming  train  was  to  be  at- 
tached to  the  outgoing  train,  and  to  eflPect  this  change  a  switch 
engii^e — ^the  locomotive  in  question — ^was  employed.  It  was  at- 
tached to  the  mail-car,  baggage-car,  smoking-car,  and  day  coach ; 
the  engine  facing  these  cars  toward  the  east  with  the  tender  to 
the  west.  As  soon  as  the  incoming  train  arrived,  the  switch 
engine,  with  the  cars  attached,  backed  to  the  west  to  secure  the 
dining-car,  and  in  so  doing  ran  over  the  Lautwe  boy,  causing  his 

death.    In  addition  to  the  foregoing  facts  which  are  not  in  dis- 

« 

pute,  the  plaintiff,  the  boy's  jnother,  testified:  That  she  was  on 
the  boot  track  near  the  Oregon  Short  line  freight-house  at  a 
point  where  Delaware  Street,  if  extended,  would  cross  the  track ; 
that  she  was  looking  to  the  east  searching  for  her  boy ;  that  she 
saw  a  boy  narrowly  escape  injury  from  the  incoming  train  on 
the  main  line  track  immediately  south  of  the  platform ;  that  he 
ran  to  the  north  and  stood  in  the.  middle  of  the  boot  track,  about 
twenty-five  or  thirty  feet  west  of  the  west  end  of  the  tender  of 
the  switch  engine,  looking  to  the  southwest,  apparently  watch- 
ing the  incoming  train ;  that  the  switch  engine  moved  to  the  west 
at  the  rate  of  two  or  three  miles  per  hour;  that  the  footboard  of 
the  tender  struck  the  boy  in  the  back,  knocking  him  forward  to 
the  ground  between  the  rails ;  that  he  was  dragged  ten  or  fifteen 
feet  before  the  body  disappeared  under  the  tender;  that  Engi- 
neer Lawrence  was  looking  out  of  the  cab  window,  facing  west- 
ward, **and  was  looking  toward  the  boy,  and  should  have  seen 
the  boy  from  where  he  was  looking.  The  boy  was  directly  in 
his  vision,  directly  in  line  with  where  Lawrence  was  looking. 

•  *  •  This  accident  occurred,  I  should  say,  between  half- 
past  4  and  5,  and  it  was  daylight.  •  •  •  When  the  switch 
engine  started  to  back,  I  could  see  Mr.  Lawrence  leaning  out  of 
the  cab  window  and  looking  toward  me.  •  •  •  i  (jid  not 
know,  at  the  time  he  was  knocked  down,  that  it  was  my  boy. 

*  *  *  I  couldn't  say  how  many  feet  I  was  from  where  the 
boy  was  struck,  but  was  quite  a  distance,  too  far  to  call  to  the 
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boy.  •  •  •  When  Enffineer  Lawrence  was  looking  out,  lean- 
ing out  of  the  cab  window,  he  was  looking  at  the  boy,  and  the 
movements  of  the  boy.'* 

Ralph  Shook  testified,  for  plaintiff :  That  he,  Walter  Burgman, 
and  another  boy  were  standing  about  twenty-five  feet  north  of 
the  tender  of  the  switch  engine ;  that  they  had  crossed  the  switch 
track  a  few  seconds  before,  and  did  not  see  the  Lautwe  boy ;  th^t, 
after  the  switch  engine  began  to  move  to  the  west,  Walter"  Burg- 
man called  out,  and  then  **I  turned  west  and  saw  the  engine  just 
about  to  hit  the  boy,  and  we  both  started  to  hollo";  that  the 
fireman  was  in  the  cab  looking  west,  and  the  boy  was  west  of  the 
engine  and  directly  on  the  track,  about  the  middle  of  the  track, 
and  ''when  I  first  saw  him,  he  was  about  nine  feet  from  the 
engine." 

The  engineer  testified  that,  about  five  minutes  before  he  started 
to  move  the  locomotive,  he  saw  the  Lautwe  boy  pass  down  the 
platform  to  the  west  with  an  armful  of  wood,  then  around  the 
tender  to  the  north,  where  he  disappeared,  and  that  he  never 
saw  him  again  until  after  he  was  dead.  The  brakeman  testified 
to  substantially  the  same  facts.  The  fireman  testified  that  he 
never  saw  the  Lautwe  boy  after  getting  upon  the  engine ;  that 
after  the  engine  started  to  move  he  heard  some  boys  on  the  team 
track  holloing,  ''Look  out  I"  and  "before  I  could  realize  that 
anything  had  happened  I  heard  the  engineer  bringing  the  engine 
to  a  stop."  The  engineer  testified  that  his  attention  was  first 
directed  to  the  fact  that  something  was  wrong  by  motions  made 
by  the  mail  clerk  on  the  Incoming  train;  that  he  looked  down 
from  the  cab  window  to  the  rail,  and  saw  the  boy's  head  after 
it  had  been  severed  from  the  body,  and  that  he  had  immediately 
brought  the  engine  to  a  stop.  Each  of  the  individual  defendants 
testified  that,  a  few  days  before  trial,  he  made  tests  with  a  loco- 
motive of  the  same  type  and  size  as  the  one  in  service  on  the 
day  of  the  accident — ^that  particular  locomotive  having  been 
wrecked  in  the  meantime — and  that  looking  from  the  cab  window 
it  is  impossible  to  see  a  person  on  the  track  if  he  is  as  near  to  the 
tender  as  the  evidence  indicated  that  the  Lautwe  boy  was  stand- 
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ing  when  the  engine  started  to  move;  that  the  tender,  twenty- 
one  feet  long,  eleven  feet  high,  and  seven  feet  six  inches  wide,, 
cuts  oflf  the  view  of  the  track  for  a  distance  much  greater  than 
that  which  intervened  between  the  tender  and  the  Lautwe  boy. 
Other  witnesses,  one  of  whom,  at  least,  was  apparently  disinter- 
ested, testified  to  making  like  experiments  and  ^ith  like  results. 
According  to  this  evidence,  viewed  in  the  light  most  favorable  to 
plaintiff,  a  person  standing  on  the  track  would  have  to  be  not 
closer  to  the  rear  end  of  the  tender  than  seventy-five  feet  to  be 
seen  from  the  cab  window  under  any  circumstances. 

It  is  conceded  by  plaintiff  that  this  accident  occurred  at  a 
[1]  place  where  the  Lautwe  boy  had  no  right  to  be.  So  far  as 
he  was  concerned,  the  railway  company  was  entitled  to  the  ex- 
clusive use  of  the  yards,  and  the  enginemen  had  the  right  to 
assume  that  .the  track  was  clear.  (Palmer  v.  Oregon  Short  lAtie 
R,  Co.,  34  Utah,  466, 16  Ann.  Cas.  229,  98  Pac.  689.)  Actionable 
[2]  negligence  arises  only  from  a  breach  of  legal  duty.  {Fus- 
selman  v.  Yellowstone  Valley  L.  &  Z.  Co,,  53  Mont.  254,  Ann. 
Cas.  1918B,  420,  163  Pac.  473.)  Under  the  doctrine  of  the  last 
[3]  clear  chance,  the  duty  to  avoid  injury  arises  only  when  the 
injured  party  is  actually  discovered  in  a  position  of  peril,  and 
apparently  unconscious  of  his  danger  or  unable  to  extricate  him- 
self, and  the  failure  of  the  defendant  to  exercise  reasonable  care 
to  avoid  injuring  him  after  such  discovery  constitutes  the  breach 
of  duty.     (20  R.  C.  L.  142.) 

,  In  DaJimer  v.  Northern  Pac,  Ry,  Co,,  48  Mont.  152,  136  Pac. 
1059,  this  court,  speaking  of  the  doctrine  of  the  last  clear  chance, 
said:  **A  case  calling  for  its  application  embodies  three  ele- 
ments, viz,:  (1)  The  exposed  condition  brought  about  by  the 
negligence  of  plaintiff  or  the  person  injured;  (2)  the  actual  dis- 
covery by  the  defendant  of  the  perilous  situation  of  the  person 
or  property,  in  time  to  avert  injury,  and  (3)  the  failure  of  de- 
fendant thereafter  to  use  ordinary  care  to  avert  the  injury.  All 
of  these  elements  must  concur,  else  the  rule  has  no  application.'* 

The  plaintiff  alleges  in  her  complaint  that  the  members  of  the 
[4]     engine  crew  actually  saw  the  boy  in  a  position  of  imminent 
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peril.  The  allegation  is  denied  in  the  answer,  and  the  burden 
was  upon  the  plaintiff  to  prove  the  facts  alleged.  This  she 
might  do  by  direct  or  circumstantial  evidence.  If  the  view  from 
[6]  the  cab  of  the  locoiUotive  had  been  unobstructed,  it  might 
well  be  contended  that  there  was  suflBcient  circumstantial  evi- 
dence to  carry  the  case  to  the  jury  {Doichinoff  v.  Chicago  etc. 
By.  Co.,  51  Mont.  582,  154  Pac.  924) ;  but  in  view  of  the  fact, 
conceded  by  plaintiff,  that  the  tender  was  between  the  train  crew 
and  the  boy,  she  is  compelled  to  rely  upon  her  own  state- 
ment that  the  engineer  saw  the  boy,  and  upon  certain  admis- 
sions which  it  is  claimed  were  made  by  the  engineer  and  fire- 
man at  the  coroner's  inquest,  as  the  only  evidence  proving  or 
tending  to  prove  that  the  engine  crew  actually  saw  the  boy  in 
hia  perilous  situation. 

The  mother  testified  that  at  the  inquest  the  engineer  said: 
"When  I  looked  behind,  the  boy  was  there.  I  went  from  fif- 
teen to  twenty  feet  from  there;"  but  she  was  not  able  to  state 
positively  that  the  reference  was  to  ];ier  boy.  Other  evidence 
given  at  the  inquest  discloses  that  the  witnesses  there  testified 
about  other  boys  who  were  present  in  the  immediate  vicinity  at 
the  time  of  the  ^cident.  This  isolated  statement,  apart  from 
the  context,  stands  without  explanation,  and  without  any  at- 
tempt to  identify  it  with  the  person  or  time  to  which  it  relates. 
If  the  reference  is  to  the  Lautwe  boy,  and  to  the  time  when  the 
mail  clerk  directed  attention  to  the  accident,  or  if  the  reference 
is  to  another  boy  mentioned  in  the  testimony,  it  coincides  sub- 
stantially with  the  testimony  given  by  the  engineer  on  this  trial. 
Standing  alone,  it  cannot  be  said  to  prove,  or  tend  to  prove,  that 
the  engineer  saw  the  Lautwe  boy  in  a  place  of  peril  before  the 
accident  occurred. 

A  portion  of  an  answer  given  by  the  fireman  at  the  coroner's 
inquest  was  introduced  by  plaintiff  on  cross-examination  of  the 
fireman.  The  entire  answer,  introduced  on  recross-examinatio^, 
discloses  that  his  testimony  before  the  coroner  did  not  vary  in 
any  substantial  particular  from  that  given  by  him  upon  the 
trial. 

66  Moiit.-'-4 
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If  plaintiff  relied  upon  primary  negligence  of  the  engine  crew, 
the  evidence  that  the  fireman  was  warned  by  the  boys  on  the 
team  track  would  be  pertinent,  but  under  the  allegations  of  the 
complaint  no  duty  to  keep  a  lookout  and  discover  the  boy  was 
imposed  upon  the  trainmen.  They  are  not  charged  with  any 
negligence,  except  the  failure  to  avoid^  injury  after  they  actu- 
ally discovered  his  perilous  situation.  It  is  alleged  that  the 
boy  was  a  trespasser,  and  to  avoid  the  imputation  that  his  con- 
tributory negligence  was  the  proximate  cause  of  his  injury  it 
was  necessary  for  plaintiff  to  allege  further,  as  she  did,  that  the 
enginemen  actually  discovered  him  in  a  position  of  imminent 
peril  in  time  to  avoid  the  injury.  There  is  not  any  evidence 
that  the  fireman  actually  saw  the  boy  on  the  track ;  on  the  con- 
trary, the  only  evidence  upon  the  subject  is  that  he  did  not  see 
him. 

The  rule  prevails  in  this  jurisdiction  that,  whenever  the  evi- 
dence is  in  such  condition  that  if  the  case  should  be  submitted 
[fl]  to  the  jury,  and  a  verdict  be  returned  for  plaintiff,  it  would 
be  the  duty  of  the  court  to  grant  a  new  trial,  the  court  may 
direct^  a  verdict  for  defendant.  (EscaUier  v.  Orea4  Northern 
Ry.  Co.,  46  Mont.  238,  Ann.  Cas.  1914B,  468,  127  Pac.  458 ;  Bean 
V.  Missoula  Lumber  Co.,  40  Mont.  31,  104  Pac.  869.)  The  rule 
prevails  generally.     (38  Cyc.  1563-1565.) 

The  legal  duty  to  grant  a  new  trial  arises  whenever  the  evi- 
denoe>  in  weight,  does  not  justify  the  verdict.  {Hamilton  v. 
[7,  8]  Monidah  Trust,  39  Mont.  269,  102  Pac.  335.)  The  sub- 
stance of  these  two  rules  is  epitomized  in  our  statute.  Subdivi- 
sion 5,  section  6714,  Revised  Codes,  provide^  that  the  court  may 
dismiss  an  action  or  grant  a  nonsuit  upon  motion  of  defendant 
when  upon  the  trial  the  plaintiff  fails  to  prove  a  sufiicient  case 
for  the  **jury.''  Other  subdivisions  of  the  same  section  author- 
ize the  court  to  withdraw  a  case  from  the  jury  if  the  plaintiff 
fails  to  produce  any  evidence.  Subdivision  5  must  therefore 
refer  to  a  case  in  which  the  plaintiff  has  tendered  some  evidence 
in  support  of  the  complaint,  but  the  evidence  is  legally  insufficient 
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[9]  to  sustain  a  verdict,  and  this  insufficiency  may  arise  from 
the  inherent  weakness  of  the  testimony  itself. 

In  Blankman  v.  Vallejo,  15  Cal.  639,  the  court  said:  "W^  do 
not  understand  that  the  credulity  of  a  court  must  necessarily 
correspond  with  the  vigor  and  positiveness  with  which  a  wit- 
ness swears.  A  court  may  reject  the  most  positive  testimony, 
though  the  witness  be  not  discredited  by  direct  testimony  im^ 
peaching  him  or  contradicting  his  statements.  The  inherent  im- 
probability of  a  statement  may  deny  to  it  all  claims  to  belief.'* 
That  language  was  quoted  with  approval  by  this  court  in  Lands- 
man V.  Thompson,  9  Mont.  182,  22  Pac.  1148,  and  in  Mattock  v. 
GougJinour,  11  Mont.  265,  28  Pac.  301. 

**A  witness  can  testify  to  those  facts  only  which  he  knows  of 
his  own  knowledge ;  that  is,  which  are  derived  from  his  own  per- 
ceptions, except  in  those  few  express  cases  in  which  his  opinions 
or  inferences,  or  the  declarations  of  others,  are  admissible." 
(Rev.  Codes,  sec.  7862.)     ^ 

The  statement  of  the  mother  that  the  engineer  ''was  looking  at 
the  boy,  and  the  movements  of  the  boy,*'  must  be  considered  in 
the  light  of  the  other  evidence:  That  she/ was  too  far  from  the 
boy  to  call  to  him ;  too  far  to  recognize  her  own  son  with  his  face 
turned  partially  from  her,  although  she  was  present  in  the  yards 
for  the  express  purpose  of  looking  for  him;  that  the  engineer 
was  more  than  five  hundred  feet  east  from  her,  and  eighty  feet 
farther  east  from  her  than  was  the  boy;  that  she  took  no  ac- 
count of  the  fact  that  the  tender  was  between  the  engineer  and 
the  boy ;  that  from  the  point  where  she  stood  to  a  point  west  of 
where  the  boy  stood  the  track  curves  to  the  south,  so  that  the 
boy  was  a  considerable  distance  north  of  the  direct  line  of  vision 
between  her  and  the  e^ngineer;  that  there  was  much  noise  and 
confusion  at  the  time,  occasioned  by  the  incoming  train  and  the 
movement  of  the  switch  engine ;  that  the  engineer  testified  that 
he  did  not  see  the  boy ;  and  that  five  witnesses,  each  of  whom  had 
made  experiments,  testified  that  on  account  of  the  position  of 
the  tender  between  the  engineer  and  the  boy  it  was  impossible 
from  the  cab  to  see  a  person  on  the  track  where  the  Lautwe  boy 
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was  standing  when  the  locomotive  started.  To  these  circum- 
stances is  to  be  added  the  fact  that,  in  giving  her  evidence  in 
chief,  she  said  that  the  engineer  **was  looking  toward  the  boy'^ 
and  should  have  seen  the  boy,"  and  again  that  the  engineer  was 
** looking  up  toward  me,"  and  that  it  was  not  until  she  had 
been  recalled  to  the  stand  for  the  fourth  time,  and  after  the  de- 
fendants had  completed  their  case,  that  she  changed  her  testi- 
mony to  the  direct  statement  quoted  above. 

The  trial  court,  with  the  evidence  in  this  condition  and  with 
the  added  advantage  of  observing  the  demeanor  of  the  witnesses 
on  the  stand,  must  have  determined  that  it  was  impossible  for 
the  mother  to  know  whether  the  engineei*  could  see  the  boy ;  that 
at  best  the  bald  statement  t)iat  he  did  see  the  boy  was  nothing 
more  than  the  mere  guess  or  conjecture  of  the  witness,  without 
any  foundation  more  substantial  than  the  fact  that  the  engi- 
neer was  looking  in  a  westerly  direction;  and  that  if  the  case 
should  be  submitted  to  the  jury  and  a  verdict  for  plaintifiP  re- 
turned, it  would  be  legally  bound  to  grant  a  new  trial  for  insuffi- 
ciency of  the  evidence.  In  Moore  on  Facts,  section  160,  it  is 
said:  ** Courts  are  not  so  deaf  to  the  voice  of  nature  or  too  blind 
to  the  laws  of  physics  that  every  utterance  of  a  witness  in  dero- 
gation of  these  laws  will  be  treated  as  testimony  of  probative 
value  because  of  its  utterance.  A  court  will  treat  that  as  unsaid 
by  a  witness  which  in  the  very  nature  of  things  could  not  be  aa 
said."  (Hoak  v.  Missouri  Pac.  B.  Co.,  162  Mo.  569,  63  S.  W. 
366.) 

While  it  is  the  rule  that,  upon  motion  for  a  directed  verdict 
[10]  in  favor  of  defendant,  the  evidence  offered  by  the  plain- 
tiff will  be  considered  as  proving  every  material  fact  which  it 
tends  to  prove,  still  there  must  be  substantial  evidence  to  jus- 
tify a  verdict.  Mere  suspicions,  conjectures,  or  speculations  are 
not  suflScient.  (Tudor  v.  NortJietn  Pac.  Ry.  Co.,  49  Mont.  456, 
124  Pac.  276.) 

Defendants'  motion  for  a  directed  verdict  was  in  effect  a 
[11]  demurrer  to  the  evidence.  It  raised  the  question  of  the 
legal  sufficiency  of  the  evidence  to  establish  the  fact  that  the 


^ 


56  Mont.]     MoIntyre  v.  Nobthbbn  Pao.  Ry.  Coi  bt  al.        53 

members  of  the  switch  engine  crew  had  fectually  seen  the  Lautwe 
boy  in  a  position  of  imminent  peril,  or,  stated  in  different  terms, 
it  presented  to  the  ^rial  court  for  determination  the  question: 
Could  the  jury  legitimately  find  from  the  evidence  that  any 
member  of  the  crew  had  actually  seen  the  boy  in  his  perilous 
situation!  By  its  ruling  the  court  answered  the  inquiry  in  the 
negative,  and  we  are  not  prepared  to  say  that  the  ruling  was 
erroneous.  ' 

In  this  view  of  the  case,  it  is  unnecessary  to  determine  whether 
the  evidence  is  suflBciepit  to  show  that  the  boy  survived  his  in- 
juries for  an  appreciable  length  of  time. 

Plaintiff  offered  to  prove  by  a  witness  (Riordan)  that  in  his 
[12]  opinion  the  engineer  from  his  position  in  the  cab  could 
see  a  person  on  the  track  nine  feet  from  the  west  end  of  the 
tender.  Upon  objection  the  offered  evidence  was  excluded,  and 
we  think  correctly.  The  withess  had  not  shown  himself  quali- 
fied to  give  the  opinion  evidence  solicited.  Upon  thjs  specifica- 
tion of  error  counsel  for  appellant  contents  himself  with  these 
brief  observations:  **The  offer  of  proof  by  the  witness  Riordan 
that  the  engineer  upon  the  engine,  at  the  place  and  time  in  ques- 
tion, was  able  to  see  within  nine  feet  .behind  the  west  end  of  the 
tender  attached  to  the  engine,  should  have  been  allowed. ' ' 

The  judgment  entered  in  this  case  is  in  favor  of  all  the 
[13]  defendants.  The  defendant  Williams  was  not  served 
with  summons  and  did  not  appear,  and  therefore  there  could 
not  have  been  any  adjudication  of  t&e  case  as  to  him. 

The  order  denying  a  new  trial  is  affirmed.  The  cause  is  re- 
manded to  the  district  courtj  with  directions  to  modify  the  judg- 
ment by  inserting  after  the  word  ''defendants,"  wherever  it 
appears  therein,  the  names  of  the  defendants  other  than  defend- 
ant Williams,  and,  as  thus  modified,  it  will  stand  affirmed.  Each 
party  will  pay  his  costs  of  the  appeal. 

Modified  and  affirmed. 

Mb.  Chiep  Justice  Brantly  concurs. 

Mb.  Justice  Cooper:  I  dissent.  The  accident  out  of  which 
this  action  arose  occurred  in  the  Northern  Pacific  yards,  within 
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which  are  the  passenger  station,  f i^eight  depot,  and  other  build- 
ings used  by  the  defendant  company,  jointly  with  the  Oregon 
Short  Line  Railway  Company  in  the  conduQt  of  interstate  traffic. 
On  the  north  of  the  premises  referred  to  is  Front  Street,  a  busy 
thoroughfare,  which  extends  the  length  of  the  yards  from  east 
to  west*  If  California  Street  were  extended  to  the  passenger 
station,  the  west  line  of  the  street  would  be  about  twenty  feet 
east  of  where  Fred  Lautwe  was  struck.  Main  Street,  at  the 
western  end  of  the  block,  runs  clear  through  the  yards  and 
southward.  All*the  yards  and  buildings  are  within  the  corpo- 
rate  limits  of  the  eity  of  Butte,  and  afford  accommodation  to 
such  citizens  of  that  city  as  desire  to  transact  business  with 
either  of  said  transportation  companies.  It  may  be  presumed 
that  many  people  frequent  the  station  platform  and  grounds  on 
the  arrival  and  departure  of  trains,  some  of  whom  are  attracted 
there  for  the  purpose  of  accompanying  friends  on  their  arrival 
at  or  depairture  from  the  station,  and  this  doubtless  added  to  the 
bustle,  noise  and  confusion  attending  this  tragedy,  which  took 
place  immediately  after  the  arrival  of  an  Oregon  Short  Line 
train  from  the  south. 

It  is  undisputed  that  Fred  Lautwe  lost  his  life  in  the  imme- 
diate  vicinity  of  the  platform  of  the  station.  The  evidence  tends 
to  show  that  he  was  in  the  path  of  an  incoming  passenger  train, 
but  got  out  of  its  way,  and  was  seen  later  standing  on  the  track 
between  the  rails,  or  immediately  south  of  the  south  rail,  of  the 
track  on  which  the  switch  engine  stood  ready  to  do  some  switch- 
ing. The  length  of  time  the  boy  was  in  that  particular  position 
is  not  disclosed.  Very  soon  after  the  arrival  of  the  Oregon 
Short  Line  passenger  train,  the  crew  proceeded  with  the  switch 
engine  to  make  up  another  train,  and  were  backing,  with  the 
tender  forward,  pulling  four  coaches,  when  he  was  struck.  The 
position  in  which  the  boy  was  standing  when  the  switch  engine 
started  to  back  up  is  one  of  the  debatable  questions  involved  in 
this  inquiry.  Mrs.  Mclntyre,  the  mother  and  the  plaintiff,  says 
he  was  thirty  feet  from  the  tender.  Mrs.  Lee,  a  disinterested 
witness,  does  not  venture  an  estimate  as  to  the  distance  the  boy 
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was  from  the  engine.  The  Shook  boy  says  he  was  nine  feet  from 
the  front  of  the  tender  when  he  first  saw  him ;  later,  after  meas- 
urements, he  puts  it  at  fifty-nine  feet ;  and  that  was  just  at  the 
time  the  Burgman  boy  shouted.  The  lack  of  harmony  in  the 
fixing  of  the  distance  and  (he  immediate  happening  there  is 
doubtless  due  to  the  different  positions  from  which  the  witnesses 
saw  the  tragedy. 

At  the  close  of  the  case,  the  court  sustained  a  motion  for  an' 
order  directing  a  verdict  in  favor  of  defendants.  With  all  the 
facts  proven  which  the  evidence  tends  to  prove  was  this  cor- 
rect? Could  the  court  rightfully  say  the  evidence  was  legally 
insufficient  to  go  to  the  jury,  and  to  sustain  a  verdict  for  plain- 
tiff, had  one  been  found  for  her  1  The  crucial  point  in  the  case 
is  whether  or  not  the  train  crew  actually  saw  the  boy  in  imminent 
peril  in  time  to  avoid  striking  him.  If  the  evidence  at  the  close 
of  the  case  was  in  such  condition  that  reasonable  men  might 
differ  as  to  the  conclusion  to  be  drawn  from  the  facts,  circum- 
stances and  conditions,  then  the  action  of  the  court  was  error, 
and  the  case  should  have  been  submitted  to  the  jury.  A  brief 
summary  of  the  testimony  given  'by  the  witnesses,  describing  the 
position  of  the  child  and  the  actions  of  the  train  crew  at  the 
psychical  moment,  in  my  opinion,  will  disclose  a  conflict  so 
substantial  as  to  require  determination  thereof  by  the  jury. 

The  mother  of  the  boy,  although  some  625  feet  from  him,  says 
he  was  twenty-five  or  thirty  feet  west  of  the  end  of  the  tender, 
in  the  center  of  the  track  on  which  the  switch  engine  was  back^ 
ing,  and  that  the  engineer  was  looking  at  him.  Mrs.  Lee  states 
that  she  was  going  to  work,  and  saw  the  boy  sitting  on  the  plat- 
form ;  the  engine  had  not  started,  but  the  back  of  it  was  facing 
west,  and  she  stopped  and  looked  at  the  little  fellow ;  and  when 
the  whistle  blew  the  child  picked  up  his  wood,  shoved  his  arm 
through  the  rope,  and  started  down  the  track,  **and  I  had  just 
gotten — well,  there  was  one  more  road  to  cross,  and  I  heard  some 
screaming  on  the  Oregon  Short  Line  coming  in.*'  On  cross- 
examination  she  said:  ''I  noticed  this  little  fellow  sitting  and 
looking  at  the  engine,  and  as  the  whistle  blew  he  got  up  and 
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stuck  his  arm  through  this  wood  and  started  down.  The  en^ne 
hadn't  moved  yet,  because  I  crossed  back  on  and  went  down. 
•  •  •  He  had  gotten  up  before  I  got  to  him  and  started  down 
the  track ;  he  had  crossed  the  engine  and  went  on  down  the  track. 
He  didn't  go  around  the  engine.  I  did  not  see  him  cross  the 
track  the  switch  engine  was  on.  The  last  time  I  saw  him  he 
vms  walking  west  on  the  south  side  of  the  track  on  which  the 
switch  engine  was,"  Ralph  Shook  saw  him  in  front  of  the  en- 
gine just  before  he  was  struck. 

On  the  trial  the  engineer  testified :  That  he  moved  down  with 
the  engine  until  the  tender  was  halfway  over  the  end  of  the  plat- 
form, and  then  waited  for  No.  1  to  pull  in;  that  that  afternoon, 
five  or  ten  minutes  before  the  accident  occurred,  he  saw  Fred 
Lautwe  coming  down  the  platform  with  an  armful  of  wood  and 
went  over  back  of  the  cars  that  were  over  on  the  house  track; 
passed  west  of  the  tender  of  the  switch  engine  and  disappeared 
on  the  north  side  of  the  cars;  next  saw  him  after  decapitation  by 
the  drive  wheel  No.  2  of  his  engine,  which  was  probably  thirty 
feet  from  the  footboard  of  the  engine,  which  first  struck  the  boy. 
After  the  arrival  of  the  passenger  train,  the  switchman  said, 
**  'There  is  the  whistle,'  and  with  that  I  got  up,  and  came 
around  the  back  end  of  the  engine,  and  got  up  on  to  the  engine, 
and  I  looked  down  the  track  and  got  my  signal,  asked  the  fireman 
how  everything  was,"  got  his  signal,  started  the  bell,  and  blew 
the  whistle;  **the  fireman  said  *0.  K.,'  and  it  was  the  same  on 
my  side,  with  the  exception  of  one  little  lad  about  five  or  six 
running  from  the  track  that  the  train  was  pulling  in  on  to 
mine;  whether  he  would  get  caught  by  the  train  coming  in  or 
mine,  or  whether  he  would  miss  both  of  us,  I  didn't  know.  I 
kept  an  eye  on  him  for  pretty  near  the  car-length  I  did  move. 
The  little  boy  was  west  of  the  platform,  and  between  the  track 
my  engine  was  on  and  the  main  track.  Then,  after  I  had  gone 
about  a  car-length,  he  ran  up  into  the  crowd  and  I  shut  the. bell- 
ringer  off.  There  was  nothing  in  sight."  He  stated  that  the 
track  he  was  on  curved  to  the  left  as  he  looked  out  of  his  cab 
window  facing  west,  and  that  one  could  see  further  looking 
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across  the  short  aro  of  the  curve  than  he  could  on  a  tangent.  He 
stated  that  he  did  not  testify  at  the  coroner's  inquest  that  he  saw 
this  boy  back  of  the  tender.  **The  only  time  I  saw  this  boy  was 
about  five  mipiutes  before  this,  and  that  is  what  I  testified  to  at 
the  coroner's  inquest." 

Switchman  Finnegan  likewise  testified  to  seeing  a  small  boy 
with  wood;  that  he  saw  Fred  Lautwe,  a  short  time  before  the 
accident,  coming  down  the  platform  toward  the  depot;  that  he 
passed  him  "and  went  westward;  I  didn't  know  whether  he 
went  south  or  north ;  after  that  my  attention  was  up  the  other 
way,  the  passengers  getting  on  the  Short  Line  that  we  were  going 
to  handle";  next  saw  the  boy  after  the  accident;  later  recog- 
nized him  as  the  boy  with  the  wood;  *'saw  nobody  on  the  track 
westerly ;  nobody  on  the  track  at  all ;  there  was  a  child  running 
down  that  way,  running  back  and  forth,  a  small  boy,  that  is, 
down  on  the  tracks,  the  main  line  and  the  hoot  track.  I  could 
not  say  where  the  child  went.  I  saw  him  pass  where  he  was  out 
of  danger  of  the  engine,  a^id  then  I  looked  back  the  other  way 
again."  There  was  nothing  to  obstruct  the  view.  The  fireman 
testified  that  he  did  not  see  the  boy  at  any  time  after  getting  up 
in  his  cab  window,'  but  heard  the  Burgman  boy  hollo,  just  before 
the  collision ;  the  engine  was  moving  at  the  rate  of  two  or  three 
miles  an  hour;  "after  they  holloed  we  ran  fifteen  feet." 
Switchman  Hurd  testified  that  he  looked  in  the  direction  he  ex- 
pected the  engine  to  come  from.  Walter  Burgman,  a  boy,  also 
testified  to  seeing  the  boy  "stepping  from  the  main  line  to  the 
line  upon  which  the  switch  engine  was"  just  as  he  was  struck. 
He  was  the  boy  that  holloed ;  that  he  was  hit  in  the  back.  The 
Shook  boy  was  recalled,  and,  basing  his  testimony  on  measure- 
ments long  after  the  happening  of  the  accident,  stated  that  Fred 
Lautwe  was  standing  fifty-nine  feet  from  the  tender  of  the 
engine  and  about  sixty-nine  feet  from  the  west  end  of  the  plat- 
form. 

The  direct  testimony  of  Mrs.  Mclntyre  and  of  Mrs.  Lee  as  to 
seeing  the  boy  on  the  track  in  front  of  the  backing  engine  is  not 
disputed^  except  inferentially  by  the  engineer,  and  Switchman 
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Pinnegan.  The  fireman  did  not  say  he  never  saw  the  boy,  but 
that  he  did  not  see  him  after  he  got  up  into  the  cab  of  the  enjrn®. 
Would  it  be  violent  to  indulge  the  presumption  that  he  saw  him 
before  he  got  into  the  cab?  Would  it  not  be  a  just  inference 
to  draw  from  the  engineer's  testimony  that  he  did  see  Fred 
Lautwe  when  he  went  around  his  engine  and  before  he  got  into 
the  cab,  considering  the  conditions  then  existing  there  t  Could 
the  court  say,  as  matter  of  law,  that  the  boy  was  not  seen  by 
the  engineer,  in  face  of  the  direct  statements  of  Mrs.  Mclntyre 
and  Mrs.  Lee  that  they  saw  the  boy  at  what  must  have  been  the 
precise  time  when  the  engineer  looked  up  the  track  immediately 
before  starting?  Was  it  within  the  province  of  the  court  below 
to  say,  as  matter  of  law,  that  neither  the  engineer  nor  ^Switch- 
man Finnegan  saw  Fred  Lautwe  before  getting  on  the  engine  in 
the  manner  described  by  them  1  Is  it  at  all  material  how  wide 
the  engine  or  the  tender  was,  or  how  much  it  obstructed  the 
view,  if  they  both  looked  up  the  track,  when  they  were  upon  the 
ground  and  saw  the  boy  in  a  perilous  situation,  immediately  be- 
fore starting  back?  The  boy  is  placed  by  Mrs.  Mclntyre,  by 
Mrs.  Lee  and  by  the  Shook  and  Burgman  boys,  directly  in  front 
of  the  engine;  yet  the  engineer  says  he  did  not  see  him  when, 
if  he  had  used  his  eyes,  he  could  not  have  failed  to  do  so.  The 
same  is  true  of  Switchman  Finnegan.  No  other  boy  than  Fred 
Lautwe  was  seen  with  an  armful  of  wood,  as  far  as  the  evidence 
discloses,  and  Mrs.  Lee  says  he  had  wood  in  his  arms. 

Would  an  ordinarily  prudent  engineer  start  an  engine  back- 
w^^rd,  with  the  view  obscured  for  102  feet,  in  the  immediate 
vicinity  of  a  passenger  depot  and  platform,  and  under  all  the 
conditions  presented  here?  Boys  were  all  around  them  at  the 
moment,  for  they  testify  that  they  were.  With  this  combina- 
tion of  direct  and  circumstantial  testimony  concerning  the 
movements  of  the  boy,  could  any  court  say  as  matter  of  law 
that  Fred  Lautwe,  whose  mangled  body  was  later  discovered 
thirty  feet  from  where  the  engine  first  struck  him,  was  not  on 
the  track  in  front  of  the  backing  switch  engine,  when  the  en- 
gineer walked  around  his  engine  and  looked  up  the  track  west- 
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ward?  Upon  what  hypothesis  did  the  court  rest  its  decision? 
How  is  it  possible  that  the  engineer  and  switchman  did  not  see 
the  boy,  in  view  of  the  direct  testimony  of  tlie  two  women,  and 
the  actual  positive  fact  that  he  was  caught  in  the  maw  of  the 
backing  engine  and  found  later  thirty  feet  from  the  footboard 
of  the  engine  which  first  struck  him — ^the  drivewheel  having 
severed  his  head  from  his  body  ?  This,  too,  in  broad  daylight, 
the  train  crew  fully  aware'  of  the  presence  of  boys,  as  the  testi- 
mony shows.  Will  categorical  denials  make  thai  a  matter  of 
law  which  would  otherwise  be  a  question  of  fact?  (See  Lands- 
num  V.  Thompson,  9  Mont.  182,  22  Pac.  1148 ;  Mattock  v.  Ooiigh- ' 
now,  11  Mont.  265,  28  Pac.  301 ;  Biankman  v.  Vallejo,  15  Cal. 
639.)  Can  uncontroverted,  direct  and  positive  statements  be 
outweighed  by  a  barrage  of  denials,  and  justify  the  action  of  the 
court  in  granting  a  peremptory  command  to  the  jury  to  find  a 
verdict  for  defendant!  The  result  is  an  argument  against  it. 
The  supreme  court  of  Alabama,  in  Shelton's  Case,  136  Ala. 
191,  34  South.  194,  through  Chief  Justice  McCleUan,  said:  ''The 
important  question  yet  remains:  Did  the  engineer  or  fireman 
actually  see  him  [deceased]  in  this  perilous  position?  Or,  rather, 
does  the  evidence  we  have  detailed  afford  the  basis  for  an  infer- 
ence by  the  jury  that  one  or  both  of  them  did  in  fact  see  him 
in  such  position?  Both  of  them  testified  that  they  did  not  see 
him  or  anybody  on  the  track  at  that  time  and  place.  But  might 
not  the  jury  find  to  the  contrary  notwithstanding?  We  think  so. 
The  jury  were  not  bound  to  believe  or  disbelieve  the  testimony 
of  these  witnesses  in  its  entirety.  They  could  believe  that  they 
were  looking  ahead  at  the  time,  and  that  they  could  have  seen 
a  man  on  the  track  and  disbelieve  their  statements  that  they  did 
not  see  anyone  on  the  track.  And  the  conclusion  on  the  eviden- 
tial  tendencies  under  consideration  would  be  drawn  thus :  Shel- 
ton  was  in  a  position  of  manifest  peril  on  the  track  in  front  of 
the  engine.  He  was  in  view  of  the  engine.  They  were  looking 
along  the  track  where  he  was.  Therefore  they  must  have  seen 
him,  and  this  though  they  testify  that  they  did  not." 
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If  the  humanitarian  doctrine,  or  the  last  clear  chance  to  avert 
injury,  first  invoked  by  an  English  court  in  1842,  compensating 
the  owner  of  a  donkey  standing  in  the  middle  of  the  road, 
shackled  and  run  into  and  injured  in  broad  daylight  by  a  reckless 
driver  is  ever  to  be  applied,  why  should  it  not  attach  with  all  its 
force  to  a  case  giving  rise  to  the  taking  of  human  life  under  the 
conditions  presented  heret 

That  the  age  of  the  boy,  the  capacity  for  understanding  and 
appreciation  of  the  position  in  which  he  then  was,  and  all  the 
surrounding  conditions  are  to  be  considered  in  a  case  like  this, 
is  not  open  to  question.  "Where  there  is  reason  to  apprehend 
that  the  track  may  not  be  clear,  as  in  the  case  of  tracks  running 
through  cities  or  other  populous  districts,  where  persons  are  in 
the  habit  of  crossing  or  walking  on  the  tracks,  the  persons  oper- 
ating the  trains  cannot  act  on  the  pr^umption  that  the  track 
is  clear,  and  so  fail  to  maintain  a  proper  lookout  without  making 
the  company  responsible  for  the  consequences.  Especially  is 
this  true,  according  to  some  authorities,  where  the  trespassers 
are  children,  or  where  there  is  such  a  custom  established  on  the 
part  of  the  public  of  going  up  th^  tracks  as  to  amount  to  a 
license.  In  such  cases  a  failure  to  see  is  not  alone  sufficient,  but 
there  must  be  a  failure  to  see  after  the  exercise  of  ordinary  care. " 
(23  Am.  &  Eng.  Ency.  of  Law,  754.)  See,  also,  8  Thompson  on 
Negligence  (White's  Supplement),  section  1726,  and  cases  cited. 
In  section  1725  Mr.  Thompson  says:  **And  for  the  purpose  of 
this  rule  it  makes  no  difference  that  the  railroad  company  has 
posted  signboards  warning  people  not  to  trespass  on  the  right  of 
way."  In  populous  communities,  foot-passengers  may,  from 
long  habit  of  use  known  to  and  suffered  by  the  company,  be 
expected  at  all  times  and  in  any  number  upon  the  right  of  way. 
The  company  should  no  more  shut  its  eyes  to  such  a  probability 
than  to  the  actual  fact  of  presence  when  known. 

In  Northern  Alabama  By,  Oo.  v.  Outtery,  189  Ala.  614,  66 
South.  583,  it  is  said:  *'The  engineer  testified  that,  according 
to  orders,  he  was  looking  ahead  on  this  occasion  along  the  track 
for  a  train  that  usually  preceded  his  through  the  Jasper  railroad 
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yard.  Certainly  it  cannot  be  affirmed  as  a  matter  of  latv  that 
in  observing  this  duty  his  purpose  in  looking  ahead  confined 
or  restricted  his  vision.  If  this  engineer  was  looking  ahead,  and 
saw  intestate  in  a  position  of  peril  ahead  of  his  moving  epgine, 
and  so  far  removed  as  to  allow  opportunity,  skillfully  availed  of, 
to  avert  injury  to  him,  it  was,  according  to  repeated  deliverance? 
here,  a  question  for  the  jury  to  determine  whether  his  omission 
to  act  as  duty  required  was,  at  the  time,  characterized  by  those 
elements  of  wrongful  purpose  or  wanton  indiflference  to  which 
the  law  attributes  the  most  aggravated  wron^ — ^that  declared 
on  in  the  fifth  count  as  amended.  •  •  •  Here  there  was 
evidence  upon  which  the  jury  could  predicate  a  finding  that  the 
lookout  was  along  the  track  at  the  place  where  Guttery  was 
killed — ^a  lookout  not  qualified  by  the  then  performance  of  other 
duties  that  took  the  view  of  the  operative  away  from  this  sec- 
tion of  the  track."  (Bush's  Case,  122  Ala.  470,  26  South.  168; 
Hide's  Case,  164  Ala.  162,  51  South.  368;  Central  of  Georgia 
Ry.  Case,  178  Ala.  651,  59  South.  507.  See,  also.  North  Penn- 
sylvania Ry.  V.  Makoney,  57  Pa.  187;  Johnston  v.  Athhison, 
T.  &  S.  f .  Ry,  Co.,  56  Kan.  264,  43  Pac.  228 ;  Alabama  Great 
Southern  R.  Co.  v.  Gwst,  136  Ala.  348,  34  South.  968;  Lake 
Shore  &  M.  8.  Ry.  Co.  v.  Bodemer,  139  111.  605,  32  Am.  St.  Repi. 
218,  29  N.  E.  692.)  In  the  case  last  cited.  Chief  Justice 
Magruder,  of  the  supreme  court  of  Illinois,  use^  this  language: 
"If  the  boy  was  125  feet  from  the  engine  when  he  stepped  upon 
the  track,  did  the  engineer' see  himt  It  was  for  the  jury  to 
answer  this  question.  The  company  did  not  produce  the  en- 
gineer to  say  that  he  did  not  see  the  deceased,  nor  did  it  introduce 
any  evidence  upon  that  subject.  It  is  not  necessary  to  show  by 
affirmative  testimony  that  the  engineer's  look  was  directed 
toward  the  boy.  It  is  sufficient  if  it  appear  from  all  the  cir- 
cumstances that  he  might  have  seen  him  by  the  exercise  of  rea- 
sonable diligence  and  ordinary  prudence.  Why  did  he  not  see 
him  f  The  track  was  straight  and  clear  and  unobstructed  for  a 
long  distance*    Others  saw  him." 
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In  Battishill  v.  Humphreys,  64  Mich.,  on  page  521  [38  N.  W. 
586],  the  court  remarks:  **What  others  saw  in  looking  along 
the  track,  th^se  employees  could  have  seen ;  and  that  they  did  not 
observe  the  child  under  the  circumstances  shows  them  guilty  of 
reckless  negligence."  The  doctrine  has  been  recognized  by  this 
court  on  several  occasions.  {Dahmer  v.  NortJiem  Pac.  By.  Co., 
48  Mont.,  on  page  163,  136  F^e.  1059,  142  Pac.  209 ;  Doichinoff 
V.  Chicago  etc.  Ry.  Co.,  51  Mont.  582, 154  Pac.  924.) 

A  child  is  responsible  for  the  degree  of  care,  and  that  only, 
which  could  reasonably  be  expected  of  him,  considering  his  age, 
capacity,  and  experience.  The  weight  of  authority  is  to  the 
effect  that  it  is  a  question  for  the  jury  to  determine  the  respon- 
sibility or  irresponsibility  of  a  child.  (Shearman  &  Redfield 
on  Negligence,  6th  ed.,  sec.  73a.  See,  also,  Ewggett  v.  Erb,  182 
Mich.  524,  Ann.  Cas.  1916B,  352,  148  N.  W.  805;  Elliott  on 
Railroads,  sec.  1253.) 

''Upon  the  question  whether  the  engineer,  after  discovering 
the  b6y's  peril,  exercised  ordinary  care  to  avoid  striking  him, 
the  evidence  is  conflicting,  and  with  the  jury's  determination  we 
cannot  interfere.  The  question  had  to  be  determined  by  a  con- 
sideration of  the  personnel  of  the  witnesses,  their  apparent  in- 
terest in  the  controversy,  their  qualifications  to  give  expert  or 
opinion  evidence,  and  other  matters,  all  properly  cognizable 
under  the  generic  term  'credibility.'  '*  (Melzner  v.  Northern 
Pac.  Ry.  Co.,  46  Mont.  162,  127  Pac.  151.) 

"The  responsibility  of  railroads  for  injuries  to  persons  by 
trains,  can  very  seldom,  if  ever,  be  determined  on  pure  questions 
of  law.  Negligence  depends  too  much  on  the  circumstances  of 
the  transaction  complained  of,  to  be  capable  of  any  absolute 
definition  by  special  facts.  In  order  to  create  liability,  some- 
thing must  have  been  brought  about  which  would  not  probably 
have  happened  if  the  party  complained  of  had  not  failed  to  use 
the  care  and  precaution  which  it  was  wrong  not  to  use  under 
the  circumstances.  But  in  considering  this  all  the  circumstances 
must  be  regarded.  They  cannot  be  taken  up  one  by  one,  and 
the  act  be  pronounced  right  or  wrong  in  view  of  any  one  of 
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them  isolated  from  the  rest.*'     (Marcoti  v.  Marquette,  E.  &  0. 
B.  Co,^  47  Mich.  1,  5,  10  N.  W.  53,  54.) 

The  statement  of  the  engineer  that  Fred  Lautwe  passed  west 
of  the  tender  and  disappeared  north  is  in  direct  conflict  with  the 
testimony  of  hoth  Mrs.  Mclntyre  and  Mrs.  Lee,  and  this,  in  the 
view  I  take  of  the  testimony,  presented  a  clear  case  of  fact  for 
determination  by  the  jury. 


KELLEY,  Ebspondbnt,  v.  JOHN  R.  DAILY  CO.,  Appellant. 

(No.  3,973.) 
(Sabmitted  March  24,  1919.    Decided  May  10,  1919.) 

[181  P&c.  326.] 

Food — Pure  Food  and  Dnig  Act — Personal  Injuries — Complaint 
— Liability  of  Seller — Contributory  Negligence — Physicians 
and  Surgeons — Expert  Testimony — HypotJietical  Questions — 
Excessive   Verdicts — Judicial  Notice — Pleading — Surplusage, 

7 
Fore  Pood  and    Drug    Act — ^Personal    Injuries — Bight  of  Action  in  Con- 
vamer. 

1.  The  duty  imposed  by  the  Pure  Food  Act — a  general  police  regula- 
tion— (Chap.  130,  Laws  1911)  upon  the  seller  of  articles  of  food  is 
one  which  extends  to  the  public  considered  as  a  composite  of  individ- 
uals, and  if  a  consumer  sustains  some  special  injury  by  reason  of 
defendant's  yiolation  of  the  Act,  he  has  a  right  of  action  against  the 
latter. 

Personal  Injuries — Basis  of  Action. 

2.  The  duty  a  breach  of  which  is  made  the  gist  of  a  personal  injury 
action  must  be  one  which  defendant  owed  to  the  plaintiff. 

Pure   Food   and   Drug   Act — Personal   Injuries — Complaint — ^Duty   of   De- 
fendant. 

3.  A  complaint  alleging  that,  at  the  time  of  the  sale  of  impure  food 
by  defendant  to  plaintiff,  defendant  was  engaged  in  selling  at  retail,  to 
the  public  generally,  meat  and  meat  products  for  human  consumption, 
was  sufficient  to  bring  the  case  within  the  statute,  and  disclose  the 

The  question  of  liability  of  vendor  in  case  of  tort  for  sale  of  un- 
wholesome food  to  consumer  is  discussed  in  a  note  in  21  I«.  B.  A.  140. 

On  the  question  of  liability  of  packer  or  vender  of  food  products  to 
persons  not  in  privity  of  contract  for  injuries  from  defects  in  articles 
sold,  see  notes  on  the  different  phases  of  the  question  in  19  L.  B.  A. 
(n.  8.)  923;  48  L  B.  A.  (n.  8.)  213;  L.  B.  A.  1916B,  880. 
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duty  defendtknt  owed  to  the  public,  including  plaintiff,  to  see  that  its 
food  products  offered  for  sale  were  not  adulterated  within  the  meaning 
of  such  statute. 

Same--Oomplaint — Breach  of  Duty. 

4.  A  charge  in  the  complaint  above  that  defendant  sold  and  deliv- 
ered to  plaintiff's  husband,  for  immediate  use  in  his  family,  including 
plaintiff,  adulterated  meat  containing  "diseased,  infected,  putrid,  de- 
composed, poisonous  acid  and  animal  matter,"  suf&ciently  charged  de- 
fendant with  a  violation  of  the  Pure  Food  Act,  and  with  a  breach  of 
duty  constituting  legal  negligence. 

Same — Seller  an  Insurer — Guilty  Knowledge  Immaterial. 

5.  By  Chapter  180,  Laws  of  IDll,  the  seller  of  food  product's  is  made 
insurer  of  their  purity,  and  guilty  knowledge  on  his  part  is  not  an 
ingredient  of  the  offense  prohibited;  the  obligation  is  personal,  and 
cannot  be  avoided  by  showing  that  the  impure  food  was  purchased  from 
a  foreign  concern  and  bore  the  stamp  of  approval  by  the  government 
inspectors. 

Same — Liability  of  Seller — ^Negligence  or  Warranty  Immaterial. 

6.  Liability  under  the  Pure  Food  Act  arises  from  a  violation  of  the 
statute,  and  it  is  immaterial  whether  the  foundation  of  an  action  based 
upon  such  violation  is  laid  in  negligence  or  warranty. 

[As  to  recovery  of  consequential  damages  for  breach  of  implied 
warranty  on  sale  of  food,  see  notes  in  Ann.  Cas.  1913^B,  1114;  Ann. 
Caa.  1915C,  143;] 

Same — Complaint — Besulting  Damage. 

7.  The  allegation  in  the  complaint  that  as  the  direct  and  proximate 
result  of  the  sale  of  certain  impure  food  sold  to  plaintiff  by  defend- 
ant, and  her  partaking  of  it,  she  was  made  violently  ill,  to  her  great 
damage,  etc^  sufficienny  disclosed  the  resulting  damage. 

Same— Complaint — Surplusage. 

8.  Where  the  facts  stated  in  a  complaint  for  damages  caused  by  a 
violation  of  the  pure  food  law,  disclose  such  violation  and  the  resulting 
damage,  it  is  sufficient,  and  the  insertion  of  ^  unnecessary  allegations 
did  not  render  it  insufficient. 

Same — Complaint — Pleading  of  Statutes — Judicial  Notice. 

9.  Courts  take  jiidiciiu  notice  of  the  general  and  public  domestic  stat- 
utes; hence  plaintiff  was  not  required  to  specially  plead  the  Pure 
Food  Act  in  order  to  recover  damages  for  injuries  arising  from  a  vio- 
lation of  it. 

Same — Complaint — Guilty  Knowledge  of  Seller— Surplusage. 

10.  Under  the  rule  set  forth  in  paragraph  5  above,  an  allegation  in 
the  complaint  that  the  defendant  knew,  or  in  the  exercise  of  reason- 
able care  should  have  known,  of  the  impure  condition  of  the  food  at 
the  time  of  its  sale  to  plaintiff,  was  surplusage. 

Same — Impurity  of  Food — Chemical  Analysis  Unnecessary. 

11.  While  there  must  be  substantial  evidence  proving,  or  tending  to 
prove,  the  causal  connection  between  defendant's  negligence  in  selling, 
and  plaintiff's  injury  from  eating  adulterated  food,  the  rule  does  not 
require  that  a  chemical  analysis  of  it  be  made  in  order  to  establish 
its  impurity  or  unwholesomeness.  * 

Same — Contributory  Negligence — ^Defense  Available  to  Defendant. 

12.  Notwithstanding  the  stat^utory  liability  of  the  defendant  under  the 
Pure  Food  Act,  the  defense  of  plaintiff's  contributory  negligence  in 
eating  it  was  available  to  it. 
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fiMne— Contributory  Negligence — Presumptions. 

13.  Oontl'ibutoTy  negligence  will  not  be  presumed,  but  must  appear 
from  the  evidence  of  ei&er  plaintiff  or  defendant. 

Same — Contributory  Negligence — Instructions — Proper  Befusal. , 

14.  An  offered  instruction  which  predicated  contributory  negligence 
on  plaintiff's  opportunity  and  failure  to  examine  the  impure  meat 
bought  from  defendant,  but  ignored  circumstanees  surrounding  its 
purchase,  the  assurance  of  defendant  that  the  food  was  pure,  etc,  was 
properly  refused. 

Same — Damages — Instructions — Harmless  Error. 

15.  Where  the  jury  had  been  advised  that  every  element  essential  to 
a  reeovery  must  be  established  by  &  preponderance  of  the  evidence, 
error  in  an  instruction  that  if  they  found  the  issues  in  favor  of  plain- 
tiff, they  might  award  damages  in  such  amount  as  "they  believed" 
would  compensate  her,  etc,  was  nonprejudicial 

Same — ^Physicians  and  Surgeons — Expert  Testimony. 

16.  It  was  proper  for  plaintiff's  family  physician  to  give  his  opinion 
or  diagnosis  of  her  illness,  based  upon  his  examination  and  the  history 
of  the  case  as  disclosed  by  plaintiff. 

Same. 

17.  With  his  patient's  consent,  a  physician  may  testify  to  statements 
made  to  him  by  the  former,  and  upon  which,  in  part,  he  bases  his 
diagnosis  and  treatment. 

Same — Physicians  and  Surgeons — ^Hypothetical  Questions. 

18.  A  physician  to  whom  a  hypothetical  question  had  been  propounded 
in  which  was  recited  the  history  of  plaintiff's  condition  before  she 
ate  impure  food,  and  that  of  her  subsequent  illness,  was  properly  per- 
mitted to  give  his  opinion  as  to  the  cause  of  the  illness,  as  against  the 
objections  that  the  question  called  for  a  statement  of  an  ultimate 
fact  determinable  by  the  jury,  that  part  only  of  the  evidence  had  been 
incorporated  in  it,  and  that  the  opinion  had  no  evidentiary  value. 

Same — Attorneys — Misconduct — Error  Bendered  Harmless. 

19.  Held,  that  if  it  was  misconduct  on  the  part  of  plaintiff's  counsel  to 
ask  questions  intended  to  solicit  the  information  that  defendant  had 
previously  been  prosecuted  for  a  violation  of  the  Pure  Food  Act,  any 
prejudicial  effect  was  removed  by  the  court's  admonition  to  disregard 
the  fact  that  the  questions  had  been  asked. 

Same — ^New  Trial— ^Excessive  Verdicts — ^Rule, 

20.  A  new  trial  may  be  granted  on  the  ground  of  excessive  damages 
in  a  personal  injury  action,  only  when  it  appears  that  the  amount 
awarded  is  so  grossly  out  of  all  proportion  to  the  injury  sustained 
as  to  shock  the  conscience  and  indicate  that  the  verdict  was  prompted 
by  the  passion  or  prejudice  of  the  jury. 

Same — ^What  not  Excessive  Verdict. 

21.  Eeld,  that  Vhile  a  verdict  for  $10,000  damages  for  injuries  suf- 
fered by  plaintiff,  a  woman  thirty-seven  years  of  age,  from  eating 
impure  meat,  was  very  large,  it  was  not  so  excessive  as  to  warrant  the 
granting  of  a  new  trial  under  the  rule  above. 

Appeal  from  District  Court,  Missoula  County;  B.  Lee  McCuJr 
lochj  Judge. 

Be  Mont.^--6 
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Action  by  Lillie  M.  Kelley  against  the  John  R.  Daily  Com- 
pany. From  a  judgment  for  plaintiff  and  an  order  denying  ita 
motion  for  a  new  trial,  defendant  appeals.    Judgment  aflSrmed. 

Messrs.  Murphy  &  Wkiilock  and  Mr.  Elmer  E.  HersKey,  for 
Appellant,  submitted  a  brief;  Mr.  A.  N.  WJiitlock  and  Mr. 
Hershey  argued  the  cause  orally. 

A  careful  examination  of  the  authorities  will  disclose  that  in 
the  so-called  food  cases  there  are  three  theories  of  liability ;  first, 
the  theory  of  implied  warranty,  which  in  substance  is  that  any 
seller  of  fobd  products  for  immediate  consumption  impliedly 
warrants  to  any  possible  consumer,  whether  he  be  the  vendee  or 
not,  that  the  food  is  wholesome  and  suitable  to  eat ;  second,  the 
theory  of  negligence  making  the  vender  liable  for  any  negli- 
gence in  handling  or  selling  such  foods,  which  negligent  acts  are 
liable  to  result  in  injury  to  a  person  consuming  the  food;  and, 
third,  the  theory  which  may,  for  convenience,  be  referred  to  as 
the  deceit  theory,  and  which  imposes  liability  upon  the  vender, 
who  sells  a  food  product  which  is  unwholesome,  though  it  may 
not  have  become  so  by  reason  of  his  act  or  neglect,  who  knows  at 
the  time  of  the  sale  of  such  unwholesome  condition  and  fails  to 
disclose  the  same  to  the  purchaser  and  as  a  result  the  purchaser 
or  some  third  party  eats  the  unwholesome  food  and  is  injured. 
A  typical  case  representing  the  first  theory  is  that  of  Mazetti  ▼. 
Armour  &  Co.,  75  Wash.  622,  Ann.  Cas.  1915C,  140,  48  L.  R.  A. 
(n.  8.)  213,  135  Pac.  633.  The  liability  of  a  seller  on  this  theory 
to  a  third  person  other  than  the  vendee  has  been  questioned  in 
a  great  many  cases,  upon  the  ground  that  there  being  no  privity 
of  contract  between  the  third  person  and  the  vender,  such  third 
person  cannot  recover  on  a  warranty  not  made  to  him.  A  very 
strong  recent  case  supporting  this  contention  is  that  of  Gearing 
V.  Berkson,  223  Mass.  257,  L.  R.  A.  1916D,  1006,  111  N.  E.  785, 
where  recovery  is  absolutely  denied  to  a  third  person  on  the 
implied  warranty  theory,  the  court  there  concluding  that  to 
warrant  such  recovery,  negligence  must  be  shown,  and  in  that 
case  there  was  not  sufficient  showing  of  negligence.    This  same 
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condnsion  is  reached  in  the  following  cases:  Nelson  v.  Armour 
Packing  Co.,  76  Ark.  352,  353,  6  Ann.  Cas.  237,  90  S.  W.  288 ; 
Crigger  v.  Coca  Cola  Bottling  Co,,  132  Tenn.  545,  Ann.  Cas. 
1917B,  572,  L.  R.  A.  1916B,  877,  179  S.  W.  155. 

A  typical  case  illustrating  the  negligence  theory  is  Crigger 
V.  Coca  Cola  Bottling  Co.,  132  Tenn.  545,  Ann.  Cas.  1917B,  672, 
L.  R  A.  1916B,  877,  179  S.  W.  155,  holding  that  to  impose  lia- 
bility there  must  be  a  showing  of  some  negligent  act  on  the  part 
of  the  defendant  in  the  manufacture,  handling  or  sale  of  the 
foodstuff  in  question.  To  the  same  effect,  see  Ydleri  ▼.  Pullman 
Co.,  218  Fed.  519,  and  Gearing  v.  Berkson,  supra. 

The  third  theory  is  well  exemplified  in  the  case  of  Berger  v. 
Standard  Oa  Co.,  126  Ky.  156, 11  L.  R.  A.  (n.  s.)  238, 103  S.  W. 
245.  The  essential  element  under  this  theory  is  that  the  vender 
knew  of  the  unwholesome  condition  of  the  food  at  the  time  the 
sale  was  made.  The  same  principle  is  illustrated  in  the  follow- 
ing cases:  Heindirk  v.  LovdsvUle  Elevator  Co.,  122  Ky.  675,  5 
li.  R.  A.  (n.  s.)  1103,  92  S.  W.  608 ;  Valeri  v.  Pullman  Co.,  218 
Fed.  519;  French  v.  Vining,  102  Mass.  132,  3  Am.  Rep.  440. 

Our  conclusion  is  that,  under  neither  of  the  three  theories 
suggested  above,  is  the  complaint  sufScient.  We  believe  it  wa<f 
intended  to  be  framed  under  the  second  theory.  The  pleader 
wholly  failed  to  set  out  or  prove  any  act  of  negligence. 

The  plaintiff's  own  case  established  contributory  negligence 
on  the  part  of  the  plaintiff.  The  rule  is  established  that  such  a 
showing  may  be  taken  advantage  of  by  the  defendant,  regard- 
less of  the  allegations  of  the  answer.  {Nelson  v.  Bosto7i  etc. 
Min.  Co.,  35  Mont.  283,  88  Pac.  785 ;  Harrington  v.  Butte,  A.  cfe 
P.  By.  Co.,  37  Mont.  169,  16  L.  R.  A.  (n.  s.)  395,  95  Pac.  8.) 

"Expert  testimony  is  inadmissible  to  prove  ultimate  facts 
which  the  jury  itself  must  determine."  (Healer  v.  Inkmun,  94 
Kan.  594,  146  Pac.  1172 ;  Keefe  v.  Armour  &  Co.,  258  111.  28, 
Ann.  Cas.  1914B,  188,  101  N.  B.  252;  Arnold  v.  California 
Standard  P.  C.  Co.,  161  Cal.  622,  119  Pac.  913,  914;  Eaton  v. 
Southern  Pac.  Co.,  22  Cal.  App.  461,  134  Pac.  801;  Boot  v. 
Cudahy  Packing  Vo.,  88  Kan.  413,  129  Pac.  147,  150  j  Dom  v. 
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Clarke-Woodward  Drug  Co.,  65  Or.  516,  133  Pac.  351,  353 ;  Mc- 
Kay V.  Seattle  Electric  Co.,  76  Wash.  257,  136  Pac.  134,  135.) 

*  

Mr.  Harry  H.  Parsons,  Mr.  Ed.  Horsky,  and  Mr.  John  O. 

Brown,  for  Respondent,  submitted  a*  brief;  Messrs.  Parsons  and 

Horsky  ar^ed  the  cause  orally. 

PlaintiflP  could  recover  irrespective  of  contract.  (Ketterer 
V.  Armour  &  Co.,  200  Fed.  322 ;  Mazetti  v.  Armour  <&  Co.,  75 
Wash.  622,  Ann.  Cas.  1915C,  140,  48  L.  R.  A.  (n.  s.)  213,  135 
Pac.  633,  636 ;  Catani  v.  Swift  &  Co.,  251  Pa.  52,  L.  R.  A.  1917B, 
1272,  95  Atl.  931,  932;  CocorCola  Co.  v.  J.  0.  Butler  <&  Sons,  229 
Fed.  224.) 

Sales  of  food  products  affecting  the  safety  of  the  general  pub- 
lic, as  they  do,  have  been  under  particular  rules  since  an  early 
.time.  In  Year  Book  9  Henry  VI,  53,  there  is  found  an  early 
case  laying  down  the  doctrine  of  implied  warranty  as  to  fitness 
for  human  consumption.  This  doctrine  has  become  fixed  in  our 
law.  {Farrell  v.  Manhattan  Market  Co.,  198  Mass.  271.  126 
Am.  St.  Rep.  436,  15  Ann.  Cas,  1076,  15  L.  R.  A.  (n.  s.)  884, 
84  N.  E.  481.)  Implied  warranty  is  particularly  applicable 
where  the  seller  knows  the  article  is  for  human  consumption 
and  that  reliance  is  placed  in  the  knowledge  and  skill  of  the 
seller  as  to  wholesomeness.  (11  R.  C.  L.,  sec.  26 ;  FarreU  v.  Man^ 
hattan  Market  'Co.,  sv/pra.)  Implied  warranty  became  so  recog- 
nized in  the  law  as  to  be  extended  to  animal  foodstuffs  and  to 
dangerous  articles,  as  drugs,  guns,  etc.  Then  warranty  to  imme- 
diate purchaser  became  fixed  by  statute.  (Rev.  Codes,  sec. 
5115;  Kerr's  Ency.  (Cal.)  Codes,  sec.  1775.)  Now  the  law  has 
gone  a  step  further,  and,  for  the  protection  of  the  general  pub- 
lic, of  which  plaintiff  is  one,  positively  prohibited  the  sale  of 
foodstuffs  for  human  consumption  which  are  from  any  cause 
unfit  for  that  purpose.  (Rev.  Codes,  sees.  8490,  8491,  8493, 
8495,  8496;  Laws  1911,  358.)  This  court  has  repeatedly  held 
that  a  violation  of  a  penal  statute  is  negligence  per  se.  (Oster- 
holm  V.  Boston  etc.  Min.  Co.,  40  Mont.  508,  107  Pac.  499 ;  Neary 
V.  Nortliem  Pac.  B.  Co.,  41  Mont.  480, 110  Pac?  226.)     *' There  is 
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a  liability  ib  sncli  cases  irrespective  of  any  privity  of  contract 
in  the  sense  of  immediate  contract  between  the  parties.'* 
{Mazetti  v.  Armovr  &  Co.,  supra;  Tomlinson  v.  Armour  d;  Co., 
75  N.  J.  L.  748, 19  L.  R.  A.  (n.  s.)  923,  70  Atl.  314.) 

The  complaint  states  a  cause  of  action  npon  either  the  negli- 
gence or  the  implied  warranty  theory  {Greenwood  Cafe  v. 
Loinnggood,  197v  Ala.  34,  72  South.  354 ;  Flessher  v.  Carstens 
Packing  Co.,  93  Wash.  48,  160  Pac.  14,  16 ;  Meskbesher  v.  Chan.- 
neUene  OH  etc.  Co.,  107  Minn.  104,  131  Am.  St.  Rep.  441,  119 
N.  W.  428) ;  or  upon  the  theory  of  implied  warranty.  {Roswel 
V.  Vaughn,  Cro.  Jac.  196 ;  Parks  v.  C.  C.  Yost  Pie  Co.,  93  Kan. 
334,  D.  R.  A.  1915C,  179,  144  Pac.  202 ;  Crigger  v.  Coca-Cola 
Bottling  Co.,  132  Tenn.  545,  Ann.  Cas.  1917B,  572,  L.  R.  A. 
1916B,  877,  179  S.  W.  155;  Boyd  v.  Coca-Cola  B.  Works,  132 
Tenn.  23,  177  S.  W.  80 ;  Jackson  CocorCola  etc.  Co.  v.  Chapman, 
106  Miss.  864,  64  South.  791.) 

The  duty  which  any  person  owes  in  the  handling  of  a  danger- 
ous object  is,  care  in  proportion  to  the  danger.  As  applied  to 
injuries  to  persons  from  articles  sold  for  human  consumption, 
this  was  early  recognized  in  the  sale  of  drugs.  {Broiun  v.  Mar- 
shaU,  47  Mich.  576,  41  Am.  Rep.  728,  11  N.  W.  392 ;  Thom4i3  v. 
Winchester,  6  N.  T.  397,  57  Am.  Dec.  455.)  These  two  decisions 
have  formed  the  basis  for  multitudinous  cases  since  decided, 
with  reference  to  drugs.  It  is  but  a  step  to  extend  this  rule  to 
those  upon  whom  the  law  puts  a  similar  high  degree  of  care,  to 
wit,  dealers  in  food  products  for  human  consumption.  When, 
therefore,  a  complaint  sets  forth  that  the  man  is  a  dealer  in  food 
products  and  that  a  purchase  was  made  from  him  of  such 
character  that  he  knew  by  purchase  and  by  his  previous  deal- 
ings with  the  purchaser  that  it  was  for  immediate  home  con- 
Bomption,  and  that  the  food  so  purchased  waid  adulterated  and 
contained  poisonous,  etc.,  matter,  we  think  that  a  cause  of 
action  is  clearly  stated,  and  that  a  right  of  redelivery  exists. 

An  expert  may  answer  the  question,  even  though  it  was  one  of 
the  questions  which  the  jury  were  to  determine.  {Western 
Coal  &  Min.  Co.  v.  Berlerich,  94  Fed.  329,  36  C.  C.  A.  364; 
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Valy  V.  CUy  of  MUwaukee,  103  Wis.  588,  79  N.  W.  752;  Little- 
John  V.  Shaw,  159  N.  Y.  188,  53  N.  E.  »10;  17  Cyc.  234.) 

In  such  cases  as  these  a  caiu^e  of  action  exists,  and,  involving 
the  safety  of  the  general  public  as  they  do,  the  courts  generally 
are  jealous  to  preserve  the  cause  of  action  and  not  allow  any 
excuse  in  the  law  for  failure  to  furnish  good  food.  They  have 
gone  so  far  as  to  expressly  hold  that  the  government's  stamp  of 
^approval  is  no  defense.  {Binaldi  v.  Mohican  Co,,  171  App.  Div. 
814, 157  N.  y.  Supp.  561 ;  Catani  v.  Swift  Co.,  supra.)  And  cer- 
tainly it  should  not  be  in  cases  like  this,  where  the  food  is  exposed 
to  dust,  flies  and  filth  ^ter  the  government's  stamp  is  put  on  it. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Hugh  Kelley,  the  husband  of  plaintiff,  purchased  from  the  de- 
fendant six  cooked  and  spiced  pigs'  feet  for  food  for  his  family, 
consisting  of  himself,  his  wife  and  two  sons.  On  the  day  follow- 
ing the  members  of  the  family  ate  of  the  meat,  and  immediately 
thereafter  the  husband,  the  wife  and  one  son  became  ill.  Plain- 
tiff brought  this  action  to  recover  damages,  and  prevailed  in  the 
lower  court.  Defendant  appealed  from  the  judgment'and  from 
an  order  denying  its  motion  for  a  new  trial. 

Counsel  for  appellant  discuss  at  great  length,  and  with  much 
[1]  learning,  the  several  theories  under  which  recovery  may 
be  permitted  in  an  action  for  damages  arising  from  the  sale  of 
impure  food.  It  is  the  contention  that  this  complaint  does  not 
state  facts  sufficient  to  make  out  a  cause  of  action  under  any 
theory  recognized  by  the  law.  If  we  had  no  governing  statute 
in  this  state,  the  question  of  the  sufficiency  of  the  complaint 
might  present  an  interesting  subject  of  inquiry;  but,  in  our  judg- 
ment, much  of  the  argument  of  appellant's  counsel  is  beside  the 
mark. 

Chapter  130,  Laws  of  1911  (the  Pure  Pood  and  Drug  Act), 
makes  it  unlawful  for  any  person,  firm  or  corporation  to  sell,  or 
offer  for  sale,  any  article  of  food  which  is  adulterated.  The 
term  ''food"  is  defined  to  include  ''all  articles  used  as  food, 
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drinky  confectionery  or  condiment  by  man  or  animals."  (Sec- 
tion 1.)  An  article  of  food  is  deemed  to  be  adulterated  **if  it 
contains  any  proportion  of  a  filthy,  diseased,  decomposed,  putrid 
or  rotten  animal  or  vegetable  substance, '^  or  ''if  it  contains  any 
added  poisonous  or  other  added  deleterious  ingredient."  (Sec- 
tion 2.) 

*' Actionable  negligence  arises  only  from  a  breach  of  legal 
duty,  and,  to  state  a  cause  of  action  for  damages  resulting  from 
negligence,  it  is  necessary  that  the  complaint  disclose  the  duty, 
the  breach,  and  the  resulting  damages."  (Fiisselman  v.  Yel- 
lowstone VaUey  L.  &  L  Ca.,  53  Mont.  254,  Ann.  Cas.  1918B,  420, 
[2]  163  Pac.  473.)  It  is  elementary  that  the  duty,  the  breach 
of  which  is  made  the  gist  of  the  action,  must  be  a  duty  which  the 
defendant  owes  to  the  plaintiff. 

In  Conway  v.  Monidah  Trust,  47  Mont.  269,  L.  R.  A.  1915B, 
500,  132  Pac.  26,  we  reviewed  at  length  the  authorities  which 
have  considered  statutes  of  the  same  general  character,  and  the 
discussion  need  not  be  repeated  here.  It  is  sufiScient  for  the  pur- 
pose of  this  case  to  say  that  the  Pure  Food  and  Drug  Act  is  a 
general  police  regulation,  which  recognizes  the  fact  that  the  sale 
of  adulterated  foodstuff  is  a  constant  menace  to  the  health  of 
the  consuming  public,  and  the  duty  enjoined  by  it  upon  the  sellei 
is  such  that  a  violation  of  it  caji  affect  the  public  health  only 
through  the  individuals  who  are  injuriously  affected  by  par- 
taking of  such  food.  The  duty  imposed  upon  the  vender  is  one 
which  extends  to  the  public  considered  as  a  composite  of  indi- 
viduals, and,  if  the  plaintiff  sustained  some  special  injury  by 
reason  of  defendant's  violation  of  the  statute,  her  right  to  re- 
cover cannot  be  questioned. 

It  is  alleged  in  the  complaint  that  at  the  time  of  the  sale  the 
[3]  defendant  was  engaged  in  business  in  Missoula  County, 
selling  at  retail,  to  the  public  generally,  meat  and  meat  products 
for  human  consumption.  These  facts  are  sufficient  to  bring  the 
case  within  the  statute  and  to  disclose  the  duty  which  the  de- 
fendant owed  to  the  public,  including  the  plaintiff,  to  see  to  it 
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that  the  food  products  offered  for  sale  were  not  adulterated, 
within  the  meaning  of  that  term  as  employed  in  the  statute. 

It  is  further  alleged  that  the  defendant  sold  and  delivered  to 
[4]  Hugh  iKelley,  for  the  immediate  use  of  his  family,  includ- 
ing plaintiff,  six  cooked  and  spiced  pigs'  feet,  which  were 
adulterated,  in  that  they  **  contained  in  and  on  them  diseased, 
inf  ected,T)utrid,  decomposed  and  poisonous  acid  and  animal  mat- 
ter." By  this  allegation  the  defendant  is  charged  with  a  viola- 
tion of  the  statute  and  a  breach  of  duty,  and  such  violation  is  of 
itself  legal  negligence.  The  subject  is  not  a  new  one.  It  haa 
been  before  this  court  on  many  occasions. 

By  an  Act  approved  September  13,  1887  (Extra  Session  15th 
Territorial  Legislature,  p.  68),  the  amount  of  high  explosives 
which  anyone  was  permitted  to  store  in  a  city,  town  or  village 
was  limited*  to  fifty  pounds.  The  violation  of  that  statute  re- 
sulted in  the  death  of  several  members  of  the  fire  department  of 
Butte.  It  was  held  that  the  corporation  guilty  of  the  violation 
was  subject  to  punishment  as  for  a  misdemeanor,  and  was  like- 
wise liable  for  damages  in  a  civil  action  at  the  suit  of  the  per- 
sonal representative  of  one  of  the  deceased  firemen.  (Cameron 
V.  Kenyon-ConneU  Com.  Co,,  22  Mont.  312,  74  Am.  St.  Eep.  602, 
44  L.  R.  A.  508,  56  Pac.  358.) 

Section  8536,  Revised  Codes,  requires  the  use  of  safety  cages 
in  certain  mining  operations,  and  it  was  held  that  the  violation 
of  the  statute  gives  rise  to  an  action  for  damages  to  an  employee 
injured  by  the  failure  of  the  employer  to  observe  the  law.  (Mon- 
son  V.  La  France  C.  Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549,  101 
Pac.  243.) 

Section  4289  requires  a  railway  company,  iq  the  operation  of 
trains,  to  give  certain  designated  signals  on  approaching  cross- 
ings, and  this  court  held  that  the  failure  of  a  railway  company 
to  observe  the  law  constitutes  negligence.  (Hunter  v.  Montana 
C.  By.  Co.,  22  Mont.  525,  57  Pac.  140;  Sprague^Y.  Northern  Pac. 
Ry.  Co.,  40  Mont.  481,  107  Pac.  412;  De  Atley  v.  Northern  Pac. 
By.  Co.,  42  Mont.  224, 112  Pac.  76.)  , 
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By  section  8535,  Eevised  Codes,  the  owner  of  a  mining  shaft 
within  the  limits  of  a  city,  town  or  village,  or  within  one  mile  of 
such  limits,  is  required  to  protect  the  same  by  fence  or  covering. 
It  was  held  that  the  owner  who  disregarded  the  statute  was  lia- 
ble in  damages  to  one  injured  by  reason  thereof,  and  that  failure 
to  observe  the  law  is  negligence  per  se.  {Conway  v.  Moniddh 
Trust,  above.) 

Section  1739,  Bevised  Codes,  limits  the  period  of  labor  in  , 
underground  mines  |to  eight  hours  per  day.  Speaking  of  the 
application  of  the  rule  under  consideration  to  the  facts  of  that 
case,  this  court  said :  "It  is  the  general  rule  that,  where  a  statute 
makes  a  requirement  or  prohibits  a  thing,  for  the  benefit  of  a 
I>erson  or  class  of  persons,  one  injured  by  reason  of  a  violation 
of  it  is  entitled  to  maintain  an  action  against  him  by  whose  dis- 
obedience he  has  suffered  injury;  and  this  is  true  whether  the 
statute  is  penal  in  its  character  or  not.  [Citing  authorities.] 
A.  violation  of  the  statute  is  negligence  per  se,  or,  properly  speak- 
ing, legal  negligence.**  {Melville  v.  Butte-Balaklava  Copper 
Co.,  41  Mont.  1, 130  Pac.  441.)  These  cases  suflBciently  illustrate 
the  principle  involved.  The  statutes  considered  are  all  police 
regulations,  designed  to  protect  the  health  and  safety  of  the 
people  and  to  promote  the  general  welfare,  and,  in  principle,  are 
not  distinguishable  from  the  Pure  Food  and  Drug  Act  {Mesh- 
besher  v.  Cannnellene  Oil  <&  Mfg.  Co.,  107  Minn.  104,  131  Am. 
St.  Rep.  441,  119  N.  W.  428.) 

Prior  to  the  enactment  of  Chapter  130,  above,  there  were  in 
force  at  different  periods  of  our  history  statutes  obviously  in- 
tended to  protect  the  public  health  by  regulating  the  sale  of 
impure  food,  but  in  every  instance  the  statute  made  the  knowl- 
edge on  the  part  of  the  seller  of  the  impurity  of  the  food  sold  the 
gist  of  the  offense.  (Pen.  Code  1895,  sec.  683 ;  Rev.  Codes,  sec. 
849p.)  Those  statutes  proceeded  upon  the  theory  that  a  dealer 
who  sold  impure  food  knowing  it  to  be  impure  was  guilty  of  per- 
petrating a  fraud  upon  the  public.  (Pen.  Code  1895,  sec.  682.) 
In  the  enactment  of  the  Pure  Food  and  Drug  Act,  however,  a 
[5]    different  theory  was  adopted.    The  sale  of  adulterated  food 
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is  absolutely  prohibited.  The  seller  is  made  the  insurer  of  the 
purity  of  food  products  sold  by  him,  and  guilty  knowledge  on 
his  part  is  no  longer  an  ingredient  of  the  offense.  The  obliga- 
tion imposed  by  the  statute  is  personal,  and  cannot  be  avoided 
by  showing  that  the  impure  food  was  purchased  from  a  foreign 
concern,  and  bore  the  stamp  of  approval  of  the-  government  in- 
^spectors.  {Rinaldi  v.  Mohican  Co.,  171  App.  Div.  814,  157  N.  T. 
Supp.  561 ;  CaUni  v.  Swift  <fe  Co.,  251  Pa.  52,  L.  R.  A.  1917B, 
1272,  95  Atl.  931.)  Under  section  5115,  Revised  Codes,  the 
[6]  warranty  of  food  offered  for  sale  extended  only  to  the  im- 
mediate purchaser,  evidently  upon  the  theory  that  it  arose  out 
of  the  contractual  relations  of  the  parties.  Under  Chapter  130 
the  warranty  extends  to  the  public  generally,  and  the  liability  of 

• 

the  vender  rests  upon  the  principle  that  his  original  act  in  sell- 
ing  impure  food  was  unlawful,  and  that  he  is  responsible  for  the  ' 
natural  consequences  of  his  wrongful  act.    But,  in  any  event, 
the  liability  arises  from  a  violation  of  the  statute,  and  it  is  imma- 
terial whether  the  foundation  is  laid  in  negligence  or  warranty. 

The  plaintiff  alleges,  further,  that  as  the  direct  and  proximate 
[7]  result  of  the  sale  of  this  impure  food,  and  her  partaking 
of  it,  she  was  made  violently  ill,  to  her  great  damage.  The  com- 
plaint discloses  the  duty,  the  breach,  and  the  resulting  damage, 
and  is  therefore  sufficient  under  the  authorities  cited. 

There  is  but  one  form  of  civil  action  in  this  state  (section 
6425,  Rev.  Codes),  and  a  statement  of  the  facts  constituting  the 
cause  of  action,  with  the  other  matters  enumerated  in  section 
[8]  6532,  Revised  Codes,  is  all  that  is  required.  If  the  facts 
stated  disclose  a  violation  of  the  statute  and  the  resulting  dam- 
age, the  complaint  is  not  rendered  insufficient  because  it  contains 
other  allegations  which  might  have  been  omitted. 

It  was  not  necessary  for  plaintiff  to  refer  to  the  Pure  Food 
[9]  and  Drug  Act  in  order  to  recover  damages  for  injuries 
arising  from  a  violation  of  it.  The  courts  take  judicial  notice 
of  the  general  and  public  domestic  statutes,  and  they  need  not 
be  specially  pleaded.  (Rev.  Codes,  sec.  7888  j  36  Cyc.  1236, 
1237.) 
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Under  the  theory  adopted,  the  allegation  that  defendant  knew, 
[10]  or  in  the  exercise  o^  reaaonable  care  should  have  known, 
of  the  impure  condition  of  the  food  at  the  time  of  the  sale,  is 
surplusage,  and  the  objection  to  instruction  No.  2  was  properly 
overruled. 

Tliis  court  has  frequently  recognized  the  rule  for  which 
[11]  appellant  contends:  That  there  must  be  some  substantial 
evidence  proving,  or  tending  to  prove,  t*he  causal  connection  be- 
tween \  defendant's  negligence  and  plaintiff's  injury;  but  the 
rule  does  not  require  that  a  chemical  analysis  be  made  of  food 
in  order  to  establish  the  fact  that  it  is  impure  or  unwholesome. 
Evidence  waa  introduced  to  show  the  manner  in  which  this  meat 
was  handled  by  defendant ;  that  it  was  exposed  to  dust  and  flies ; 
that  it  was  sold  for  the  use  of  plaintiff ;  that  as  a  residt  of  eating 
it  she  was  made  violently  ill ;  and  that  her  illness  was  attributable 
to  food  poisoning.  The  jurors  likewise  had  before  them  the 
fact  that  the  meat  was  kept  by  plaintiff  twenty-four  hoc^s  before 
it  was  used  and  the  manner  in  which  it  was  kept.  Without  re- 
viewing the  testimony  at  length,  we  think  it  is  sufficient  to  war- 
rant a  finding  that  the  meat  was  adulterated  when  sold  by 
defendant,  and  that  plaintiff's  illness  resulted  proximately  from 
eating  it. 

The  complaint  states  but  a  single  cause  of  action,  vie.,  a  cause 
of  action  for  damages  arising  from  the  violation  of  a  duty  im- 
posed by  statute.  Defendant's  motion  to  compel  plaintiff  to 
elect  was  therefore  properly  overruled. 

Notwithstanding  the  statutory  liability  of  the  defendant,  the 
[12,13]  defense  of  contributory  negligence  was  available. 
{Melville  v.  BtMe-BaUMava  C.  Co.,  above.)  But  contributory 
negligence  is  not  to  be  presumed.  It  must  be  made  to  appear 
from  the  evidence,  and  it  may  appear  from  the  evidence  offered 
by  the  plaintiff.  In  Harrington  v.  Butie,  A.  dk  P.  By.  Co,,  37 
Mont.  169,  16  L.  B.  A.  (n.  s.)  395,  95  Pac.  8,'  we  announced  the 
rule  as  follows:  "Whenever  the  plaintiff's  own  case  presents 
evidence  which,  if  unexplained,  would  make  out  prima  facie 
contributory  negligence  on  his  part,  there  must  be  further  evi- 


76  Kbllby  v.  John  E.  Daily  Co.        [Mar.  T.  19 

dence  exculpating  him  or  he  cannot  recover/'  Defendant 
offered  no  evidence  of  contributory  negligence,  but,  in  reliance 
upon  the  testimony  of  plaintiff,  sought  to  have  the  question 
[14]  presented  by  an  offered  instruction.  The  court  did  not 
err  in  refusing  the  instruction,  for  either  of  two  reasons :  It  does 
not  state  the  rule  of  law  correctly,  and  in  our  opinion  the  evi- 
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dence  does  not  justify  the  submission  of  the  question.  While 
the  plaintiff  had  the  opportunity  to  examine  the  meat  before  she 
ate  it,  there  was  nothing  in  its  appearance  to  justify  her  in  dis- 
carding it  as  unfit  for  human  consumption.  She  had  the  right 
to  assume  in  the  first  instance,  that  the  law  had  been  observed 
and  that  the  meat  was  wholesome.  Furthermore,  she  had  the 
assurance  of  the  defendant,  conveyed  to  her  by  her  husband, 
that  the  bleached  condition  was  occasioned  by  overcooking  and 
that  the  meat  was  all  right.  The  offered  instruction  ignored  the 
surrounding  circumstances,  and  predicated  negligence  upon  her 
opportunity  to  examine  the  meat,  and  upon  that  alone. 

The  court,  refused  to  limit  plaintiff's  right  to  recover  to  dam- 
ages arising  from  physical  pain.  It  is  not  contended  that  mental 
suffering  is  not  a  proper  element  to  be  considered  under  appro- 
priate pleadings;  but  it  is  said  in  appellant's  brief  that  '*the 
complaint  alleges  no  suffering  other  than  physical  suffering." 
This  contention  is  without  merit.  Plaintiff  alleges  that,  as  the 
direct  and  proximate  result  of  eating  the  meat,  she  was  made 
sick,  describing  the  sickness  in  detail,  and  '* plaintiff  has  suffered 
great  and  excruciating  pains  and  mental  suffering." 

By  paragraph  11  of  the  charge  the  jurors  were  told  that,  if 
[15]  they  found  the  issues  in  favor  of  the  plaintiff,  they  might 
award  damages  in  such  amount  as  they  believed  would  compen- 
sate her,  etc.  It  is  urged  that  by  this  instruction  the  jurors 
were  left  free  to  disregard  the  evidence  and  base  the  amount  of 
recovery  upon  their  individual  views  of  the  extent  of  the  injury ; 
and  Rugefistem  v.  Otteriheimer,  78  Or.  371,  Ann.  Gas.  1917E, 
953,  152  Pac.  215,  is  cited  to  supp6rt  the  contention  that  for  the 
error  in  this  instruction  a  new  trial  should  be  ordered.  While 
the  law  imposes  upon  the  jurors  the  duty  to  consider  the  evidence 
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alone  in  estimating  the  amount  of  damages,  it  does  not  follow 
that  the  judgment  should  be  reversed  because  of  the  failure  of 
the  court  to  impress  that  fact  upon  their  attention,  and,  so  far 
as  our  investigation  discloses,  the  case  cited  stands  alone  in  the 
extreme  view  adopted.  The  authorities  generally  treat  an  in- 
struction of  this  character  as  nonprejudicial.  It  presents  a  case 
of  nondirection,  rather  than  misdirection,  of  omission  rather 
than  commission.  Every  jury,  before  it  enters  upon  its  con-, 
sideration  of  a  case,  is  solemnly  sworn  to  well  and  truly  try  the 
matter  in  issue  and  a  true  verdict  render  according  to  the  evi- 
dence. (Rev.  Codes,  sec.  6745.)  The  court  in  instruction  No.  1 
advised  the  jury  that  every  element  essential  to  a  recovery  must 
be  established  by  a  preponderance  of  the  evidence,  and,  though 
this  rule  was  not  made  applicable  to  the  amount  of  recovery  by 
specific  direction,  we  think  it  is  impossible  that  defendant  suf- 
fered prejudice  by  reason  thereof.  It  is  equally  the  duty  of 
the  jury  to  accept  the  law  as  given  by  the  court;  but  the  failure 
of  the  court  to  so  instruct  the  jury  is  not  reversible  error.  These 
are  questions  common  to  the  trial  of  every  civil  action,  and  some 
presumption  in  favor  of  the  intelligence  of  the  jurors  must  be 
indulged.  The  defendant  did  not  request  a  more  specific  in- 
struction, and,  in  the  absence  of  some  suggestion  that  prejudice 
resulted,  we  are  not  warranted  in  interfering.  (Rev.  Codes,  sec. 
6593.) 

If  every  microscopic  defect  in  the  proceedings  of  a  trial  is  to 
be  counted  prejudicial  error,  litigation  will  become  interminable 
over  subtle  refinements  and  legal  quibbles  which  never  affect  the 
decision  of  the  merits.  The  late  Henry  B.  Brown,  afterward 
associate  justice  of  the  supreme  court  of  the  United  States,  said : 
**  There  is  nothing  which  tends  to  belittle  the  authority  of  courts 
or  to  impair  the  confidence  of  the  public  in  the  certainty  of  jus- 
tice so  much  as  the  habit  of  reversing  cases  for  slight  errors  in 
admitting  testimony,  or  trifling  slips  in  the  charge.  I  have  in 
mind  one  case  which  was  carried  to  the  supreme  court  six  times 
and  was  reversed  every  time.  Better  by  far  the  practice  of  the 
English  courts  and  the  federal  supreme  courts  where  every  in- 
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tendment  is  made  in  favor  of  the  action  of  the  lower  court,  and 
cases  are  rarely  reversed  except  for  errors  going  to  the  very 
merits — errors  which  usually  obviate  the  necessity  of  a  second 
tibial."     (Report  of  American  Bar  Association  1889,  p.  285.) 

For  authorities  supporting  the  view  that  the  giving  of  this 
instruction  did  not  constitute  reversible  error,  see  Burr  v.  Mo- 
Cattum,  59  Neb.  326,  80  Am.  St.  Rep.  677,  80  N.  W.  1040 
Missouri  0.  &  O,  By.  Co,  v.  Adams,  52  Okl.  557,  153  Pac.  200 
BirmingTiam  <fe  B.  B.  Co.  v.  Lee,  153  Ala.  386,  45  South.  164 
Austin  Fire  Ins.  Co.  v.  Sayles  (Tex.  Civ.  App.),  157  S.  W.  273 
Isaacs  V.  McLean,  106  Mich.  79,  64  N.  W.  2 ;  Oorman  v.  People, 
17  Colo.  596,  31  Am.  St.  Rep.  350,  31  Pac.  335 ;  Walters-Pierce 
Oil  Co.  V.  Deselm^,  212  U.  S.  159,  53  L.  Ed.  453,  29  Sup.  Ct.  Rep. 
270.. 

Dr.  Dodds,  the  family  physican  who  attended  plaintiff,  was 
[16]  permitted  to  give  his  opinion  or  diagnosis  of  the  case  based 
upon  the  examination  he  made  of  the  patient  and  the  history  of 
the  case  as  disclosed  to  him  by  her.  It  is  contended  that  his 
opinion,  based  in  part  upon  information  furnished  by  the 
patient,  was  inadmissible,  and  cases  may  be  found  sustaining  this 
view;  but  the  overwhelming  weight  of  authority  approves  the 
rule  announced  in  Barber  v.  Merriam,  11  Allen  (Mass.),  322. 
The  discussion  of  the  subject  is  lengthy,  and  cannot  be  repro- 
duced here.  Among  other  things  the  court  said:  "The  opinion 
of  a  surgeon  or  physician  is  necessarily  formed  in  part  on  the 
statements  of  his  patient,  describing  his  condition  and  symptoms, 
and  the  causes  which  have  led  to  the  injury  or  disease  under 
which  he  appears  to  be  suffering.  This  opinion  is  clearly  com- 
petent as  coming  from  an  expert."  It  was  held,  further,  that 
the-  physician,  with  the  patient's  consent,  may  testify  to  the 
[17]  statements  made  to  him  by  the  patient,  and  upon  which, 
in  part,  he  based  his  diagnosis  and  treatment.  The  reasoning 
of  the  court  commends  itself  to  our  judgment.  Cases  support- 
ing this  rule  will  be  found  cited  in  Rogers  on  Expert  Testimony, 
section  47,  and  in  11  R.  C.  L.  610. 
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A  hypothetical  question  was  propounded  to  Dr.  Brpoke,  in 
[18]  which  was  recited  a  history  of  plaintiff's  condition  before 
she  ate  the  meat  in  question,  the  fact  that  she  ate  of  the  meat, 
and  the  history  of  her  subsequent  illness,  and  upon  the  facts 
recited  Dr.  Brooke  was  asked  to  give  his  opinion  as  to  the  cause 
of  the  illness.  It  is  urged  that  the  evidence  was  improperly  re- 
ceived (1)  because  the  question  called  for  a  statement  of  an 
ultimate  fact  to  be  determined  by  the  jury  (2)  because  the  ques- 
tion was  predicated  upon  part  only  of  the  evidence  upon  the 
subject,  and  (3)  because  the  opinion  could  not  have  evidentiary 
value. 

In  Copenhaver  v.  Northern  Pac.  By.  Co.,  42  Mont.  453,  113 
Pac.  467,  we  adopted  the  rule  that  whenever  the  conclusion  to 
be  drawn  from  the  facts  stated  depends  upon  professional  or 
scientific  knowledge  or  skill  not  within  the  range  of  ordinary 
training  or  intelligence,  the  conclusion  may  be  stated  by  a  quali- 
fied expert,  even  though  the  conduction  is  a  statement  of  an 
ultimate  fact  to  be  found  by  the  jury.  The  rule  as  thus  stated 
is  supported  by  the  decided  weight  of  authority  and  by  the  better 
reasoned  cases. 

In  Bogers  on  Expert  Testimony,  lEfection  50,  it  is  said  that  a 
witness  skilled  in  the  science  and  practice  of  medicine  may  state 
his  opinion  that  a  person's  ill  health  resulted  from  a  certain 
cause.  In  Transportation  Line  v.  Hope,  95  U.  S.  297,  24  L.  Ed. 
477,  it  is  held  that  it  is  not  an  objection  that  an  expert  witness 
is  asked  a  question  involving  the  point  to  be  decided  by  the  jury. 
To  the  same  effect  are  Daly  v.  ^ity  of  MUiwmkee,  103  Wis.  588, 
79  N.  W.  752;  Mutual  Life  Ins.  Co.  v.  SJUpman,  119  N.  Y.  324, 
24  N.  B.  177. 

In  De  Sandro  v.  Missoula  L.  &  W.  Co.,  52  Mont.  333,  157 
Pac.  641,  we  said:  "In  putting  a  hypothetical  question,  counsel 
may  assume  as  established,  for  the  time  being,  all  the  facts  in 
evidence  tending,  directly  or  by  fair  inference,  to  establish  his 
theory  of  the  case.  •  •  •  He  need  not  embody  all  the  evi- 
dence on  the  subject  to  which  it  relates.  If  opposing  counsel 
does  not  think  the  question  incorporates  all  of  the  facts  in  evi- 
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dence,  he  can  include  them  in  questions  propounded  by  himself. 
•  *  •  It  is  then  for  the  jury  to  say  whether  the  facts  as- 
sumed by  the  question  are  really  established  and  whether  the 
opinion  of  the  witness  has  any  probative  value."  This  answers 
completely  the  other  objections  to  the  question  propounded  to 
Dr.  Brooke. 

One  of  the  counsel  for  plaintiff  is  charged  with  misconduct  in 
[19]  asking  certain  questions  intended  to  solicit  the  informa- 
tion that  prior  to  the  sale  of  the  meat  in  question  the  defendant 
had  been  prosecuted  for  violating  the  pure  food  law.  The  court 
properly  sustained  objections  to  the  questions,  and  directed  the 
jury  to  disregard  the  fact  that  the  questions  had  been  aked.  We 
do  not  agree  with  appellant  that  there  was  misconduct  on  the 
part  of  counsel ;  but,  under  any  view  of  the  matter,  the  admoni- 
tion to  the  jury  must  be  accepted  as  removing  any  prejudicial 
effect.     {Pascoe  y.  Nelson,  52  Mont.  405^  158  Pac.  317.) 

Plaintiff  was  awarded  damages  in  the  sum  of  $10,000,  and 
[20,  21]  complaint  is  made  that  the  verdict  is  excessive.  In 
passing  we  may  observe  that  the  fact  that  a  verdict  appears  to 
be  excessive  is  not  a  ground  for  q,  motion  for  a  new  trial.  It  is 
only  when  the  excessive  damages  appear  to  have  been  given 
under  the  influence  of  passion  or  prejudice  that  a  new  trial  may 
be  granted  for  that  reason.     (Rev.  Codes,  sec.  6794,  subd.  5.) 

There  is  no  standard  fixed  by  law  for  measuring  the  value  of 
human  health  or  happiness.  In  every  case  of  personal  injury  a 
wide  latitude  is  allowed  for  the  exercise  of  the  judgment  of  the 
jury,  and,  unless  it  appears  that  the  amount  awarded  is  so 
grossly  out  of  all  proportion  to  the  injury  received  as  tp  shock 
the  conscience,  this  court  cannot  substitute  its  judgment  for  that 
of  the  jury.  (Armitage  v.  Chicago,  M.  <&  St,  P.  Ry.  Co,,  54 
Mont.  38,  166  Pac.  301 ;  White  v.  Chicago,  M,  &  St.  P,  Ry,  Co,, 
49  Mont.  419,  143  Pac.  561.)  The  appearance  of  the  witnesses 
on  the  stand,  their  manner  in  testifying,  their  apparent  candor 
or  lack  of  it,  are  all  elements  which  enter  into  an  estimate  of 
their  credibility.  These  elements  were  present  in  the  lower 
court,  but  cannot  be  reproduced  here. 
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It  was  for  the  jury  to  determine  whether  the  evidence  touching 
the  character  and  extent  of  plaintiff's  illness  was  worthy  of 
credit,  and  the  verdict  is  their  answer  to  the  inquiry,  Was  she 
malingering  or  was  she  seriously  injured!  There  is  ample  evi- 
dence from  which  the  jury  could  conclude  that  at  the  time  of 
partaking  of  the  meat  plaintiflf  was  thirty-seven  years  of  age,  in 
good  health,  and  the  mother  of  ^wo  young  boys;  that,  as  the 
result  of  eating  this  meat,  she  contracted  diarrhoea,  which  has 
apparently  become  chronic,  and  that  she  has  lost  control  of  other 
organs  of  the  body ;  that  she  is  practically  a  nervous  wreck ;  and 
that  any  prosplect  of  improvement  is  problematical.  Aside  from 
the  question  of  physical  pain  and  suffering,  the  mental  distress 
resulting  from  her  injuries  was  an  element  of  damages  cognizable 
by  the  jury.  Her  appearance  on  the  witness-stand  a  year  after 
the  sale  of  the  meat  cannot  be  depicted  by  a  printed  record,  yet 

■ 

it  may  have  furnished  the  best  evidence  to  the  jury  and  presid- 
uig  ju<lge  of  the  extent  of  her  damage. 

The  amount  of  the  recovery  is  very  large,  but  we  cannot  say 
that  it  is  out  of  proportion  to  the  extent  of  the  injury — certainly 
not  so  far  excessive  as  to  indicate  that  it  was  prompted  by  the 
passion  or  prejudice  of  the  jury. 

We  cannot  treat  the  assignments  in  detail.  We  have  examined 
them  all,  and  content  ourselves  with  saying  that  we  find  no  re- 
versible error. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Ms.  Chief  Justicb  Brantly  and  Mr.  Justice  Cooper  concur. 

56  Mont.— «  • 
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UNION  BANK  &  TRUST  CO.,  RespondbnI',  v.  HIMMEIi- 

BAUEB  BT  AL.,  Appellants. 

(No.  4,269.) 
(Submitted  April  28,  1919.    Decided  May  17,  1919.) 

[181  P&c.  332.] 

Chattel  Mortgages — Bills  and  Notes-Contracts — Construction 
— Foreclosure — Payment — Demand — Notice  of  Sale — Attach- 
ment— Affidavit — Sufficiency  of  Title — Amendments — Pieo^Z- 
ings. 

Attachment — ^Motion  to  BischargeT— Complaint — Amendment. 

1.  Permission  to  amend  the  complaint  pending  determination  of  a 
motion  to  discharge  the  attachment  procured  in  the  action  was  proper. 

Chattel  Mortgages — ^Bille  and  Notes — Construction  of  Contract. 

2.  Under  section  6031,  Hevised  Codes,  a  mortgage,  and  the  stipulations 
embodied  therein,  must  be  construed  as  entering  into  and  becoming  a 
part  of  the  note  secured  hj  it,  and  the  two  must  be  considered  together 
for  all  purposes. 

Same — Construction  of  Contract. 

3.  Held  that,  where  a  chattel  mortgage  provided  that  the  mortgagee 
might,  upon  taking  possession  of  the  property,  whenever  it  considered 
such  possession  essential  to  the  security  of  the  note  given  by  the  mort- 
pagor,  "at  its  option  regard  the  debt  due  and  payable,"  the  parties 
intended  that  the  debt — represented  by  the  note — should  become  due 
for  all  purposes  at  any  date  prior  to  the  time  fixed  as  the  due  date, 
at  the  option  of  the  mortgagee,  and  not  simply  for  the  purpose  of 
foreclosure. 

Contracts — Terms  and  Conditions — Construction. 

4.  Competent  parties  have  the  right  to  fix  the  terms  and  conditions 
of  their  contracts  so  long  as  they  do  not  violate  a  public  policy  or 
some  express  provision  of  law,  and,  when  they  use  language  free  from 
ambiguity  or  uncertainty,  courts  cannot  enlarge  or  restrict  its  appli- 
cation or  meaning. 

Chattel  Mortgages — Foreclosure — Payment — ^Demand — Sale — ^Notice. 

5.  Where  the  parties  to  a  chattel  mortgage  stipulated  that  the  mort- 
gagee might  take  possession  of  and  sell  the  property  under  a  power 
of  sale  whenever  foreclosure  became  necessary,  as  they  could  properly 
do  under  section  12,  Chapter  86,  Laws  of  1913,  the  complaint  in  an 
action  to  recover  a  balance  due  after  sale,  alleging  that  the  property 
was  so  sold  was  sufficient  in  the  absence  of  a  demurrer,  an  allegation 
that  demand  for  payment  had  been  made  and  notice  of  sale  given 
not  having  been  necessary. 

Attachment — ^Discharge — Defective  Complaint. 

6.  A  motion  to  discharge  an  attachment  cannot  be  made  to  serve 
the  purpose  of  a  demurrer  to  the  complaint. 

Same — ^Discharge — ^Defective  Complaint — ^Nature  of  Inquiry. 

7.  The  inquiry  on  a  motion  to  discharge  an  attachment  on  the 
ground  of  defects  in  the  complaint  can  go  no  further  than  to  ascer- 
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tain  -whether  the  action  is  upon  a  eontraet,  express  or  implied,  for  the 
direct  payment  of  money;  whether  it  states  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendants;  and,  if  not,  whether 
it  can  be  amended  so  as  to  state  one. 

Same — Discharge — ^What  not  Sufficient. 

8.  A  defective  statement  of  a  cause  of  action  ia  not  alone  a  suffi- 
cient ground  for  the  discharge  of  an  attachment. 

Same — Affidavit— Defective  Title—Effect. 

9.  An  attachment  affidavit  bearing  the  title  of  the  action  and  filed 
as  part  of  the  record  with  the  complaint  waa  sufficiently  identified, 
and  was  not  therefore  rendered  fatally  defective  by  omission  of  plain- 
tifT  to  designate  the  court  in  which  the  action  was  commenced. 

Same — ^Affidavit — Contents— Sufficiency.  ^ 

10.  In  an  action  to  recover  a  balance  due  on  a  note  secured  by  a 
chattel  mortgage  after  sale  of  the  property  under  a  power  of  sale 
eontained  in  the  mortgage,  an  attachment  affidavit  reciting  that  the 
original  indebtedness  had  been  secured  by  a  chattel  mortgage,  the 
property  sold  and  the  proceeds  applied  to  the  payment  of  the  note, 
that  the  amount  tftated  in  it  was  the  amount  due,  and  "that  the 
payment  of  said  balance  has  not  been  secured  by  any  mortgage  or  lien 
upon  real  or  personal  property,"  etc,  was  not  open  to  the  objection 
that  it  failed  to  allege  that  the  note  was  not  secured  by  some  other 
mortgage  or  pledge. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  B.  Lee 
Wordy  Judge. 

AcnoN  by  the  Union  Bank  &  Trust  Company  against  Anton 
Himmelbaner  and  wife.  From  an  order  of  the  district  court  re- 
fusing to  discharge  an  attachment,  defendants  appeal.    Affirmed. 

Messrs.  Oalen,  Mettler  dk  Toomey,  for  Appellants,  submitted 
an  original  and  supplemental  brief;  Mr.  Fra/nJk  W.  Mettler 
argued  the  cause  orally. 

The  amended  complaint  fails  to  state  a  cause  of  action.  It 
is  our  contention  that  the  clause  permitting  the  mortgagee  to 
regard  the  debt  secured  by  the  mortgage  due  and  payable  is  for 
the  purpose  of  enabling  the  mortgagee  to  take  the  property, 
sell  it,  and  apply  the  proceeds  to  the  payment  of  the  debt,  and 
for  no  other  purpose.  The  note  itself  is  a  promise  to  pay  at  a 
certain  fixed  time,  and  the  chattel  mortgage  is  merely  an  ancil- 
lary agreement  by  which  certain  personal  property  is  pledged 
for  the  payment  of  the  debt.  The  clause  **for  that  purpose" 
limits  the  power  of  the  mortgagee  to  "regard  the  debt  secured 
by  this  mortgage  due  and  payable."    The  mortgagee  may  do 
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80  only  for  the  purpose  of  recovering  possession  of  the  property, 
selling  it  and  applying  the  proceeds  of  the  sale  to  the  satisfaction 
of  the  debt.  Section  6658,  Revised  Codes,  provides  for  com- 
mencing actions  and  issuing  writs  of  attachment  upon  debts  for 
the  payment  of  money  before  the  same  shall  have  become  due, 
but  in  the  present  action  there  is  no  attempt  to  set  forth  the 
additional  facts  required  by  that  section.  The  failure  of  plain- 
tiff's  pleadings  in  an  attachment  suit  to  show  a  cause  of  action 
is  sufScient  ground  for  a  motion  to  dissolve  the  attachment,  not- 
withstanding the  fact  that  the  aflSdavit  is  sufficient  to  warrant 
the  issuance  of  the  writ.  (6  C.  J.  423,  note  11;  Kyle  v.  Chester, 
42  Mont.  522,  37  L.  R.  A.  (n.  s.)  230,  113  Pac.  749.)  The  com- 
plaint must,  of  course,  state  a  cause  of  action.  (6  C.  J.  480, 
note.  31 ;  Porter  v.  Plymouuth  Gold  Min.  Co.,  29  Mont  347,  101 
Am.  St.  Rep.  569,  74  Pac.  938 ;  DvXuth  Brewing  dk  M.  Co.  v. 
Allen,  51  Mont.  89,  149  Pac.  494.) 

The  affidavit  for  attachment  is  defective.  There  is  nothing  in 
the  affidavit  to  show  in  what  court  the  action  is  pending.  The 
statute,  section  6657,  provides  that  the  clerk  must  issue  the  writ 
of  attachment  "upon  receiving  an  affidavit  by  or  on  behalf  of  the 
plaintiff.*'  The  title  to  the  action  alone  is  not  sufficient  to 
identify  either  the  plaintiff  or  the  defendant,  but  the  title 
of  the  court  in  which  the  action  is  pending  is  equally  im- 
portant for  that  purpose.  The  right  to  a  writ  of  attachment  is 
purely  statutory  and  the  party  seeking  same  is  required  to  com- 
ply with  the  statute.  That  statute  requires  plaintiff  to  file  an 
affidavit  setting  forth  the  relations  between  the  plaintiff  and  the 
defendant,  which  entitles  it  to  such  attachment.  Neither  the 
plaintiff  nor  the  defendant  can  be  properly  described  or  identi- 
^  fied  without  referring  to  the  title  of  the  case  in  which  they  are 
parties,  nor  without  describing  or  identifying  the  court  in  which 
the  action  is  pending. 

Messrs,  Day  &  Mapes,  for  Respondent,  submitted  a  brief;  Mr. 
E.  C,  Day  argued  the  cause  orally. 

Under  the  general  principles  of  law,  where  the  right  to  an  at- 
tachment is  assailed  because  of  defects  in  the  complaint,  amend- 
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ments  to  the  complaint  curt  the  defects.  (2  R.  0.  L.,  p.  851,  sec. 
63 ;  Hathaway  v.  Davis,  33  Cal.  161 ;  Hole  Bros.  v.  MUliken,  142 
Cal.  134,  138,  75  Pac.  653.) 

The  amended  complaint  alleged  that  a  chattel  mortgage  waa 
given  to  secure  the  note  sued  on,  which  chattel  mortgage  con- 
tained a  provision  (set  but  in  haec  verba)  authorizing  the  mort- 
gagee whenever  it  considered  the  possession  of  the  property 
essential  to  the  security  of  the  payment  of  the  note,  to  take 
possession  of  the  property  and  to  regard  the  debt  secured  due 
and  payable  and  to  sell  the  property  and  apply  it  to  the  satis- 
faction of  the  debt.  The  form  of  the  provision  is  the  usual  one 
contained  in  chattel  mortgages.  It  then  avers  that  the  mort- 
gagee  on  March  7,  1918,  considered  the  possession  of  the  prop- 
erty essential  to  the  security  of  the  payment  of  the  note,  took 
possession  of  the  property  and  declared  the  entire  debt  due ;  that 
the  defendants  failed  to  make  payment,  and  that  acting  under 
the  power  of  sale  the  mortgagee  sold  the  property,  credited  the 
proceeds  on  the  note,  and  now  sues  for  the  balance.  The  note 
and  the  chattel  mortgage  as  between  the  parties  thereto  consti- 
tute but  one  instrument  (Eev.  Codes,  sec.  2207),  and  no  authori- 
ties are  cited  by  counsel  in  support  of  his  contention  that  the 
effect  of  the  provision  was  limited  to  the  sale  of  the  chattels. 
The  language  of  the  provision  is  that  the  mortgagee  may  regard 
the  "debt  secured  by  this  mortgage  due  and  pay,able.'*  Cer- 
tainly these  words  apply  to  the  entire  debt.  If  it  is  to  be 
regarded  as  "due  and  payable,"  then  an  action  can  be  main- 
tained for  the  entire  debt,  or  for  the  balance  due  after  crediting 
the  proceeds  of  the  sale.  There  are  authorities,  notably  Minne- 
sota and  Missouri,  which  hold  that  the  provision  in  the  mort- 
gage only  applies  to  the  right  to  enforce  the  remedy  against  the 
security.  But  the  weight  of  authority  would  seem  to  be  the 
other  way.  (8  C.  J.  199,  sec.  330.)  Generally,  these  cases  turn 
on  the  language  of  the  provision  of  the  mortgage,  such  as  Hag- 
gard  v.  Sanglin,  69  Wash.  151,  124  Pac.  373,  HdU  v.  Jameson, 
151  Cal.  606,  121  Am.  St.  Bep.  137,  12  L.  R.  A.  (n.  s.)  1190,  91 
Pac.  518.    But  here  the  language  is  specific.    The  option  is  to 
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declare  the  entire  debt  due  and  payable.  The  money  was  loaned 
on  the  security  of  the  mortgage.  No  reason  can  be  urged  for 
refusing  to  carry  out  the  agreement  when  the  action  is  between 
the  original  parties  to  it. 

Counsel  contend  that  the  affidavit  of  attachment  is  defective 
because  of  the  blank  in  the  title  of  the  court.  The  affidavit  was 
filed  at  the  same  time  as  the  complaint  and  in  the  same  action 
and  court.  It  gives  the  names  of  the  parties  identifying  them 
as  plaintiff  and  defendants.  There  was  no  doubt  in  anyone's 
mind  about  the  court,  and  the  error,  if  any,  was  a  clerical  mis- 
prision, which  was  intended  to  be  covered  by  the  provisions  of 
section  7185  of  the  Revised  Codes. 

This  defect  was  not  called  to  the  attention  of  the  court  below, 
and  if  it  had  been,  it  would  have  been  within  the  province  of 
the  court  to  allow  its  correction  by  insertion.  (Josephi  v.  Modi 
Clothing  Co,,  13  Mont.  195,  33  Pac.  1 ;  MiUk  v.  Envin,  14  Mont. 
227,  36  Pac.  43.)  The  error  can  now  be  corrected  in  this  court, 
or  disregarded,  as  it  does  not  affect  the  merits  of  the  controversy. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  order  of  the  district  court  of  Lewis 
and  Clark  county  refusing  to  discharge  an  attachment. 

On  December  17,  1917,  Anton  Himmelbauer  and  Mabel  Him- 
melbauer,  his  wife,  executed  and  delivered  to  the  Union  Bank 
&  Trust  Company,  hereafter  referred  to  as  the  bank,  their  prom- 
issory note  for  the  sum  of  $9,600,  due  at  the  end  of  six  months, 
with  interest  at  the  rate  of  8  per  cent  per  annum.  To  secure 
the  payment  of  the  note,  they  at  the  same  time  executed  and 
delivered  to  the  bank  a  mortgage  upon  certain  personal  property. 
The  mortgage  provided  that  it  should  also  be  security  for  any 
and  all  advancements  thereafter  made  to  Himmelbauer  and  wife 
by  the  bank.  At  different  dates  from  January  14  to  February 
6,  1918,  inclusive,  the  bank  advanced  various  sums  which,  in 
the  aggregate,  amounted  to  $760.  On  April  1  the  bank  com- 
menced an  action  to  enforce  the  payment  of  a  balance,  alleged  to 
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be  due  on  the  note,  of  $4,549.22,  together  with  interest,  attorney's 
fee  and  costs.  After  reciting  the  execution  and  delivery  of  the 
note  and  mortgage  to  secure  its  payment,  the  complaint  alleged' 
that  the  ''defendants  failed,  neglected  and  refused  to  pay  said 
promissory  note  in  accordance  with  the  terms  thereof,  and  that 
the  plaintiff,  acting  under  the  power  of  sale  contained  in  said 
ehattel  mortgage,  did,  on  the  fourteenth  day  of  March,  1918, 
sell  all  the  personal  property  covered  by  said  chattel  mortgage" 
in  the  manner  provided  therein ;  and,  thereafter,  on  March  30, 
filed  a  report  of  the  sale  in  the  office  of  the  county  clerk  and 
recorder.  It  was  further  alleged  that  certain  payments  had 
been  made  upon  the  principal  sum  named,  at  different  times 
from  December  20,  1917,  to  March  1,  1918,  indusive,  amounting 
in  the  aggregate  to  $1,610.42,  which  had  been  credited  thereon, 
together  with  the  proceeds  of  the  sale  of  the  property,  leaving  a 
balance  of  the  amount  due  on  the  note  above  stated  unpaid,  for 
which  judgment  was  demanded,  with  interest  from  March  14. 
The  note  contained  no  reference  to  the  mortgage,  nor  any  stipu- 
lation  by  which  its  payment  could  for  any  cause  be  accelerated, 
nor  did  the  complaint  contain  any  allegation  in  this  behalf. 

At  the  commencement  of  the  action  the  bank  procured  an 
attachment  upon  filing  the  following  affidavit  by  its  vice-presi- 
dent: 

"In  the  District  Court  of  the Judicial  District  of  the  State 

of  Montana,  in  and  for  the  County  of . 

"Union  Bank  and  Trust  Company,  a  Corporation,  Plaintiff, 

versus 
Anton  Himmelbauer  and  Mabel  Himmelbauer,  Defendants. 

"Affidavit  for  Attachment. 

"State  of  Montana, 

County  of  Lewis  and  Clark, — ss. 

"Frank  Bogart,  of  lawful  age,  being  duly  sworn,  says  that  he 
is  an  officer,  to-wit,  the  vice-president  of  the  above-named  plain- 
tiff, the  plaintiff  in  the  above-entitled  action,  commenced  in  the 
above-named  court;  that  the  defendants  in  said  action  are  in- 
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debted  to  this  plaintiff,  above  all  legal  counterclaims,  in  the  sum 
of  four  thousand  five  hundred  forty-nine  22/100  dollars,  with  8 
per  cent  per  anilum  interest  thereon  from  the  14:th  day  of 
March,  A.  D.  1918,  upon  an  express  contract  for  the  direct  pay- 
ment of  money  now  due,  and  that  the  payment  of  the  original 
indebtedness  was  secured  by  a  chattel  mortgage  upon  cert^n 
personal  property,  all  of  which  said  property  has  been  sold  by 
plaintiff  under  said  chattel  mortgage,  and  the  proceeds  of  said' 
sale  applied  upon  said  indebtedness,  and  that  the  above  amount 
is  the  balance  due,  and  that  the  payment  of  said  balance  the 
same  has  not  been  secured  by  any  mortgage  or  lien  upon  real  or 
personal  property  or  any  pledge  of  personal  property,  or,  if 
originally  so  secured,  that  such  security  has,  without  any  act  of 
the  plaintiff,  or  the  person  to  whom  the  security  was  given,  be- 
come valueless.  Affiant  further  says  that  said  attachment  is  not 
sought,  and  the  action  is  not  prosecuted,  to  hinder,  delay,  or 
defraud  any  creditor  of  said  defendants.  Wherefore  affiant  asks 
that  a  writ  of  attachment  against  said  defendants  may  be  issued 
in  said  action,  as  allowed  by  law  in  such  cases. 

**  [Signed]     Frank  Bogart."' 

On  May  11  the  defendant  Mabel  Himmelbauer  moved  the  court 
for  an  order  discharging  the  attachment  on  the  grounds  (1)  that 
the  complaint  did  not  state  a  cause  of  action,  and  (2)  that  the 
affidavit  was  insufficient  to  justify  the  issuance  of  the  writ. 
Pending  a  hearing,  the  bank  asked  and  was  granted  leave  to 
amend  the  complaint  by  adding  the  following: 

'*  (5)  That  the  said  chattel  mortgage  also  provided  as  follows: 
'If  the  said  njbrtgagee  shall  at  any  time  consider  t^e  possession 
of  said  property,  or  any  part  thereof,  essential  to  the  security  of 
the  payment  of  said  promissory  note(s),  then  and  in  such  event, 
or  in  either  of  such  events,  the  said  mortgagee,  its  agent  or  attor- 
ney, successors  or  assigns,  or  such  sheriff,  shall  have  the  right 
to  the  immediate  possession  of  said  described  property,  and  the 
whole  or  any  part  thereof,  and  shall  have  the  right,  at  its  option, 
to  take  and  recover  such  possession  from  any  person  or  persons 
having  or  claiming  the  same,  with  or  without  suit  or  process,  and 
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for  that  purpose  may^  enter  upon  any  premises  where  the  said 
property,  or  any  part  thereof;  may  be  found,  and  may  at  its 
option  regard  the  debt  secured  by  the  mortgage  due  and  pay- 
able, and  may  thereon  proceed  and  sell  such  property  as  above 
provided,  and  apply  the  proceeds  of  sale  to  the  satisfaction  of 
said  debt  as  above  provided.' 

*'(6)  That  on  or  about  the  seventh  day  of  March,  1918,  the 
plaintiff,  considering  the  possession  of  the  property  described  in 
the  said  chattel  mortgage  essential  to  the  security  of  the  pay- 
ment of  the  said  promissory  note,  and  by  virtue  of  the  provisions 
of  the  said  chattel  mortgage,  took  immediate  possession  of  the 
property  described  in  the  chattel  mortgage  and  the  whole 
thereof,  and  declared  the  entire  debt  secured  by  the  said  mort- 
gage due  and  payable." 

The  amended  pleading  was  filed  on  May  22,  whereupon  the 
court  overruled  the  motion. 

It  was  entirely  proper  for  the  court  to  permit  the  complaint 
[1]  to  be  amended  pending  the  determination  of  the  motion. 
(Muth  V.  Erwin,  14  Mont.  227,  36  Pac.  43;  Eev.  Codes,  sec. 
6589.)  Counsel  do  not  contend  to  the  contrary.  They  do  in- 
sist, however,  that  the  complaint  as  amended  does  not  state  a 
cause  of  action  because  it  shows  that  the  unpaid  balance  of  the 
note  for  which  judgment  is  demanded  was  not  due  at  the  time 
the  action  was  commenced,  and  because  it  does  not  allege  the 
facts  necessary  to  bring  the  action  within  section  6658  of  the 
Revised  Codes.  We  forbear  consideration  of  the  provisions  of 
this  section,  for  the  reason  that  they  .relate  only  to  actions  for 
the  recovery  of  debts  not  due  when  the  defendant  is  leaving,  or 
is  about  to  leave,  the  state,  taking  his  property^  with  him,  or  is 
disposing,  or  about  to  dispose,  of  it  for  the  purpose  of  defrauding 
his  creditors.  The  plaintiff  brought  this  action  on  the  theory 
[2]  that  under  the  terms  of  the  mortgage  it  was  authorized  to 
take  possession  of  the  property  described  in  the  mortgage  when- 
ever it  considered  such  possession  essential  to  the  security  of  the 
note,  and,  at  its  option,  to  declare  the  jiote  due,  and  that  it  had 
exercised  the  option,  with  the  result  that  it  was  at  liberty  to 
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enforce  collection  of  the  balance  remaining  unpaid  after  it  had 
sold  the  property  and  given  defendants  credit  for  the  proceeds. 
If  this  theory  is  correct,  the  unpaid  balance  of  the  note  was  an 
indebtedness  due  upon  an  express  contract  for  the  payment  of 
money,  to  recover  which  plaintiff  was  entitled  to  bring  this 
action,  and  hence  was  entitled  to  the  attachment  under  section 
6656  of  the  Revised  Codes,  upon  making  and  filing  with  the  clerk 
the  affidavit  required  by  section  6657.  Whether  the  action  can 
be  maintained,  therefore,  depends  upon  the  answer  to  the  in- 
quiry, Was  the  plaintiff  authorized  by  the  terms  of  the  mort- 
gage to  declare  the  note  due  upon  taking  possession  of  the  prop- 
erty y  Counsel  concede  that  the  plaintiff  was  authorized  to  take 
possession  of  the  property  whenever  it  considered  this  step  essen- 
tial to  the  security  of  the  payment  of  the  note,  and  at  its  option 
to  declare  the  note  due  for  the  purpose  of  foreclosure,  but  con- 
tend that  it  was  not  authorized  to  declare  it  due  for  any  other 
purpose. 

Section  5031  of  the  Eevised  Codes  declares:  "Several  contracts 
relatin)^  to  the  same  matters,  between  the  same  parties,  and  made 
as  parts  of  substantially  one  transaction,  are  to  be  taken  to- 
gether.'' Under  the  rule  of  construction  here  declared,  the 
stipulation  embodied  in  the  mortgage  must  be  construed  as  enter- 
ing  into  and  becoming  a  part  of  the  note ;  for,  if  the  two  are  to 
be  taken  together,  they  must  be  considered  together  for  all  pur- 
poses. The  provision  of  the  mortgage  is  that,  upon  taking 
[S]  possession  of  the  property,  the  mortgagee  **may,  at  its 
option,  regard  the  debt  due  and  payable."  The  term  ** regard" 
is  here  used  as  the  equivalent  of  ** consider."  The  expression 
**due  and  payable"  is  broad  and  comprehensive.  It  ia  not  lim- 
ited by  any  other  term  or  expression  in  the  same  context.  The 
note  represents  the  debt.  Therefore,  in  giving  plaintiff  the  op- 
tion to  regaM  the  debt  "due  and  payable,"  the  mortgagors 
clearly  had  reference  to  the  note,  and  intended  that  it  should 
become  due  for  all  purposes  at  any  date  prior  to  the  time  fixed 
as  the  due  date,  whenever  the  plaintiff  concluded  to  take 
r4]    possession  and  exercise  its  option.    Parties  who  are  com- 
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petent  have  the  right  to  fix  the  terms  and  conditions  of  their 
contracts,  so  long  as  in  doing  so  they  do  not  violate  public  policy 
or  some  express  provision  of  law;  and,  when  the  language  em- 
ployed by  them  is  free  from  ambiguity  or  uncertainty,  it  is 
beyond  the  power  of  the  court  to  enlarge  or  restrict  its  applica- 
tion or  meaning.  To  sustain  the  contention  of  counsel  it  would 
be  necessary  for  this  court  to  modify  the  language  used  by  the 
parties  by  reading  into  it  the  restrictive  expression,  **for  the  pur- 
pose of  foreclosure  only,"  or  other  language  of  equivalent  im- 
port, and  thus  make  a  contract  for  the  parties.  The  decided 
cases  are  in  conflict^npon/the  question  presented.  They  will  be 
found  collected  in  the  notes  in  volume  8  of  Corpus  Juris,  at 
page  199.  We  shall  not  undertake  to  discuss  and  distinguish 
them.  Further  discussion  of  the  subject  is  foreclosed  in  this 
jurisdiction  by  the  case  of  Cornish  v.  Woolvertan,  32  Mont.  456, 
108  Am.  St.  Rep.  598,  81  Pac.  4.  True,  the  note  considered  in 
that  case  contained  specific  reference  to  the  mortgage,  whereas 
here  the  note  does  not  refer  to  the  mortgage.  As  between  the 
original  parties  to  the  contract,  as  is  the  case  here,  this  is  not 
important,  for  no  question  can  possibly  arise  affecting  the  rights 
of  third  parties. 

In  a  supplemental  brief  counsel  make  the  contention  that  the 
[5]  complaint  is  defective  because  it  does  not  allege  that  plain- 
tiff made  demand  for  the  payment  of  the  note  after  it  took 
possession  of  the  mortgaged  property  and  decliared  the  debt  due 
and  payable,  and  because  it  does  not  allege  that  plaintiff  gave 
the  defendants  notice  of  the  time  and  place  of  sale.  This  con- 
tention proceeds  upon  the  assumption  that,  inasmuch  as  a  pledge 
is  '*a  deposit  of  personal  property  by  way  of  security  for  the 
performance  of  another *s  act'*  (Eev.  Codes,  sec.  5774),  and 
"every  contract  by  which  the  possession  of  personal  property  is 
transferred,  as  security  only,  is  to  be  deemed  a  pledge"  (sec. 
5775),  when  the  plaintiff  took  possession  of  the  property  under 
the  terms  of  the  mortgage  its  relation  to  the  defendants  as  mort- 
gagee was  ipso  facto  changed  to  that  of  pledgee;  hence  they 
insist  that  the  complaint  does  not  state  a  cause  of  action  because 
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it  fails  to  allege  a  demand  upon  defendants  for  the  payment  of 
the  note  as  required  by  section  5789,  and  that  notice  of  the  sale 
had  b?en  given  as  required  by  section  5790.  Counsel  cite  no 
authority  to  sustain  their  argument  in  this  behalf,  nor  do  we 
know  of  any.  It  is  alleged  that  the  mortgagee,  **  acting  under 
the  power  of  sale  contained  in  said  chattel  mortgage,  did  sell  all 
the  property  covered  by  said  chattel  mortgage"  in  the  manner 
provided  therein.  The  parties  had  the  right  to  stipulate  in  the 
mortgage  how  the  sale  should  be  made  if  foreclosure  became 
necessary  (sec.  12,  Chap.  86,  Laws  of  1913,  p.  381),  and,  in  the 
absence  of  a  demurrer,  the  allegation  of  the  complaint  in  this 
behalf  is  sufScient. 

Throughout  their  argument  counsel  have  proceeded  upon  the 
[6-8]  theory  that  the  court  below  should  have  discharged  the 
attachment  if  the  complaint  is  defective  in  any  respect.  A 
motion  to  discharge  an  attachment  may  not  be  made  to  serve 
the  purpose,  of  a  demurrer.  The  inquiry  as  to  the  suflBciency  of 
the  complaint  may  not  go  further  than  to  ascertain  whether  the 
action  is  upon  a  contract,  express  or  implied,  for  the  direct  pay- 
ment of  money;  whether  it  states  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendants;  and,  if  it  does  not, 
whether  it  can  be  amended  so  as  to  state  a  cause  of  action. 
(Kohler  v.  Agassiz,  99  Cal.  9,  33  Pac.  741;  Hale  Bros.  v.  AfflZi- 
Jcen,  142  Cal.  134,  75  Pac.  653.)  A  mere  defective  statement  of 
a  cause  of  action  is  not  a  sufficient  ground  for  the  discharge  of 
an  attachment*  {Cope  v.  Upper  Missouri  M.  dk  P.  Co.,  1  Mont. 
53.) 

In  support  of  their  contention,  counsel  cite,  among  other  cases, 
Porter  v.  Plymouth  Gold  Mining  Co.,  29  Mont.  347,  101  Am. 
St.  Rep.  569,  74  Pac.  938,  and  Kyle  v.  Chester,  42  Mont.  522, 
37  L.  B.  A.  (n.  s.)  230,  133  Pac.  749.  In  the  opmion  in  each  of 
these  cases  is  found  a  general  statement  that,  in  order  to  main- 
tain an  attachment,  the  complaint  must  state  a  cause  of  action. 
This  general  statement,  however,  must  be  understood  as  having 
application  to  the  ease  then  under  consideration.  In  the  first 
case  the  appeal  was  from  a  judgment  entered  on  demurrer.    The 
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court  held  that  the  action  had  been  prematurely  brought,  and 
hence  that  the  demurrer  was  properly  sustained.  The  remark 
at  the  end  of  the  opinion  upon  which  counsel  rely  had  reference 
to  a  complaint  which  was  so  defective  that  it  could  not  be 
amended.  In  the  second  case  the  appeal  was  from  an  order  dis- 
charging an  attachment.  It  was  held  that  the  order  had  been 
properly  made  because  the  ''complaint  did  not  state  a  cause  of 
action  on  a  contract  either  express 'or  implied."  Neither  of 
these  nor  any  of  the  other  cases  cited  by  counsel  sustain  their 
position. 

Counsel  insist  that  the  affidavit  is  fatally  defective  because  it 
[9]  omits  to  designate  the  court  in  which  the  action  was  com- 
menced. This  contention  is  without  merit.  Section  7185  of 
the  Revised  Codes' declares :  "An  affidavit,  notice  or  other  paper, 
without  the  title  of  the  action  or  proceeding  in  which  it  is  made 
or  with  a  defective  title,  is  as  valid  and  effectual  for  any  purposje 
as  if  duly  entitled,  if  it  intelligibly  refer  to  such  action  or 
proceeding."  There  is  no  provision  of  statute  requiring  the 
papers  enumerated  in  this  section  to  be  entitled  in  any  court 
The  particular  affidavit  or  other  paper  is  sufficient,  though  not 
entitled  at  all,  if  it  makes  intelligent  reference  to  the  action. 
The  affidavit  here  bears  the  title  of  the  action  and  was  also  filed 
as  a  part  of  the  record  at  the  time  the  complaint  was  file<^.  In 
this  respect  it  was  sufficiently  identified.  It  does  not  appear 
that  the  plaintiff  asked  leave  to  amend  it  in  the  district  court. 
If  it  had  done  so,  the  amendment  would  have  been  allowed  as 
a  matter  of  course.  (Josephi  v.  Modi  Co.,  13  Mont.  195,  33 
Pac.  1 ;  Mvih  v.  Erwin,  supra. ) 

Counsel  assail  the  sufficiency  of  the  affidavit  on  the  ground 
that  it  does  not  allege  that  the  note  was  not  secured  by  some 
[10]  other  mortgage  or  pledge.  The  affidavit  is  not  drawn  in 
the  most  approved  form,  but  we  think  it  sufficient  to  meet  the 
requirements  of  the  statute.  Counsel  is  in  error  in  assuming 
that  it  omits  the  allegation  referred  to.  After  reciting  that  the 
original  indebtedness  had  been  secured  by  a  chattel  mortgage, 
that  the  property  had  been  sold,  that  the  proceeds  had  been 
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applied  to  the  payment  of  the  note,  and  tliat  the  balance  set 
forth  is  the  amount  due,  it  proceeds:  '^That  the  payment  of  said 
balance  (the  same)  has  not  been  secured  by  any  mortgage  or  lien 
upon  real  or  personal  property  or  any  pledge  of  personal  prop- 
erty/' etc.  .The  case  of  Continental  OU  Co.  v.  Jameson,  53 
Mont,  466,  164  Pac.  727,  cited  by  counsel  is  not  in  point.  The 
defect  in  the  affidavit  there  was  both  in  form  and  substance. 
The  defect  in  its  form  was  that  the  notary  failed  to  sign  the 
jurat.  The  allegation  in  the  body  of  it  was  that  **the  same  [the 
debt]  is  now  due,  and  thjat  the  payment  of  the  same  is  not 
secured  by  any  mortgage,  lien,  or  pledge  upon  real  or  personal 
property."  Clearly  this  did  not  meet  the  requrrements  of  the 
statute  prescribing  what  statements  the  affidavit  diall  contain. 
The  order  is  affirmed. 

Affirmed. 

•  

Ms.  JuSTiCB  HoLLOWAT  and  Mb.  Jubtiob  Coofeb  concur. 


STATE,  Respondent,  v.  MORAN  bt  al..  Appellants. 

/r  (No.  4,339.) 

(eabmltted  April  28,  1919.    Bedded  May  17,  1919.) 

[182  Pac  110.] 

Criminal  Law — Confidence  Oame — *^ Bunco'' — Evidence. 


Confidence  Game — Evidence— Sufficiency. 

1.  Evidence  held  insufficient  as  to  one  of  two  defendants  charged 
with  ''bunco/'  or  the  confidence  game  denounced  hj  section  8684, 
Be  vised  Codes,  and  sufficient  as  to  the  other. 

Same — Essence  of  Crime. 

2.  The  essence  of  the  erime  of  "bunco,"  or  confidence  game,  is  deceit 
and  false  pretense  of  which  the  injured  party  has  no  suspicion,  upon 
which  he  relies  and  upon  the  faith  of  which  he  parts  with  his  property. 

[As  to  what  is  a  eonfidence  game,  see  note  in  134  Am.  8t*  Bep.  364.] 

Appeal  from  District  Court;  Cascade  County;  J.  B.  Leslie, 
Judge. 
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Fbank  Moran  and  Jos.  J.  Burke  were  convicted  of  the  coinfi- 
dence  game,  and  they  appeal.  Affirmed  as  to  Burke  j  reversed 
and  remanded  as  to  Moran. 

Messrs.  0  'Leary  dk  Doyle,  for  Appellants,  submitted  a  brief ; 
Mr.  W.  F.  O'Leary  argued  the  cause  orally. 

Because  of  the  lack  of  authorities  construing  section  8684, 
Bevised  Codes,  and  the  lack  of  statute  similar  to  ours,  we  are 
confined  to  the  law  of  obtaining  money  under  false  pretenses 
to  determine  what  proof  is  necei^ary  under  the  information  in 
this  case. 

Corpus  Juris  defines  bunco  when  used  as  a  noun,  as  a  swind- 
ling game  or  trick  by  which  two  or  more  confederates  decoy  a 
stranger  to  a  house  for  the  purpose  of  robbing  or  of  fleecing 
him.  Bunco,  as  a  verb,  a  swindle  by  the  game  of  bunco,  or  a 
similar  manner.  Bunco  game,  a  trick,  artifice  or  cunning,  cal- 
culated to  win  confidence,  and  to  deceive,  whether  it  be  by 
conversation,  conduct,  or  suggestion.  (9  Corpus  Juris,  p.  1004.) 
"Bunco  game"  is  defined  as  follows:  ''A  swindling  operation  by 
which  advantage  is  taken  of  the  confidence  reposed  in  the 
swindler,  the  obtaining  of  money  by  the  means  or  use  of  some- 
thing false."  (State  v.  Ferrato,  72  Wash.  112,  129  Pac.  898.) 
It  is  therefore  seen  that  the  chs^ge  of  obtaining  money  under 
bunco  or  by  means  of  a  confidence  game  is  practically  the  same 
as  obtaining  money  under  false  pretenses,  and  the  proof  re- 
quired under  one  woidd  also  be  required  under  the  other.  One 
of  the  essentials  of  an  information,  charging  the  crime  of  obtain- 
ing money  under  false  pretenses,  is  the  allegation  that  the  pre- 
tense or  representation  was  false.  (19  Cyc.  425,  par.  (III).) 
It  is  also  necessary  to  prove  every  allegation  in  the  information 
which  is  essentially  descriptive  of  the  oflPense.     (19  Cyc.  438.) 

It  is  well  settled  that  under  a  charge  of  obtaining  money 
under  false  pretenses  it  is  necessary  to  prove  the  falsity  of  the 
pretense.  In  State  v.  Lyim,  89  Wash.  463,  154  Pac.  798,  it  was 
held  that  it  is  incumbent  upon  the  state  to  prove  that  the  repre- 
sentation made  was  false.    Many  cases  holding  similarly  might 
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be  cited  upon  that  proposition.  Our  own  supreme  court,  how- 
ever, has  passed  upon  the  question  in  the  case  of  State  v.  Taylor, 
51  Mont.  387,  153  Pac.  275. 

Upon  the  question  whether  or  not  it  is  necessary  to  prove  the 
falsity  of  the  representations  made  it  may  be  safd  that  the  very 
word  "bunco"  and  ''confidence  gam^'*  in  themselves  imply  that 
the  representations  must  be  false.  In  order  to  prove  it  was 
bunco  or  a  confidence  game,  it  must  be  shown  it  was  a  swindle, 
and  it  cannot  be  shown  it  was  a  swindle  unless  it  is  shown  that 
the  representations  were  false.  On  the  other  hand,  if  the  repre- 
sentations are  not  false,  no  matter  what  they  might  be,  they 
could  not  be  constituted  into  a  confidence  game  or  bunco. 

Ifr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Fra/nk  Woody, 
Assistant  Attorney  Oeneral,  for  Respondent,  submitted  a  brief; 
Mr.  Woody  argued  the  cause  orally. 

Counsel  for  appellants  assume  that  the  crime  denounced  by 
section  8684  is  that  of  obtaining  money  by  false  pretenses,  and 
is  covered  by  section  8683,  but  such  assumption  is  erroneous. 
These  two  sections  relate  to  and  cover  entirely  separate  and 
distinct  crimes.  (Lacey  v.  People,  43  Colo.  199,  95  Pac.  302.) 
In  the  case  of  People  v.  Miller,  278  111.  490,  L.  R.  A.  1917E,  797, 
116  N.  £.  131,  the  supreme  court  of  lUinois  said  that  the  differ- 
ence between  obtaining  money  by  false  pretenses  and  obtaining 
money  by  a  confidence  game  is  the  means  by  which  the  money  is 
obtained. 

Speaking  of  the  offenses  defined  by  sections  1927  and  2213  of 
the  Missouri  Codes,  the  supreme'  court  of  that  state  said  that  it 
was  the  evident  purpose  of  section  2213  to  provide  for  a  class  of 
false  pretenses  not  included*  in  section  1927,  and  that  it  was 
intended  to  reach  a  class  of  offenders  known  as  "confidence 
men"  who  obtained  the  money  of  their  victim  "by  means  of  or 
by  the  use  of  some  trick  or  representation  designed  to  deceive, 
the  very  essence  of  the  crime  being  that  the  injured  party  must 
have  relied  upon  some  false  and  deceitful  pretense  or  device 
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and  parted  with  his  property.  (State  v.  Pickett,  174  Mo.  663, 
74  S.  W.  844;  State  v.  Wilson,  223  Mo.  156,  122  S.  W.  701.) 

"Confidence  game"  is  defined  as  follows:  **Any  swindling 
operation  in  which  advantage  is  taken  of  confident  reposed  by 
the  victim  in  the  swindler."  (Webster's  New  International  Dic- 
tionary.) A  swindler's  operation  for  robbing  or  cheating  a 
person  whose  confidence  he  has  gained;  bunco.  (Standard  Dic- 
tionary.) A  kind  of  swindle  practiced  principally  in  large  cities 
upon  unwary  strangers,  the  swindler,  usually  under  the  pre- 
tense of  acquaintanceshijp,  gaining  the  confidence  of  his  victim 
and  then  robbing  or  fleecing  him  at  cards  or  betting  or  otherwise ; 
bunco.  (Century  Dictionary.)  The  Illinois  and  the  Colorado 
courts  in  defining  the  words,  ** confidence  game"  have  adopted 
the  meaning  given  such  words  by  Webster's  New  International 
Dictionary.  (People  v.  Turpin,  233  111.  452,  17  L.  B.  A.  (n.  s.) 
276,  84  N.  E.  679;  People  v.  Talmage,  233  111.  560,  84  N.  E. 
655;  People  v.  Depew,  237  111.  574,  86  N.  E.  1090;  People  v. 
Poindexter,  243  111. '  68,  90  N.  E.  261 ;  Lace  v.  People,  43  Colo. 
199,  95  Pac.  302;  People  v.  Mason,  113  Cal.  76,  45  Pac.  182.) 
"Bunco"  is  defined  as  meaning  a  swindling  game  or  scheme;  a 
confidence  game.  (Webster's  New  International  Dictionary.) 
A  swindling  game  or  trick;  a  confidence  game.  (Standard  Dic- 
tionary.)    A  swindle.     (Century  Dictionary.) 

It  may  be  true  that  in  some  cases  it  is  necessary  to  introduce 
evidence  to  prove  the  falsity  of  the  representations  or  statements 
made,  but  in  other  cases,  of  which  this  is  one,  the  facts  proven 
speak  for  themselves,  and  it  is  not  necessary  for  the  state  to 
introduce  any  other  evidence  to  prove  the  falsity  of  the  repre- 
sentations or  statements.  (People  v.  Strosmder,  264  111.  434, 
106  N.  E.  229;  State  v.  King,  88  Minn.  175,  92  N.  W.  965; 
People  V.  MUler,  278  111.  490,  L.  R.  A.  1917E,  797, 116  N.  E.  131 ; 
Powers  V.  People,  53  Colo.  43,  123  Pac.  642 ;  Fleming  v.  State, 
174  Ind.  264,  91  N.  E.  1085;  Elliott  v.  People,  56  Colo.  236, 
138  Pac.  39 ;  West  v.  PeopU,  60  Colo.  488, 156  Pac.  137.) 

66  Mont.- 


98  State  v.  Moran  et  al.  [Mar.  T.  '19 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court 

This  appeal  is  from  a  judgment  of  conviction  of  the  confi- 
dence game,  or  ** bunco,"  as  denounced  in  section  8684  of  the 
Revised  Codes. 

The  defendants  having  decided  not  to  assume  the  risk  of  going 
upon  the  stand  in  their  own  defense,  the  case  rests  upon  the 
evidence  adduced  by  the  state  alone,  the  substance  of  which  is 
[1]  as  follows:  The  complaining  witness  came  from  North 
Dakota  to  Montana,  using  as  a  means  of  conveyance  an  automo- 
bile which  he  intended  to  sell,  ai^d,  with  the  proceeds  thereof, 
engage  in  farming  in  a  small  way.  On  a  Saturday  evening, 
about  the  last  of  July^,  1917,  while  sitting  on  a  bench  in  the  city 
park  at  Great  Falls,  the  defendant  Moran  came  up  and  took  a 
seat  beside  him  and  started  a  conversation  on  the  topics  of  the 
day.  In  the  course  of  the  talk  Adair,  the  prosecuting  witness, 
told  his  reasons  for  coming  to  Montana,  and  of  his  intention  of 
going  to  Canada  to  work  at  harvesting,  using  as  a  means  of 
conveyance  the  automobile  above  referred  to.  Moran  then  told 
Adair  that  he  had  a  brother  at  Edmonton,  Alberta,  to  whom  he 
would  write  and  ascertain  about  crop  conditions,  etc,  there; 
that  on  his  return  the  Monday  following  he  was  going  out  in 
the  country  to  look  at  some  land,  and  arranged  with  the  witness 
to  meet  him  at  the  Park  Hotel  on  the  next  Monday  between  1 
and  2  o'clock,  by  which  time  he  expected  a  reply  from  his  brother 
answering  his  inquiries  relative  to  conditions  in  Canada;  that 
they  met  pursuant  to  arrangements,  and  at  Moran 's  suggestion, 
started  to  the  postoffice  **to  see  if  there  was  any  mail  for  him" 
(Moran) ;  that  on  the  way  there,  and  near  the  Western  Union 
telegraph  oflBce,  Moran,  happening  to  look  ahead,  saw  defendant 
Burke;  Moran  remarking:  ** There  is  a  gentleman  I  met  under 
peculiar  circumstances."  They  continued  walking  until  they 
overtook  Burke,  when  Moran,  addressing  Burke,  said:  "Hello 
there,  Spokane!"  To  which  Burke  replied:  *' Guess  you  are 
mistaken  in  your  man."  The  three  proceeded  on,  Burke  step- 
ping into  the  Tod  Building,  where  the  Western  Union  ofSce  is 
located.    Before  reaching  the  postoflSce,  Burke  again  caught  up 
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with  Moran  and  witness,  and,  renewing  the  conversation,  said: 
"Say,  I'd  like  to  have  you  explain.  You  spoke  a  bit  ago  as 
though  you  had  seen  me  some  place.  I'd  like  to  have  you  ex- 
plain where  you  met  me."  Moran  then  proceeded  to  relate  the 
condition  of  opulence  Burke  was  in  when  he  (Moran)  had  seen 
him  in  a  Spokane  bank,  with  a  ''big  roll  of  bills"  in  his  hands, 
and  that,  after  Burke  left,  the  cashier,  a  judge,  and  he  (Moran), 
all  three  "spoke  about  Burke  having  so  many  bills."  At  the 
same  time  Moran  mentioned  the  fact  that  he  had  seen  Burke's 
picture  in  a  Spokane  paper  in  connection  with  a  "big  winning" 
Burke  had  made,  the  newspaper  stating  that  a  "young  eastern 
plunger"  had  "cleaned  up  $80,000"  from  the  Seattle  pool- 
rooms. Burke  then  said:  "You  boys  are  not  spotters  or  detec- 
tives, are  yout"  Adair  stated  that  he  was  not,  and  Moran  said 
the  same.  "Well,"  said  Burke,  "It  seems  as  though  you  know 
who  I  am,  and  I  will  explain  a  little.  I  am  working  here  for  a 
Breeders*  Association  of  New  York,  placing  some  money  on  some 
horses.  We  are  trying  to  break  up  some  exchanges  that  are 
carrying  on  in  the  different  cities."  The  complaining  witness, 
further  testifying,  stated:  "He  [Burke]  explained  a  little  bit 
further  and  started  to  go  away,  and  Moran  spoke  up  and  says : 
'Can't  you  do  a  little  something  for  usf  Burke  pulled  out  a 
few  bills  from  his  pocket  and  handed  them  toward  Moran,  and 
Moran  says:  *No,  I  didn't  mean  it  that  way,'  and  Moran  pulled 
a  dollar  out  of  his  pocket  and  handed  it  to  Burke  and  says: 
'Can't  you  get  us  a  little  cigar  money?  Place  it  on  the  races?' 
So  Burke  took  the  dollar  and  says:  "Go  up  the  street  a  few 
blocks  and  I  will  meet  you  later  on.'  Burke  disappeared  and 
came  back  later  on  and  gave  Moran  $2.  Then  he'' asked  us  to 
come  back  of  the  Motor  Inn,  in  the  park  there,  and  he  would 
explain  more  definitely  about  his  business.  So  we  went  there 
and  sat  down  and  talked  over  his  business."  The  witness  then 
testified:  That  Burke  related  in  detail  his  connection  with  the 
Breeders'  Association,  whose  object  was  to  break  up  betting  ex- 
changes throughout  the  country  by  means  of  information  it 
imparted  to  agents  in  different  parts  of  the  country  through  a 
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code  which  indicated  the  name  of  the  horse  that  would  win  a 
particular  race  on  a  certain  day.  That  by  this  means,  and  the 
making  of  large  bets,  the  exchanges  would  not  be  able  to  with- 
stand  the  losses  and  would  be  obliged  to  go  out  of  business.  That 
he  exhibited  what  purported  to  be  a  letter  from  the  International 
Bonding  Company  notifying  him  that  his  bond  in  the  sum  of 
$30,000  conditioned  for  the  faithful  performance  by  him  of  his 
alleged  contract  with  the  Breeders'  Association  of  New  York  had 
been  accepted;  also,  a  letter  from  the  "Owners  &  Breeders' 
Association  of  New  York  City"  informing  "Edward  C.  Ray" 
(Burke)  that  he  had  "committed  a  grievous  error  recently, 
against  the  instructions  given  you  by  this  company, ' '  and  that '  *  a 
repetition  of  this  error  will  mean  your  immediate  dismissal  from 
our  employ,  without  notice,"  etc.  That  he  produced  a  paper 
which  purported  to  be  a  code  of  the  association  indicating  a  win- 
ning horse  for  that  day.  That  thereupon  Burke  asked  the  wit- 
ness and  Moran  if  they  wanted  to  place  a  little  money  on  the 
races.  That  in  response  thereto  he  and  Moran  each  gave  Burke 
$5  to  bet  upon  the  races.  That,  before  leaving  to  bet  the  money, 
Burke  cautioned  them  not  to  be  seen  on  the  street  with  him 
(Burke).  That  his  family  connections  in  Pittsburg  were  "highly 
respectable,"  and  drew  a  vivid  picture  of  their  chagrin  should 
they  learn  of  his  "being  in  trouble."  That  he  related  the  story 
of  a  friend  who,  while  working  in  a  bank  in  Salt  Lake  City,  had 
used  some  of  the  bank's  money  to  the  amount  of  several  thou- 
sand dollars  which  he  was  unable  to  replace.  That,  under  the 
advice  and  direction  of  Burke,  he  obtained  $2,000  and  "won*' 
his  bet  on  the  races,  and  got  out  of  trouble  without  discovery 
by  the  bank  officials;  but  that,  in  his  exultation  over  his  good 
luck,  the  friend  forgot  that  "better  part,"  discretion,  and  gave 
Burke  away.  That  Burke  remarked:  "That's  the  way  a  friend 
sometimes  does  you  up.  You  try  to  help  him  out,  and  he  goes 
and  gives  you  away."  That  Burke  left  with  the  two  $5  bills 
to  make  the  bet,  and  shortly  thereafter  returned  with  a  $20  bill, 
and  inquired  of  Adair  if  he  had  the  change.  That  witness  re- 
plied: "No."    That  Burke  then  gave  the  $20  to  Moran  to  get  it 
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changed,  telling  the  latter  to  give  witness  $10.  That  Moran  on 
his  return  handed  Adair  the  $10.  That  Burke  was  then  going 
under  the  name  of  ** Edward  C.  Ray,''  or  **E.  C.  Ray,"  and 
Moran  under  the  name  of  ''Charles  Grove.*'  That  Moran  sug- 
gested playing  more  money.  That  Burke  then  dispatched  Moran 
uptown  to  see  if  any  message  had  arrived,  Moran  remarkiitg, 
"They  ought  to  be  on."  That  shortly  thereafter  Moran  returned 
with  a  message,  whereupon  resort  was  had  to  the  code  and  the 
winning  horse  found.  That  Burke,  in  answer  to  Adair's  inquiry 
as  to  the  legitimacy  of  the  transaction,  replied'  that  it  was  per- 
fectly legitimate,  ^hat  witness  told  Burke  he  did  not  want  to 
get  into  trouble,  and  thereupon  produced  four  travelers'  checks 
for  $10  each,  one  for  $20,  and  a  $10  bill,  and  delivered  them  to 
Burke,  the  latter  remarking  that  he  ** hated  to  go  to  the  exchange 
with  such  a  small  bet,"  and  suggesting  thtit  Moran  and  witness 
put  up  a  check  for  $1,000  each.  That  Burke  thereupon  made 
out  a  check  for  Moran  and  asked  Moran  which  bank  he  should 
make  it  out  on,  Moran  telling  him  to  make  it  out  on  a  bank  in 
Pendleton,  Oregon.  That  Burke  filled  it  out  and  signed  Moran 's 
name  as  "Charles  Grove." 

"He  asked  me  what  bank  I  could  give  a  check  on,  and  I  told 
him  I  didn't  have  any  money.  He  said  it  was  immaterial,  that 
he  would  take  up  the  checks  before  they  could  go  through  the 
exchange;  that  'we  would  make  this  money  on  the  bet  because  it 
was  sure,  and  there  was  no  danger  of  the  checks  going  through. ' 
He  asked  me  what  bank  to  make  the  check  on,  and  I  told  him 
to  make  it  out  to  the  Fargo  National  Bank.  He  filled  it  out  and 
didn't  ask  me  to  sign  my  name.  He  signed  the  checks  and  went 
down  to  the  exchange  with  the  money  and  those  checks  and  was 
supposed  to  place  it  on  a  horse-race.  After  a  while  he  came  back 
and  waited  for  a  few  minutes."  Moran  was  then  sent  down  to 
^et  the  winnings,  and  "after  a  while  came  back  and  said  we  had 
won  the  money  all  right,"  but  that  when  the  man  was  handing 
out  the  money' Moran  requested  the  return  of  the  checks,  and 
was  told  by  a  man  at  the  window  of  the  exchange  that  "those 
checks  were  foreign  checks  and  would  have  to  go  through  to  see 
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if  they  were  any  good."  That  Moran  came  back  without  any 
money,  and  **  Burke  went  for  him  for  getting  everything  balled 
up  and  said  he  ought  to  have  attended  to  that  part  of  it:  Burke 
said  he  had  put  up  a  thousand  dollars  of  his  company's  money 
also,  and  of  course  that  was  lost,  and  he  had  to  figure  out  how 
to  make  good  to  the  company.  He  decided  he  had  better  go 
down  to  the  exchange  and  see  if  he  could  njot  get  it  straightened 
out,  and  after  a  while  he  came  back  from  the  exchange  with  the 
statement  made  out  on  a  letter-head  that  we  was  to  take  up  those 
checks  the  following  day.  He  also  had  a  statement  from  the 
exchange  on  a  card  *I.  0.  U.*  so  much.  That  is,  that  they  owed 
us  fellows  so  much  money,  and  we  was  to  take  out  the  checks — 
make  them  good — the  following  day.  He  brought  these  bogus 
checks  back  and  handed  Moran  his  and  the  one  he  made  out  for 
me,  and  we  destroyed  them."  Adair  further  testified  that 
Burke  suggested  to  him  that  '*  Moran  and  I  go  to  some  hotel  off 
the  main  part  of  the  town  here  and  stay  together  during  the 
night";  that  Moran  suggested  that  they  go  to  the  Ben  Hotel 
and  that  '*  Burke  advised  us  to  keep  away  from  the  main  part 
of  down  town";  that  they  finally  went  to  the  Hotel  Royal  and 
stayed  all  night,  Moran  paying  the  bill;  that,  before  leaving 
Burke  the  night  before,  arrangements  were  made  for  Moran  and 
witness  to  meet  him  at  the  Park  Hotel  at  9  o'clock,  but  when  they 
arrived  Burke  had  not  appeared;  that  Moran  left  witness  and 
subsequently  came  back  and  told  him  **he  had  lost  the  money, 
that  is,  couldn't  get  it";  that  Burke  showed  Moran  and  witness 
the  newspaper  clipping  he  claimed  to  have  cut  out  of  a  Spokane 
newspaper  in  regard  to  himself,  before  witness  put  up  the  $70. 
On  cross-examination,  the  complaining  witness  testified  that  he 
had  told  Moran  he  had  a  car  and  had  a  notion  to  drive  it  on  the 
trip  to  Canada,  if  the  duty  was  not  too  much ;  that  Moran  said  if 
he  would  drive  up,  **he  wquld  make  it  worth  while  to  go  along" ; 
that  he  put  confidence  in  Burke,  or  he  would  not  be  here ;  that 
the  Breeders'  Association  kept  Burke  informed  as  to  what  horses 
to  bet  on ;  that  Burke  said  there  was  not  a  chance  to  lose ;  that 
Moran  said,  **I  don't  need  to  be  afraid,"  that  Burke  was  all 
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right,  that  was  when  the  money  was  put  up  and  hefore  it  was 
lost ;  that  he  did  not  know  that  there  was  anything  said  or  done 
by  Moran  before  he  put  up  the  $70.  Upon  being  recalled,  Adair 
testified  further  that  Burke  gave  Moran  his  membership  card 
to  go  down  to  the  exchange,  saying  a  man  had  to  have  a  mem- 
bership card  to  get  into  the  exchange;  that,  when  explaining 
about  the  membership  card,  he  cautioned  Moran  not  to  lose  the 
card  because  they  cost  a  thousand  dollars  each,  and  on  betting 
on  the  races  he  brought  the  ''cards  back  as  an  exchange  card  that 
he  got  there,  after  the  money  was  paid,  or  he  claimed  that  he 
paid,  the  exchange  gave  him  a  card";  that  Moran  brought  the 
cards  back ;  that  the  cards  he  brought  back  were  similar  to  Ex- 
hibit ''C"  (Exhibit  *'€"  is  the  letter,  above  referred  to,  from 
the  International  Bonding  Company  informing  Burke,  under  the 
name  of  Edward  C.  Ray,  at  New  York  City,  that  his  bond  for 
$30,000  had  been  accepted) ;  that  the  cards  Moran  brought  back 
had  the  name  of  ''Hunter  Club"  and  "Owl  Club"  on  them; 
that  Moran  got  the  cards  from  the  exchange  after  the  money  was 
put  up;  and  that  Moran  told  him  that  he  had  been  living  at 
Pendleton,  Oregon. 

Homer  Robinson,  a  deputy  sheriff,  testified  that  he  got  the 
grip,  which  was  introduced  in  evidence,  from  the  chief  of  police 
or  the  sheriff,  he  did  not  know  which,  at  Fargo,  North  Dakota; 
that  the  first  time  he  ever  saw  the  defendants  was  in  the  sheriff's 
office  there;  that  Burke  claimed  the  grip  and  its  contents;  that 
coming  home  on  the  train  Burke  wanted  to  take  some  things  out 
of  the  grip ;  that  there  were  "some  particular  cards  marked  that 
he  wanted  to  take  out  of  the  grip";  that  he  had  known  Burke 
for  about  three  years ;  that  he  had  been  residing  between  Power 
and  Great  Falls  during  that  time,  a  good  share  of  the  time  in 
the  latter  place ;  that  he  had  known  Moran  by  sight,  but  had  no 
personal  acquaintance  with  him ;  saw  him  around  the  Fair  Hotel 
in  the  spring  and  summer  of  1917,  with  his  wife  and  child ;  and 
that  Moran  and  a  man  by  the  name  of  Simmons  were  the  owners 
of  the  Fair  Hotel,  Moran  acting  as  clerk  at  the  time  of  the 
happening- of  this  offense. 
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The  sole  question  for  determination  upon  this  appeal  is  the 
character  and  sufficiency  of  the  evidence  to  sustain  the  conviction 
of  both  defendants  for  a  violation  of  the  statute  aimed  at  the 
suppression  of  the  offense  known'  as  ** bunco"  or  ** confidence 
game,"  counsel  for  defendants  contending  that  there  is  **no  evi- 
dence to  support  the  verdict  or  judgment  in  the  case." 

The  scheme  is  so  old  that  its  origin  is  lost  in  antiquity.  Its 
[2]  essence  is  deceit  and  pretense  of  which  the  injured  party 
has  no  suspicion — a  species  of  dissembling  that  is  made  to  look 
like  perfect  honor.  It  attracts  and  ensnares  both  the  greedy 
and  the  guileless,  for  they  are  equally  the  prey  of  the  cunning 
and  the  unscrupulous.  It  takes  all  the  forms  to  which  legitimate 
transactions  leiid  color.  As  was  said  by  the  supreme  court  of 
Illinois,  in  Morion  v.  People,  47  111.  468:  **  These  devices  are  as 
various  as  the  mind  of  man  is  suggestive." 

The  stsfctutes  of  many  of  the  states  are  directed  against,  and 
are  intended  to  reach  the  class  of  offenders,  now  well,  though 
somewhat  colloquially  known  as  "confidence  men"  who  obtain 
the  money  of  their  victims  by  means  of,  or  by  the  use  of,  some 
trick  or  representation  designed  to  deceive.  The  very  essence 
of  the  crime  is  that  the  injured  party  must  have  relied  upon  some 
false  or  deceitful  pretense  or  device  and  parted  with  his  prop- 
erty. {State  V.  Pickett,  174  Mo.  663,  74  S.  W.  844;  State  v. 
Wilson,  223  Mo.  156,  122  S.  W.  701.)  In  Illinois  it  is  held  that 
any  scheme,  whereby  a  swindler  wins  the  confidence  of  his  vic- 
tim and  swindles  him  out  of  his  money  by  taking  advantage  of 
such  confidence,  constitutes  a  *' confidence  game."  {People  v. 
Poindexter,  243  111.  68,  90  N.  E.  261.)  People  v.  Miller,  278 
III.  490,  L.  B.  A.  1917E,  797,  116  N.  E.  131,  decided  by  the  last- 
named  court  as  late  as  1917,  upheld  a  conviction  of  one  Lodavine 
Miller,  under  a  statute  similar  to  the  one  under  discussion,  by 
the  use  of  a  promise  of  marriage  as  a  means  of  perpetrating  the 
bunco  or  confidence  game.  The  court  said:  **The  contention 
cannot  be  maintained  that  Lodavine  was  merely  guilty  of  the 
breach  of  a  marriage  contract.  Her  breach  of  that  contract  was 
a  mere  incident  of  her  false  and  fraudulent  scheme  to  obtain 
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from  Foulkes  his  money.  She  entered  into  the  contract  and 
made  her  declarations  of  love  and  affection  and  repeated  vows 
that  she  would  keep  her  promise  for,  the  unlawful  purpose  of 
obtaining  his  confidence  and  his  money,  and  for  that  purpose 
only." 

People  V.  Strosnider,  264  HI.  434,  106  N.  E.  229,  was  a  case 
similar  in  many  respects  to  the  case  at  bar.  There,  one  Kirby, 
a  banker,  was  induced  to  put  up  $20,000  for  the  ostensible  pur- 
pose of  betting  it  on  a  horse-race.  The  bet  was  to  be  made  at 
an  alleged  pool-room  in  the  city  of  Chicago,  the  victim  being  in- 
ducted into  a  room  having  the  appearance  of  a  regularly  equipped 
pool-room,  the  evidence,  however,  showing  the  appliances  to  have 
been  spurious.  There,  as  here,  the  money  was  lost.  The  defend- 
ant  was  convicted  of  working  the  confidence  game  and  swindling 
Kirby  out  of  $20,000.  The  pool-room  in  the  instant  case  seems 
to  have  been  a  pool-room  of  the  mind,  for  the  record  is  silent 
coneeming  its  location  or  description.  In  sustaining  the  con- 
viction, the  supreme  court  of  Illinois,  in  the  case  above,  said: 
**The  contention  that  the  verdict  is  not  sustained  by  the  evi- 
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dence  is  based  upon  the  assumption  that  there  is  no  proof  that 
any  of  the  representations  made  by  the  plaintiff  in  error  to 
Kirby  which  induced  him  to  bet  $20,000  on  'Lucky  George' 
were  false,  and  that  consequently  the  carpi^  delicti  of  the  crime 
with  which  plaintiff  in  error  was  charged  was  not  proven.  It 
may  be  conceded  that  there  is  no  direct  evidence  showing  the 
falsity  of  the  statements  and  representations  made  by  plaintiff 
in  error  to  ffirby  to  induce  him  to  bet  on  'Lucky  George'  at  the 
alleged  pool-room,  and  that  it  was  necessary  to  prove  the  falsity 
of  such  statements  or  representations  in  order  to  establish  the 
carpus  delicti  of  the  crime;  still,  it  was  not  necessary  to  prove 
such  matters  by  direct  evidence.  The  corpus  delicti  may  be 
proven  by  circumstantial  evidence.  (People  v.  See,  258  111.  152, 
101  N.  E.  257;  People  v.  Holz,  261  HI.  239, 103  N.  E.  1007.) " 

In  Poivers  v.  People,  53  Colo.  43,  123  Pac.  642,  the  supreme 
court,  construing  a  statute  practically  identical  with  ours,  said  j 
''The  offense  aimed  at  by  the  statute  is  obtaining   money  hy 
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means,  or  use,  of  what  is  false  or  bogus.  The  race  at  Council 
Bluffs  was  unquestionably  bo^s.  Bowman  having  confidence  in 
the  integrity  of  Powers  and  his  ability  to  win  the  race,  and  con- 
fiding in  his  representations,  was  induced  by  the  latter,  on  the 
assurance  that  he  would,  and  that  the  race  was  bona  fide,  to  bet 
that  he  would  win.  When  these  representations  were  made  which 
induced  Bowman  to  bet,  the  purpose  of  the  parties  concerned, 
including  Powers,  was  that  he  should  lose,  and  thus  swindle 
Bowman.  These  undisputed  facts  establish  the  offense  named 
in  the  statute."  To  the  same  effect  are  Maxwell  v.  People,  158 
111.  248,  41  N.  E.  995;  People  v.  Poindexter,  243  111.  68,  90  N.  E. 
261';  n%ighes  v.  People,  223  111.  417,  79  N.  E.  137 ;  12  Corpus 
Juris,  ** Confidence  Game,"  p.  419. 

The  evidence  before  us  conclusively  shows  that  the  prosecuting 
witness  did  not  part  with  his  money  until  his  confidence  had 
been  firmly  placed  by  a  series  of  incidents  ingeniously  staged  to 
that  end,  among  which  were  these:  That  Burke  had  given  a 
bond  for  $30,000  for  the  faithful  handling  of  large  amounts  of 
money  for  the  Breeders'  Association,  and  was  otherwise  fortified 
with  credentials  calculated  to  convince  a  mind  much  less  verdant 
than  Adair's;  that  the  Breeders'  Association,  whose  trusted 
agent  he  pretended  to  be,  was  engaged  in  the  laudable  enterprise 
of  breaking  up  pool-rooms  by  winning  from  them  amounts  so 
large  that  they  could  not  withstand  the  losses,  and  donating 
part  of  the  winnings  to  charity ;  the  scene  in  the  Spokane  bank 
with  its  cashier,  a  **  judge,"  and  Burke  (the 'central  figure)  with 
a  *'big  roll  of  bills"  in  his  hands;  the  receipt  of  a  **sure  tip" 
from  the  Breeders'  Association  in  the  shape  of  a  Western  Union 
telegram  indicating  for  that  day  the  winning  horse;  and  Burke's 
statement  that  it  was  a  legitimate  transaction  and  that  they  could 
not  lose.  From  the  record  it  is  clear  that  the  defendants  well 
understood  that  the  success  of  their  designs  depended  entirely 
upon  their  ability  to  so  arouse  the  cupidity  of  their  victim  as 
to  unseat  his  business  judgment,  and  that  this  could  only  be  ac- 
complished by  screening  from  the  victim  throughout  the  many 
elements  of  chance  their  scheme  entailed.    Not  until  after  the 
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aimbimcement  by  Moran  that  the  money  was  lost  did  Adair 
awake  to  the  realization  that  |je  had  been  duped  by  what  ap- 
peared to  him  a  legitimate  enterprise.  It  is  not  always  neces- 
sary to  a  conviction  to  establish  the  falsity  of  every  pretense  j 
for,  if  that  were  true,  every  malefactor  could  escape  conviction 
by  blending  some  truth  with  his  false  pretenses.  It  is  enough 
if  the  material  parts  of  the  pretenses  be  false,  made  with  intent 
to  deceive  the  person  sought  to  be  wronged  and  induce  him  to 
part  with  his  money,  and  on  the  strength  of  such  representations 
the  money  is  obtained.  {Beasley  v.  State,  59  Ala.  24.)  Web- 
ster defines  a  "confidence  game"  thus:  *'Any  swindling  opera- 
tion in  which  advantage  is  taken  of  the  confidence  reposed  by 
the  victim  in  the  swindler." 

Our  conclusion  therefore  is  that  the  conviction  of  defendant 
Bnrkeis  sustained  by  the  evidence  and  should  be  affirmed. 

As  to  Moran:  Had  the  prosecution  negatived  the  existence  of 
a  pool-room  in  the  city  of  Great  Palls,  and  the  genuineness  of 
the  message  purporting  to  have  been  obtained  from  the  Western 
Union  telegraph  office — the  telegram  upon  which  Adair  acted' 
in  intrusting  his  money  to  Burke — ^^e  might  have  reached  a 
different  result.  In  the  absence  of  this  proof,  however,  we  are 
of  the  opinion  that  the  evidence  is  not  sufficient  to  establish  be- 
yond a  reasonable  doubt  that  Moran  was  the  confederate  of ' 
defendant  Burke,  and  therefore  as  to  him  the  judgment  should 
be  reversed  and  the  cause  remanded,  with  directions  to  grant  a 
new  trial.    It  is  so  ordered. 

Mb.  Chief  ^Justice  Brantly  :  I  concur  in  the  result,  though 
I  think,  with  Mr.  Justice  Holloway,  Mr.  Justice  Cooper  fails 
to  distinguish  clearly  the  crime  of  practicing  a  confidence  game 
from  that  of  obtaining  money  or  property  by  iheans  of  a  false 
and  fraudulent  pretense.  The  two  crimes  are  wholly  distinct. 
(Rev.  Codes,  sees.  8683,  8684.) 

Mr.  Justice  Holloway:  I  agree  with  the  result  reached,  but 
not  with  all  that  is  said  in  the  opinion.    Much  of  the  discussion 
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IS  more  appropriate  to  a  consideration  of  the  crime  of  obtaining- 
money  by  false  pretenses,  defined  by  section  8683,  Revised  Codes. 
Obtaining  money  by  means  of  a  confidence  game  is  a  distinct 
offense  condemned  by  section  8684.  ' 

There  is  evidence  in  the  record,  in  addition  to  that  stated 
above,  which,  with  the  evidence  narrated,  is  sufficient  in  my  opin- 
ion, to  establish  the  guilt  of  defendant  Burke. 

Behearing  denied  June  20,  1919. 
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(No.  4,267.) 
(Submitted  April  29,  1919.    Deeided  May  20,  1919.); 

[182  Pac.  107.] 

Criminal  Law — Sedition — Constitution — Congress — War  Powers 
— Free  Speech — Intent — Statutes  and  Statutory  Construction 
— Offer  of  Proof — Declarations — Hearsay — Instructions — Es^ 
ceptions — Evidence — Sufficiency. 

Sedition — Btatutea — CoiiBtitiition — Congress — EzclnsiTe  War  Powersi 

1.  Held,  that  the  Act  defining  sedition  (Chap.  11, Extra.  Session  1919) 
and  prescribing  punishment  for  it,  is  not  unconstitulional  as  infringing 
upon  tbe  exelusive  war  powers  of  Congress. 

23ame — Constitution — ^Pree  Speech. 

2.  Held,  that  the  Act  above  does  not  violate  the  guaranty  of  free 
speech  contained  in  either  the  federal  or  state  Constitution. 

Same — Folice  Regulations — Statutes — Criminal  Intent. 

3.  The  legislature  may,  in  the  exercise  of  police  power,  prohibit 
certain  Acts  for  the  preservation  Of  the  peace,  the  safety  of  the 
people,  etc,  without  making  evil  intent  an  ingredient  of  the  offense 
other  than  the  general  intent  implied  from  a  violation  of  the  statute. 

Same. 

4.'  The  Sedition  Act,  being  a  general  police  regulation,  held  valid 
under  the  rule  above,  as  against  the  objection  that  it  fails  to  make  a 
criminal  intent  an  ingredient  of  sedition.  ^ 

Same. 

5.  Held,  that  the  provision  of  the  Sedition  Act  prohibiting  the  utter- 
ing, in  time  of  war,  of  language  "calculated"  to  incite  or  inflame  re- 
sistance to  constituted  authority,  etc.,  is  broad  enough  to  include  intent, 
the  word  "calculate"  meaning,  among  other  things,  to  intend,  to  pur^ 
pose,  to  plan  or  design. 
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SUtQtorj  Confftrnetioii — Bule. 

6.  In  testing  the  validitj  of  a  statute  subject  to  two  constructions, 
one  of  which  will  uphold  its  validity,  while  the  other  will  condemn  it, 
the  former  will  be  adopted  if  it  can  be  done  without  violence  to  the  fair 
meaning  of  the  words. 

Sedition — Self-serving  Declarations — Offer  of  Proof — Proper  Rejection.- 

7.  An  offer  of  proof  of  declarations  of  defendant  tending  to  show 
his  loyalty  to  the  government,  made  out  of  court,  was  properly  re- 
jected. 

Trial — ^Instructions — Appeal  and  Error. 

8.  Of  an  instruction  given  at  the  instance  of  the  state  without  objec- 
tion from  defendant,  and  of  one  given  at  his  own  instance,  he  was  in 
no  position  to  complain  on  appeal.     {Rev.  Codes,  sec.  9271.) 

Same— -Argumentative  Instruction. 

9.  A  tendered  instruction,  argumentative  in  form,  was  properly  refused. 

Same — Instructions — ^Applicability  to  Evidence. 

10.  Where  the  only  evidence  upon  the  subject  of  defendant's  reputa- 
tion related  to  his  reputation  for  loyalty,  an  instruction  upon  that 
subject  must  have  been  understood  by  the  jury  as  applicable  to  that 
evidence  alone  and  not  as  referring  to  his  general  reputation. 

Sedition — Evidence— Sufficiency. 

11.  Evidence  held  sufficient  to  warrant  conviction  of  defendant  for 
the  erime  of  sedition  in  uttering  language,  the  natural  tendency  and 
reasonably  probable  effect  of  which  was  to  hinder  the  successful  prose- 
cution of  the  war.  ' 

Same — Statute — Construction — ^Precedents. 

12.  The  eonstruction  of  the  Fiederal  Espionage  Act  (40  Stat.  217, 
Chap.  30)  by  the  supreme  court  of  the  United  States,  though  not  con* 
elusive  upon  the  state  supreme  court  in  construing  the  Sedition  Act, 
Is  entitled  to  the  greatest  respect,  the  two  statutes  being  similar  in 
an  respects. 

Appeal  from  District  Court,  Carbon  County;  A.  C.  Spencer, 
Judge. 

Ben  Kahn  was  convicted  of  seditious  utterances,  and  ap- 
peals from  the  judgment  and  from  an  order  denying  his  motion 
for  a  new  trial.    Affirmed. 

Mr.  H.  C.  Crippen,  for  Appellant,  submitted  a  brief  and 
ai^ued  the  cause  orally. 

The  court  was  without  jurisdiction  because  of  the  unconstitu- 
tionality of  the  sedition  law  of  the  state.  The  Sedition  Act  vio- 
lates the  federal  Constitution  in  two  important  particulars: 
First,  it  assumes  to  legislate  with  regard  to  the  war-making 
power;  second,  it  violates  that  Constitution  and  the  Constitution 
of  this  state  as  to  freedom  of  speech  and  of  the  press. 
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War'tnaJctng  Power:  The  beginning  and  the  end  of  war  is  ex- 
clusively in  the  Congress  of  the  United  States.  This  being  so, 
the  subject  matter  of  war  is  national  in  its  scope.  It  affects  alike 
each  and  every  citizen  and  each  and  every  aggregation  of  citi- 
zens, commonly  called  the  several  states,  and  with  regi^d  to  that 
subject,  or  any  other  peculiar  to  the  national  government,  the 
failure  of  Congress  to  act  does  not  give  the  state  any  right  to 
legislate  with  regard  to  the  same.  ''The  matters  upon  which  the 
silence  of  Congress  is  equivalent  to  afBrmative  legislation  are 
national  in  their  character,  and  such  as  to  fairly  require  uniform- 
ity of  regulation  upon  the  subject  matter  involved,  affecting  all 
the  states  alike."  {Western  Union  Tel.  Co,  v.  James,  162  U.  S. 
650,  40  L.  Ed.  1105, 16  Sup.  Ct.  Rep.  934.)  .  That  is,  each  citizen 
must  bear  the  same  burden,  but  no  two  states  might  pass  the 
same  ''sedition''  laws  or  prescribe  the  same  penalties,  and  so 
different  citizens  would  be  differently  affected  with  regard  to 
the  war.  (Pappens  v.  United  States,  252  Fed.  55,  57,  164 
C.  C.  A.  167.) 

If  the  making  of  war  is  hampered  and  there  is  a  question 
whether  or  not  the  power  will  be  exercised,  it  is  certainly  the 
duty  of  Congress,  under  the  Constitution,  to  cut  away  the  ob- 
struction. The  state  may  feel  the  need  X)f  federal  action,  bat 
it  cannot  step  in  and  assume  the  burden.  {Knox  v.  Lee,  12 
Wall.  (U.  S.)  457,  20  L.  Ed.  287,  310.) 

"Sedition"  is  a  crime  against  the  sovereign-r-the  nationality — 
and  is  the  willful  doing  of  something  to  impede  that  nationality 
in  protecting  itself.  Is  it  not  reasonable  to  suppose  that  that 
sovereign  would  say  what  constituted  "sedition,"  and  if  it  did 
not  say,  why  should  another  speak  t 

The  war  in  which  we  are  now  engaged  and  which  is  about  to 
close  is  a  war  of  the  whole  people  of  this  country ;  it  is  a  war  of 
our  nationality ;  it  is  not  a  war  of  the  several  states,  or  any  one 
of  them ;  so  anything  done  or  said  in  connection  therewith  can- 
not offend  any  law  of  any  state.  War  against  the  United  States 
is  not  war  against  any  particular  state.  Treason  against  the 
federal  government  is  not  treason  against  the  state  of  Montana. 
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The  foregoing  is  discussed  fully  in  People  v.  L^/nch,  11  Johns. 
(N.  Y.)  549;  Ex  parte  Quarrier,  2  W.  Va.  569. 

The  emergency  clause  of  the  Act  does  not  add  any  strength  to 
the  Act.  {Northwestern  Mfg.  Co.  v.  WoA^ne  Cir.  Judge  {Cham- 
hers),  58  Mich.  381,  55  Am.  Rep.  693,  25  N.  W.  372,  373;  West- 
em  Union  Tel.  Co.  v.  James,  162  U.  S.  650,  40  L.  Ed.  1105,  16 
Sop.  Ct.  Rep.  934;  Henderson  v.  New  York,  92  U.  S.  259,  23 
L.  Ed.  543.) 

Freedom  of  Speech  and  of  the  Press:  The  sedition  law  violates 
the  first  amendment  to  the  federal  Constitution  and  section  10 
of  Article  III  of  the  state  Constitution,  because  the  first  portion 
thereof  takes  away  the  intent  of  the  person  who  shall  '*  utter, 
print  or  pnblish"  the  forbidden  language.  ''Calculated"  is  the 
word  used.  From  the  wording  of  the  Act  and  the  obvious  mean- 
ing of  its  terms,  the  word  "calculated''  does  not  mean  what  the 
one  using  the  forbidden  language  intended.  The  intent  or  pur- 
pose with  which  the  language  complained  of  is  used  cannot  be 
considered  by  the  jury  which  should  try  the  offender.  The  only 
question  for  the  jury  would  be:  "Do  you  believe  the  language, 
viewed  in  the  ordinary  acceptance  of  its  terms,  would  tend  or 
be  liable  to  incite  or  infiame  resistance?"  No  law  of  this  char- 
acter has  ever  gone  so  far.  The  Espionage  Act  of  1917  and  the 
amendment  thereto  in  May,  1918,  both  use  the  word  "willfully," 
and  the  amendment  uses  the  word  "intended"  where  the  Act 
under  consideration  uses  "calculated."  Otherwise,  the  federal 
amendment  is  almost  in  the  exact  words  of  our  sedition  law. 

Our  own  Constitution  gives  free  rein  to  spoken  or  written 
words,  except  that  a  person  shall  be  "responsible  for  all  abuse 
of  that  liberty."  That  phrase  is  written  into  all  decisions  cover- 
ing the  first  amendment  to  the  federal  Constitution.  It  is  the 
dividing  line  between  liberty  and  license  or  lawlessness ;  and  to 
come  within  the  bounds  of  the  "responsibility,"  there  must  have 
been  an  intent  to  "incite,  inflame  or  obstruct";  that  is,  the 
language  complained  of  must  have  been  uttered  "willfully." 
"Willfully"  means  a  deliberate  purpose  to  accomplish  something 
forbidden  by  the  law.    "Every  man  is  responsible  criminally 
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for,  what  of  wrong  flows  directly  from  his  corrupt  intentions/* 
(Bishop  on  Criminal  Law,  641;  United  States  v.  Schutte,  252 
Fed.  212 ;  United  States  v.  Krafft,,  249  Fed.  919,  162  C.  C.  A. 
117 ;  United  States  v.  Pierce,  245  Fed.  878,  883 ;  Repiublica  v. 
Dennie,  4  Yeates  (Pa.),  267,  2  Am.  Dec.  402.)  In  1798,  Con- 
gress enacted  what  is  known  as  the  "sedition  law.'*  It  expired 
by  its  own  limitation  in  1801,  and  has  never  been  renewed, 
be(iau8e  of  the  resentment  of  the  people.  (Cooley's  Constitu- 
tional Limitations,  613,  615-617.)  ' 

The  language  charged  as  seditious  was  spontaneous  and  not 
deliberate,  and  was  the  result  simply  of  a  conversation  between 
the  defendant  and  another,  and  it  is  impossible  to  arrive  at  the 
intent  or  purpose  of  the  defendant  except  as  he  explains  the  use 
of  the  language  upon  this  occasion  in  his  testimony  in  this  case. 
The  law  contemplates  a  willful,  deliberate  purpose  to  disobey 
its  provisions,  and  any  statements  not  deliberately  and  premedi- 
tatedly  made  with  suck  an  intent  could  not  be  construed  as  sedi- 
tious. {State  V.  Spartz,  140  Minn.  203,  167  N.  W.  547.)  The 
case  of  Rex  v.  Trainer,  Alberta,  27  Can.  Crim.  Cas.  232,  is  a 
case  which  covers  the  one  at  bar  in  its  entirety. ' 

Mr.  S.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  the  State,  submitted  a  brief; 
Mr,  Woody  argued  the  cause  orally. 

War-makin>g  Power  of  Congress:  The  state  contends  that,  in 
matters  incidental  to  the  war-making  power  and  incidental 
to  the  maintenance  of  the  army  and  navy,  and  purely  local, 
the  states  possess  certain  legislative  powers.  As  illustrative 
of  the  principle  just  announced,  we  refer  the  court  to  the 
case  of  State  v.  Helm,  139  Minn.  267,  L.  R.  A.  1918C,  304, 
166  N.  W.  181.  The  legislature  of  Minnesota  enacted  what 
was  termed  an  espionage  law.  Thereafter  Congress  enacted 
the  espionage  law.  Act  of  June  15,  1917.  One  Holm  was 
convicted  of  a  violation  of  the  Minnesota  law  and  contended  that 
the  Act  of  Congress  abrogated  and  superseded  the  state  law, 
both  laws  being  very  similar.    The  supreme  court  of  Minnesota 
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held  otherwise,  and  sustained  the  conviction.  (See,  also,  Salter 
V.  Nebraska,  205  U.  S.  34,  10  Ann.  Cas.  525,  51  L.  Ed.  696,  27 
Sup.  Ct.  Rep.  419.)  The  fact  that  the  war-making  powet  is 
vested  in  the  federal  government  exclusively  does  not  deprive 
the  state  of  its  power  under  its  police  regulations  to  regulate  its 
internal  affairs.  The  statute  under  consideration  is  nothing 
more  nor  less  than  police  regulation.  This  is  plainly  disclosed 
by  section  3  of  the  Act  which  declares  that  the  Act  is  an  emer^ 
gency  measure  and  necessary  for  the  immediate  preservation  of 
the  public  peace  and  safety, — ^that  is,  the  peace  and  safety  of  the 
citizens  of  the  state.     (12  C.  J.,  904,  908.) 

We  contend  that  even  a  case  where  the  authority  of  Congress 
is  absolutely  exclusive,  and  Congress  has  seen  proper  to  legislate 
upon  the  subject,  it  is  ttill  within  the  power  of  the  state  to 
adopt  police  regulations,  on  the  same  subject,  if  it  sees  fit,  so 
long  as  these  police  regulations  are  not  in  contravention  of  any 
provision  of  the  federal  Constitution,  or  are  not  in  conflict  with 
a  valid  federal  statute,  and  so  long  as  it  does  not  constitute  an 
interference  with  matters  that  are  within  the  exclusive  scope 
of  federal  power.  {Presser  v.  lUinois,  116  U.  S.  252,  29  L.  Ed. 
615,  6  Sup.  Ct.  Rep.  580;  Ex  parte  Hollingsworth  (Tex.  Cr.), 
203  S.  W.  1102 ;  Beid  v.  Colorado,  187  U.  S.  137,  47  L.  Ed.  108, 
23  Sup.  Ct.  Rep.  92.) 

Freedom  of  Speech  and  of  the  Press:  Counsel  for  appellant 
insists  that  the  Act  in  question  violates  the  provisions  of  the 
first  amendment  to  the  federal  Constitution  and  of  section  10 
of  Article  III  of  the  Constitution  of  this  state,  basing  such  con- 
tention on  the  fact,  which  he  assumes  to  be  true,  that  intent  is 
not  made  an  essential  element  of  the  offense  defined  in  the  Act. 
The  provisions  of  the  first  amendment  to  the  federal  Constitu- 
tion, and  provisions  of  state  Constitutions,  similar  to  those  found 
in  section  10  above,  have  frequently  been  before  the  courts  for 
construction.  In  the  celebrated  case  of  People  v.  Most,  71  App. 
Div.  160,  75  N.  Y,  Supp.  591,  the  court  said:  "In  the  eye  of 
the  law  each  citizen  has  an  equal  right  to  live  and  act,  and  to 
enjoy  the  privileges  of  the  laws  of  the  state  under  which  he  lives, 
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• 

but  no  one  has  the  right  to  use  the  privileges  thus  conferred 
in  such  a  way  as  to  injure  his  fellow-citizens,  and  one  who 
imagines  that  he  has  labors  under  a  serious  misconce]ption,  not 
only  of  the  true  meaning  of  the  constitutional  provision  referred 
to,  but  of  his  duly  to  his  fellow-citizens  and  to  the  state  itself." 
(See,  also,  People  v.  Croswell,  3  Johns.  Cas.  (N.  T.)  337.)  In 
Warren  v.  United  States,  183  Fed.  718,  33  L.  R.  A.  (n.  s.) 
800,  106  C.  C.  A.  156,  the  court  said:  ''Liberty  and  freedom  of 
speech  guaranteed  by  the  Constitution  does  not  mean  the  un- 
licensed right  to  do  and  say  what  one  pleases  at  all  times  and 
under  all  circumstances." 

It  is  not  always  necessary  that  intent  be  made  an  essential 
element  of  a  crime,  and  statutes  may  define  a  crime,  irrespective 
of  the  intent  with  which  the  Act  constituting  the  crime  is  com- 
mitted.    (1  Wharton  on  Criminal  Law,  sees.  108-113.) 

Odgers,  speaking  of  seditious  libel,  an  offense  analogou&~to  the 
offense  defined  in  the  Act  under  consideration,  says:  **The  test 
whether  the  statement  is  seditious  libel  is  not  either  the  truth  of 
the  language  or  the  innocence  of  the  motive  with  which  the  state- 
ment is  published,  but  is  this:  Is  the  language  calculated  to 
promote  public  disorder,  or  physical  force  or  violence  in  a  mat- 
ter of  state!"  (Odgers  on  Libel  arid  Slander,  513;  citing  Rex 
V.  Aldred,  74  J.  P.  55,  22  Cox  C.  C.  1.) 

/mR.  justice  hollo  way  deUvered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  the  crime  of  sedition,  and  has 
appealed  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial.  / 

The  attorney  general  insists  that  the  new  trial  proceedings 
were  not  properly  before  the  lower  court  and  that  its  action 
thereon  is  not  subject  to  review.  The  question  raised  involves 
the  right  or  authority  of  the  county  attorney,  after  the  statutory 
time  for  filing  a  notice  of  intention  to  move  for  a  new  trial  had 
expired,  to  stipulate  that  the  notice  might  be  filed  out  of  time 
and  the  motion  heard  without  objection  upon  that  ground.     The 
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principal  questions  presented  by  appellant  may  be  raised  on  the 
appeal  from  the  judgment,  and  because  of  this  fact,  and  because 
of  the  importance  of  the  case,  we  reserve  our  opinion  upon  the 
attorney  general's  objection. 

^he  information  charges  that  on  March  6,  1918,  in  Carbon 
county,  Montana,  the  defendant  willfully,  seditiously  and  feloni- 
ously did  utter  the  language  following:  **This  is  a  rich  man's 
war,  and  we  have  no  business  in  it.  'They  talk  about  Hoover- 
ism — ^it's  a  joke.  Nobody  pays  any  attention  to  it.  It  don't 
amount  to  anything.  The  'Lusitania'  was  warned  not  to  sail. 
They  were  carrying  munitions  and  wheat  over  for  the  Allies. 
The  poor  man  has  no  show  in  this  war.  The  soldiers  are  fighting 
the  battles  of  the  rich." 

It  is  the  contention  of  appellant  that  the  Act  defining  sedition 
[1]  (Chapter  11,  Laws  of  the  Extraordinary  Session,  15th 
Legislative  Assembly  1918)  is  unconstitutional,  in  that  the  sub- 
ject matter  of  the  Act  is  one  national  in  character,  with  respect  to 
which  the  Congress  of  the  United  States  alone  may  legislate. 
The  argument  proceeds  upon  the  assumption  that  the  several 
states  have  surrendered  to  the  general  government  the  exclusive 
authority  to  define  sedition  and  prescribe  punishment  for  it. 

The  government  of  the  United  States  is  one  of  delegated 
powers,  but,  withiij  the  limits  prescribed  by  the  Constitution, 
its  authority  is  supreme.  The  Constitution  of  the  United  States, 
the  laws  enacted  and  treaties  made  in  pursuance  thereof,  consti- 
tute the  supreme  law  of  the  land,  binding  upon  the  courts,  any- 
thing in  the  Constitution  or  laws  of  the  state  to  the  contrary 
notwithstanding.  (Article  VI,  U.  S.  Constitution.)  If  the 
people  by  express  declaration,  or  by  necessary  intendment,  have 
surrendered  to  the  general  government  the  authority  to  define 
sedition,  it  follows  as  of  course  that  they  themselves  may  not 
do  so.  The  converse  is  equally  true.  "The  powers  not  dele- 
gated to  the  United  States  by  the  Constitution,  nor  prohibited 
by  it  to  the  states,  are  reserved  to  the  states  respectively  or  to 
the  people."     (Tenth  Amendment,  U.  S.  Constitution.) 
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It  is  not  contended  that  the  exclusive  authority  to  define  sedi- 
tion is  conferred  upon  the  Congress  by  express  provision  of  the 
Constitution;  but  it  is  insisted  that  the  grant  of  such  authority 
is  necessarily  implied  from  the  comprehensive  language  employed 
in  section  8,  Article  I,  in  defining  the  war  powers  of  the  gen- 
eral government.  The  Congress  alone  has  authority  to  declare 
war,  to  raise  and  support  armies,  to  provide  and  maintain  a  navy, 
to  make  rules  for  the  government  and  regulation  of  the  land  and 
naval  fdrces,  and  to  make  all  laws  necessary  and  proper  for 
carrying  into  execution  the  powers  vested  by  the  Constitution  in 
the  government  of  the  United  States  or  in  an>  department  or  offi- 
cer thereof.  (Sec.  8,  Article  I.)  A  state  may  not  without  the 
consent  of  Congress  engage  in  war  unless  actually  invaded  or 
in  such  imminent  danger  as  will  not  admit  of  delay.  (Sec.  10, 
Article  I.)  In  conferring  upon  the  general  government  the 
powers  enumerated  above,  the  intention  was  made  manifest  to 
surrender  all  war  powers,  as  such,  retaining  to  the  states  only 
that  moiety  of  authority  necessary  to  be  exerted  in  the  presence 
of  the  exigencies  mentioned  in  the  concluding  clause  of  section  10 
above.  {Arver  v.  United  Siates,  245  U.  S.  366,  Ann.  Cas.  1918B, 
856,  L.  R.  A.  1918C,  361,  62  L.  Ed.  349,  38  Sup.  Ct.  Rep.  159.) 
But  it  does  not  follow  that  because  this  state  may  not  declare  war 
or  engage  in  war,  independently  of  the  general  government,  it 
may  not  aid  the  government  in  carrying  on  a  war  to  a  successful 
conclusion  and  exert  all  of  its  efforts  in  that  behalf.  The  right 
and  duty  of  the  state  to  assist  in  defending  the  United  States  in 
time  of  war  is  recognized  by  express  declaration  of  our  Constitu- 
tion.  (Sec.  12,  Art.  XII.)  In  State  ex  ret.  Campbell  v.  Stetoart, 
54  Mont.  504,  Ann.  Cas.  1918D,  1101,  171  Pac.  755,  we  con- 
sidered this  question  and  said:  **The  United  States  is  at  war,  and 
to  assist  the  United  States  in  war  is  expressly  recognized  by  the 
Constitution  as  a  proper  and  probable  occasion  for  the  use  of 
state  funds.  (Const.,  Art.  XII,  sec.  12.)  Moreover,  this  state, 
as  one  of  the  United  States,  is  at  war.  When  aiding  the  United 
States,  this  state  but  defends  itself,  and  thus  exercises  the  highest 
attribute,  as  it  observes  the  most  solemn  duty,  of  sovereignty. 
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That  in  pursaing  this  public  purpose  the  state,  through  its  legis- 
lature, may  adopt  or  prescribe  any  mode  or  means  reasonably 
adapted  to  accomplish  such  purpose,  is  too  well  settled  for  de- 
bate." Of  the  correctness  of  that  conclusion  we  entertain  no 
doubt,  and,  so  long  as  the  Act  in  question  does  not  conflict  with 
the  provisions  of  the  Constitution  of  the  United  States  or  with 
the  laws  enacted  in  pursuance  thereof,  it  is  not  open  to  the  objec- 
tion urged  against  it. 

The  subject  was  recently  treated  at  lengtl^  by  the  supreme 
court  of  Minnesota,  and  a  statute  having  the  same  general  pur- 
pose in  view  was  upheld.  (State  v.  Holm,  139  Minn.  267,  L.  R.  A. 
1918C,  304,  166  N.  W.  181.)  In  the  notes  to  that  case,  reported  ' 
in  L.  B.  A.  1918C,  304,  it  is  said  that  the  conclusion  reached 
seems  to  be  clearly  in  accord  with  the  interpretation  placed  by 
earlier  decisions  on  the  federal  Constitution  and  laws  of  Congress 
enacted  pursuant  thereto,  although  no  case  of  a  precisely  similar 
nature  has  been  found. 

In  view  of  the  important  part  played  by  the  several  states  in 
the  wars  in  which  this  country  has  been  engaged,  we  think  it 
cannot  be  contended  successfully  that  in  granting  the  war  powers 
to  Congress  the  states  divested  themselves  of  all  authority  to  aid 
the  general  government  in  time  of  war.  If  this  state  has  the 
power  to  assist  the  United  States  in  war,  then  the  means  through 
which  the  power  is  exerted  is  a  proper  subject  of  legislative 
discretioi^  and  judgment.  Our  conclusion  upon  this  branch  of 
the  case  is  that  our  Sedition  Act  does  not  infringe  upon  the  ex- 
clusive war  powers  of  Congress. 

2.  It  is  urged  that  the  statute  violates  the  guaranty  of  free 
[2]  speech  contained  in  the  Constitution  of  the  United  States 
and  in  the  Constitution  of  Montana.  The  first  amendment  to 
the  Constitution  of  the  United  States  is  a  limitation  upon  the 
authority  of  the  Congress  and  not  a  restriction  upon  the  states. 
{Spies  V.  lUinois,  123  U.  S.  131,  31  L.  Ed.  80,  8  Sup.  Ct.  Rep, 
22.)  Section  10  of  oi^r  Bill  of  Rights  declares:  '*No  law  shall  be 
passed  impairing  the  freedom  of  speech;  every  person  shall  be 
free  to  speak,  write  or  publish  whatever  he  will  on  any  subject, 
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being  responsible  for  all  abuse  of  that  liberty.**  Neither  Con- 
stitution was  ever  intended  to  extend  immunity  for  every  use  or 
abuse  of  language/  One's  words,  like  his  acts,  take  charactei^ 
from  the  surrounding  circumstances.  In  time  of  peace  the  lan- 
guage employed  by  this  defendant,  or  language  of  similar  im- 
port, might  not  constitute -a  crime,  and  it  may  be  true  that  it  is 
beyond  the  power  of  the  legislature  to  make  its  use  a  crime  in 
time  of  peace;  but,  as  said  by  the  supreme  court  of  the  United 
States:  "When  a  nation  is  at  war  many  things  that  might  be 
said  in  time  of  peace  are  such  a  hindrance  to  its  effort  that  their 
utterance  will  not  be  endured  so  long  as  men  fight,  and  that  no 
court  could  regard  them  as  protected  by  any  constitutional 
right."  In  every  one  of  the  following  cases  the  accused  sought 
refuge  behind  the  guaranty  of  free  speech,  but  in  every  instance 
the  appeal  for  protection  of  the  seditious  utterances  was  denied : 
Sclietick  V.  Vmted  States,  249  U.  S.  47,  63  L.  Ed.  289,  39  Sup.  Ct. 
Rep.  247,  decided  March  3,  1919;  Frohxoerk  v.  United  States, 
249  U.  S.  204,  63  L.  Ed.  306,  39  Sup.  Ct.  Itep.  249;  Debs  v. 
United  States,  249  U.  S.  211,  63  L.  Ed.  309,  39  Sup.  Ct  Rep.  252. 
3.  It  is  insisted  that  the  statute  characterizes  certain  acts  as 
[S-5]  criminal  without  reference  to  the  intent.  The  statute 
declares  that,  whenever  the  United  States  shall  be  engaged  in 
war,  any  person  or  persons  who  shall  utter,  print,  write  or 
publish  any  language  calculated  to  incite  or  inflame  resistance 
to  any  duly  constituted  federal  or  state  authority  in  connection 
with  the  prosecution  of  the  war,  etc.,  shall  be  guilty  of  the  crime 
of  sedition.  Sedition  was  a  crime  unknown  to  the  common  law ; 
the  nearest  approach  to  it  was  libel  of  the  Constitution  or  govern- 
ment, but  that  offense  has  never  been  recognized  by  the  states 
of  this  Union.  Sedition  is  a  purely  statutory  offense,  and  our 
Act  is  declared  to  be,  and  is  in  fact,  a  general  police  regulation. 
It  is  elementary  that  for  the  preservation  of  the  peace,  the  safety 
of  the  people,  and  the  good  order  of  society,  the  legislature  may 
prohibit  certain  acts,  and  attach  a  penalty  for  disobedientie,  with- 
out including  any  evil  intent  as  an  ingredient  of  the  offense 
other  than  the  general  intent  implied  from  a  violation  of  the  stat- 
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ut€.  (12  Cyc.  148;  8  R.  C.  L.  62.)  But  the  provision  of  the 
statute  is,  ''shall  utter  language  calculated  to  incite  or  inflame 
resistance,'^  etc.  Primarily  the  word  ** calculate"  means  to  com- 
pute mathematically,  and  it  implies  power  to  think,  to  reason,  to 
plan.  In  its  broader  significance  it  means  to  intend,  to  purpose, 
to  design.     (Century  Dictionary;  Standard  Dictionary.) 

It  is  a  rule  of  universal  recognition  that  in  testing  the  validity 
[6]  of  a  statute  subject  to  two  constructions,  one  of  which  will 
uphold  its  validity  while  the  other  will  condemn  it,  the  former 
will  be  adopted  if  it  can  be  done  without  violence  to  the  fair 
meaning  of  the  words,  {State  ex  rel,  Oeneral  El,  Co.  v.  Alder- 
son,  49  Mont.  29,  140  Pac.  82.)  Viewed  in  the  light  of  the  con- 
text and  the  broad  significance  of  the  term  ''calculated,"  it  is  not 
a  strained  construction  of  this  statute  to  imply  intent  from  the 
language  employed. 

/%,  No  restraint  was  imposed  upon  the  defendant  in  his  efforts 
[7]  to  disclose  to  the  jury  his  attitude  toward  this  government 
after  it  became  involved  in  the  war  and  before  the  alleged  oflEense 
was  committed.  The  interest  which  he  had  displayed  in  the 
soldiers'  welfare,  in  the  Red  Cross  and  allied  activities,  in  the 
campaigns  for  the  sale  of  liberty  bonds  and  war  savings  stamps, 
was  pictured  graphically,  and  his  general  reputation  for  loyalty 
to  the  United  States  was  attested  by  several  witnesses.  P.  H. 
Doyle,  a  newspaper  man, .was  asked  whether  he  had  "ever  heard 
any  statements  which  were  loyal  to  this  government."  An  ob- 
jection was  sustained,  and  counsel  for  defendant  then  made  the 
following  ojffer:  "The  defendant  offers  to  prove  by  the  witness 
Pat  Doyle  that  the  defendant  prior  to  March  6,  1918,  and  after 
the  United  States  entered  the  war,  frequently  discussed  the  war 
and  the  relations  of  the  United  States  toward  it,  and  gave  utter- 
ances always  favorable  to  the  United  States,  and  spoke  favorably 
of  our  prosecution  of  the  war  and  of  our  soldiers  and  sailors,  and, 
generally,  utterances  indicating  his  loyalty  to  the  United  States 
and  his  loyal  intent."  The  offered  evidence  was  rejected,  and 
error  is  predicated  upon  the  ruling.  The  declarations,  if  made, 
were  made  out  of  court,  when  the  defendant  was  not  under  oath 
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nor  subject  to  cross-examination.  They  do  not  fall  within  any 
exception  to  the  general  rule  which  excludes  such  evidence  and 
were  properly  rejected.  (2  Wharton  on  Criminal  Evidence, 
sees.  690-694.) 

5.  Complaint  is  made  that  instructions  2  and  16  are  contra- 
dictory and  misleading.  Instruction  2  was  given  at  the  instance 
[fil  of  the  state  and  without  objection  from  defendant,  while 
instruction  16  was  given  at  the  instance  of  the  defendant  himself. 
The  argument  of  defendant's  counsel  upon  this  assignment  is 
answered  by  our  Code.     Section  9271,  Revised  Codes,  provides:, 

"No  motion  for  a  new  trial  on  the  ground  of  errors  in  the  in- 
structions given  shall  be  granted  by  the  district  court  unless  the 
error  so  assigned  was  specifically  pointed  out  and  excepted  to  at 
the  settlement  of  the  instructions,  as  herein  provided;  and  no 
cause  shall  be  reversed  by  the  supreme  court  for  any  error  in 
instructions  which  was  not  specifically  pointed  out  and  excepted 
to  at  the  settlement  of  the  instructions  herein  specified,  and 
such  error  and  exception  incorporated  in  and  settled  in  the  bill 
of  exceptions  as  herein  provided."  {State  v.  Cook,  42  Mont. 
329,  112  Pac.  537.) 

6.  Error  is  predicated  upon  the  refusal  of  the  court  to  give 
defendant's  offered  instruction  No.  13  upon  the  subject  of  the 
defendant's  reputation  for  loyalty  to  this  government.  The 
[9]  offered  instruction  is  subject  to  the  objection  that  it  is  argu- 
mentative; but,  aside  from  this  criticism,  it  is  sufiScient  to  say 
that  the  court  gave  instruction  10,  which  fully  covers  the  subject. 

But  counsel  argues  that  instruction  10  deals  with  the 
[10]  defendant's  general  reputation  rather  than  with  his  repu- 
tation for  loyalty.  The  only  evidence  introduced  upon  the  sub- 
ject related  to  defendant's  reputation  for  loyalty,  and  the  jury 
must  have  understood  the  instruction  as  applicable  to  that  evi- 
dence alone.  Furthermore,  instruction  10  was  given  at  the 
request  of  defendant,  and  he  cannot  now  be  heard  to  say  that 
it  has  to  do  with  a  subject  which  in  no  way  entered  into  the  trial 
of  the  case. 
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7.  In  discussing  the  insufficiency  of  the  evidence,  counsel  for 
[11]  appellant  adopts. the  defendant's  version  of  the  transac- 
tion, which  differs  materially  from  that  given  by  the  state's 
witnesses.  The  offensive  language  was  employed  by  the  defend- 
ant in  a  conversation  between  him  and  T.  P.  PoUfi^rd  in  the  notel 
office  in  Red  Lodge.  According  to  the  witnesses  for  the  prosecu- 
tion, defendant  used  the  language  substantially  as  charged  in 
the  information  and  quoted  above.  Defendant  admits  that  he 
said:  ''This  is  a  rich  man's  war";  *'Hooverism  is  a  joke."  *'The 
'Lusitania'  should  not  have  went  [gone]  over  there."  He  ex- 
plained fully  his  meaning  in  using  these  expressions,  and  it  was 
then  for  the  jury  to  determine  whose  version  of  the  conversation 
was  correct.  Defendant  cannot  now  take  refuge  behind  the 
argument  that  whatever  he  said  was  a  mere  chance  expression  or 
spontaneous  outburst  without  deliberation.  He  was  warned  by 
Pollard  early  in  the  conversation  to  desist  from  the  use  of  such 
language,  but  persisted,  until  Pollard  called  him  pro-German  and 
other  uncomplimentary  names.  There  is  ample  evidence  to  jus- 
tify the  verdict,  which  is,  in  effect,  a  finding  that  the  defendant 
used  the  language  substantially  as  set  forth  in  the  information, 
and,  upon  the  assumption  that  he  did  use  that  language,  then  it 
was  for  the  jury  to  say  further  whether  the  natural  tendency 
and  reasonably  probable  effect  of  the  language  was  to  incite  or 
inflame  resistance  to  a  duly  constituted  federal  or  state  authority 
in  connection  with  the  prosecution  of  the  war.  {Debs  v.  Uvdted 
States,  above.) 

The  Espionage  Act  of  June  15,  1917  (40  Stat.  217,  Chap.  30), 
[12]  was  considered  in  the  Schenck  and  Frohwerk  Cases,  and 
the  same  Act  as  amended  was  before  the  court  in  the  Debs  Case, 
The  federal  Act  is  similar  in  all  respects  to  our  sedition  statute, 
an&  the  construction  given  to  it  by  the  supreme  court  of  the 
United  States,  if  not  conclusive  upon  us,  is  entitled  to  the  great- 
est respect.  Without  entering  upon  a  further  discussion,  we 
content  ourselves  with  a  reference  to  those  recent  cases  as  ex- 
pressing our  views  upon  the  Act  in  question. 
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/The  defendant  appears  to  have  been  accoirded  a  fair  and  im- 
partial trial.     The  record  presents  no  reversible  error. 
The  judgment"^ and  order  are  affirmed./ 

/  Affirmed, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Cooper  concur. 


BERRY,  Appellant,  v.  CITY  OP  HELENA,  Respondent. 

(No.  4,000.) 
(Submitted  April  29,  1919.    Decided  May  28,  1919.) 

[182  Pac.  117.] 

Cities  and  Towns  —  Defective  Sidewalks— Personal  Injuries — 
Statutory  Notice  —  Insufficiency  —  Waiver  —  Amendment  — 
Nonsuit — Costs — Witness  Fees — Mileage — Serving  and  Filing 
of  Memora/ndum — Time — Burden  of  Proof, 

Cities  and  Towna — ^Liability  for  In  juries. 

1.  A  city  is  one  of  the  governmental  agencies  of  the  state,  is  created 
by  statute,  -enjoys  such  privileges  only  as  are  conferred  upon  it,  and 

,  is  subject  to  such  liabilities  only  as  are  imposed  by  law. 

Same — Personal  Injuries — Defective  Sidewalks — Statutory  Notice — ^Waiver. 

2.  The  notice  required  by  section  3289,  Revised  Codes,  to  be  given  a 
city  of  a  claim  for  personal  injuries  resulting  from  defective  streets 
or  sidewalks,  stating  the  time  and  place  of  the  happening  of  the  in- 
jury, cannot  be  waived. 

Same — Statutory  Notice — Section  Not  Statute  of  Limitations. 

3.  Section  3289,  above,  is  not  in  any  sense  a  statute  of  limitations. 
Same — Statutory  Notice — Degree  of  Accuracy  Required. 

4.  The  notice  which  must  be  given  a  city  by  one  who  claims  to  have 
sustained  personal  injuries  by  reason  of  a  fall  upon  an  Ice-covered 
sidewalk  (Rev.  Codes,  sec.  3289)  must  contain,  inter  aliaf  an  accurate 
statement  of  the  time  when  they  were  received,  one  giving  the  time  as 
"on  or  about"  a  certain  day,  when  in  fact  the  accident  had  occurred 
two  days  later,  not  meeting  the  requirement. 

[As  to  what  constitutes  notice  to  city  of  defective  condition,  see 
note  in  103  Am.  St.  Beir.  281.] 

Same — Statutory  Notice — Prerequisite  to  Right  of  Action. 

5.  Compliance  with  Revised  Codes,  section  3289,  providing  that  a  city 
shall  not  be  liable  in  damages  for  injuries  unless  notice  thereof,  stat- 

On  the  question  of  validity  of  requirement  of  notice  of  injury  as  a 
condition  of  municipal  liability,  see  note  in  36  Ik  R.  A.  (n.  8.)   1136. 
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ing  time  and  place,  be  given  within  sixty  days,  is  a  necessary  pre- 
reqiiisite  to  plaintiff's  right  of  action  and  an  appropriate  allegation 
of  such  compliance  is  an  indispensable  part  of  the  statement  of  a 
cause  of  action. 

Same — Statutory  Notice — Amendment. 

6.  The  notice  required  by  section  32i89,  Revised  Codes,  to  be  given  to 
a  city  of  the  time  and  place  of  a  personal  injury  due  to  a  defective  side- 
^ralk,  is  not  subject  to  amendment,  and  at  the  expiration  of  the  time 
limited  by  that  section  the  claimant  is  bound  by  the  one  he  has  served, 
and  his  right  to  institute  an  action  is  to  be  tested  by  it  and  none  other. 

Cbsts — ^Memorandum — Service  and  Filing. 

7.  Where  a  memorandum  of  costs  was  served  and  filed  upon  the  same 
day,  the  serving  and  filing  will  be  treated  as  contemporaneous  acts, 
and  held  proof  against  tke  contention  that  under  section  7170,  Bevjsed 
Codes,  filing  must  precede  service. 

Same— Nonsuit — ^Allowance  of  Witness  Fees  and  Mileage. 

8.  Where  a  nonsuit  is  granted,  and  defendant  thus  relieved  cf  the 
necessity  of  placing  his  witnesses  upon  the  stand,  he  is  nevertheless 
entitled  to  their  fees  and  mileage  under  section  7169,  Revised  Codes, 
as  disbursements  necessarily  incurred  in  procuring  their  attendance. 

Same — Showing  of  Incorrectness  of  Memorandum — Burden  of  Proof. 

9.  Defendant's  memorandum  of  costs  was  prima  fade  evidence  of  the 
eorrecttiess  of  the  items  included  therein,  and  the  burden  of  overcom- 
ing the  showing  thus  made  was  upon  the  plaintiff. 

Appeal  from  District  Court,  Lewis  and  Clark  Counti^;  B.  Lee 
Word,  Judge, 

Action  by  Emma  K.  Berry  against  the  City  of  Helena. 
Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Messrs.  Carieton  <fe  Carleton,  for  Appellant,  submitted  a 
brief;  Mr,  P,  E,  Carleton  argued  the  cause  orally. 

Respondent  contended  in  the  lower  court,  and  cited  some  cases 
seemingly  supporting  his  contention,  that  the  fact  that  the  notice 
of  claim  for  injuries  recited  that  the  accident  occurred  "on  or 
about  the  twenty-second  day  of  January,  1916,"  whereas  the 
proof  showed  it  to  have  occurred  on  the  24th  of  January, 
1916,  constituted  a  fatal  variance.  Among  the  cases  cited  in 
pupport  of  that  position  was  that  of  Ommette  v.  City  of  Chicago, 
242  111.  501,  90  N.  E.  300.  An  examination  of  this  case  dia- 
closes  that  it  does  not  support  the  contention  of  respondent, 
but  rather  is  an  authority  for  appellant.  "Statutory  require- 
ments of  notices  to  municipalities  like  the  one  at  bar  should 
be  libetally  construed  to  the  end  that  persons  having  meritorious 
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claims  may  not  be  cut  off  by  technicalities  as  to  the  form  of 
the  notice/'  (Ruth  v.  City  of  Omaka,  82  Neb.  846,  118  N.  W. 
1084,  1085 ;  McDowell  v.  City  of  Auburn,  126  App.  Div.  173, 
110  N.  Y.  Supp.  941;  Place  v.  Tonkers,  43  App.  Div.  382, 
60  N.  Y.  Supp.  171.)  The  case  of  Connor  v.  Salt  Lake  City,  28 
Utah,  248,  78  Pac.  479,  is  directly  in  point. 

This  court  has  many  times  held  that  where  a  variance  does  not 
surprise  or  mislead  a  party  to  his  prejudice,  it  is  immaterial. 
(Southmayd  v.  Southmayd,  4  Mont  100,  5  Pac.  318;  Wertz  v. 
Lamb,  43  Mont  477,  117  Pac.  89 ;  Frederick  v.  Hale,  42  Mont. 
153,  112  Pac.  70;  Robinsons,  Helena  Light  &  R.  Co,,  38  Mont 
222,  99  Pac.  837.)  The  notice  was  sufficient,  and  should  have 
been  admitted  in  evidence. 

Respondent  failed  to  claim  its  costs  as  provided  by  the  statute, 
in  that  the  cost  bill  was  served  before  being  filed.  The  time  for 
claiming  costs  did  not  run  from  notice  of  entry  of  judgment  in 
this  case,  but  from  the  date  of  notice  of  the  granting  of  nonsuit, 
and,  counsel  being  present  in  court  at  said  time,  had  notice 
thereof.  Section  7170,  Revised  Codes,  is  identical  with /section 
1033  of  the  California  Code  of  Civil  Procedure.  The  California 
statute  has  been  construed  in  the  following  cases,  which  sustain 
our  position :  Porter  v.  Hopkins,  63  Cal.  53,  55 ;  Mullally  v.  Irish- 
American  Benevolent  Society,  69  Cal.  559,  11  Pac.  215.  (See, 
also,  McDonnell  v.  Huffine,  44  Mont.  411,  428,  120  Pac.  792.) 

Mr,  Edward  Horsky,  for  Respondent,  submitted  a  brief;  Mr. 
E,  C.  Day,  of  Counsel,  argued  the  cause  orally. 

Under  statutes  similar  to  section  3289,  Revised  Codes,  the 
courts  hold  that  a  notice  stating  that  the  injury  occurred  on  one 
day,  when  the  proof  showed  that  it  occurred  on  another,  is  not  a 
compliance  with  the  statute,  is  in  effect  no  notice  at  all,  and  is 
fatal.  {City  of  Ft.  Wayne  v.  Bender,  57  Ind.  App.  689, 105  N.  E. 
949 ;  Weisman  v.  City  of  New  York,  219  N.  Y.  178,  Ann.  Cas. 
1918E,  1023, 114  N.  E.  70 ;  Anthony  v.  City  of  St.  Joseph,  152  Mo. 
App.  180, 133  S.  W.  371 ;  Taylor  v.  Peck,  29  R.  I.  481,  72  Atl.  645; 
Peck  V.  Fairhaven  &  W.  R.  Co.,  77  Conn.  161,  58  Atl.  757,  758 ; 
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Wright  V.  City  of  Omaha,  78  Neb.  124,  110  N.  W.  754,  755 ;  Mc- 
Henry  v.  Kansas  City,  101  Kan.  180,  165  Pac.  664.)  Nor  is  a 
defect  in  such  notice  cured  by  actual  knowledge  on  the  part  of 
the  city  ofScials.  The  giving  of  the  notice  is  no  part  of  the  suit, 
but  is  a  condition  precedent  to  the  right  to  bring  suit.  (Batch- 
elder  V.  White,  28  B.  I.  466,  68  Atl.  320 ;  Carter  v.  City  of  St. 
Joseph,  152  Mo.  App.  503,  133  S.  W.  851 ;  Taylor  v.  Peck,  29 
B.  I.  481,  72  Atl.  645.)  In  Anthowy  v.  City  of  St.  Joseph,  152 
Mo.  App.  180,  133  S.  W.  371,  a  variance  of  one  day  was 
held  fatal.  In  Connecticut,  the  courts  have  repeatedly  held 
that  a  notice  to  be  sufficient  as  stating  the  ''time  of  the  injury '^ 
must  state  the  day  and  hour  when  the  injury  occurred.  (Peck 
V.  Fairhaven  &  W.  B.  Co.,  77  Conn.  161,  58  Atl.  757,  758.)  To 
the  same  effect  are  the  decision^  in  Nebraska,  {Wright  v.  City 
of  Omaha,  78  Neb.  124,  110  N.  W.  754,  755.) 

As  the  municipality  itself  is  created  by  charter  or  by  statute, 
and  has  no  powers  other  than  those  conferred  upon  it  by  its 
charter  or  statute,  it  cannot  waive  the  giving  of  the  statutory 
notice.  (4  Dillon  on  Municipal  Corporations,  5th  ed.,  sec.  1613 ; 
Tonn  V.  City  of  Helena,  42  Mont.  127,  36  L.  B.  A.  (n.  s.)  1136, 
111  Pac.  715;  Batchelder  v.  White,  28  B.  1.  466,  68  Atl.  320; 
Tauhey  v.  City  of  Decatur,  175  Ind.  98,  32  L.  B.  A.  (n.  s.)  350, 
93  N.  E.  540 ;  Merwin  v.  City  of  TJtica,  172  App.  Div.  51,  158 
N.  T.  Supp.  257 ;  Weisman  v.  City  of  New  York,  219  N.  Y.  178, 
Ann.  Cas.  1918E,  1023,  114  N.  E.  70;  McHenry  v.  Kansas  City, 
101  Kan.  180,  165  Pac.  664,) 

ME.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

This  action  was  instituted  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  suffered  by  plaintiff  as  the  result  of 
a  fall  upon  an  ice-covered  sidewalk.  ^ 

1.  The  trial  court  excluded  the  notice  given  to  the  city,  and 
granted  a  nonsuit.  Plaintiff  appealed  from  the  judgment  en- 
tered in  favor  of  the  city,  and  presents  the  court's  ruling  in 
excluding  the  notice  as  the  principal  ground  for  a  reversal. 


/ 
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Section  3289,  Revised  Codes,  provides:  *' Before  any  city  or 
town  in  this  state  shall  be  liable  for  damages  for,  or  on  account 
of,  any  injury  or  loss  alleged  to  have  been  received  or  suffered 
by  reason  of  any  defect  in  any  bridge,  street,  r6ad,  sidewalk, 
•  •  •  in  said  city  or  town',  the  person  so  alleged  to  be  in- 
jured, or  some  one  in  his  behalf,  shall  give  to  the  city  or  town 
council,  or  trustee,  or  other  governing  body  of  such  city^or  town, 
within  sixty  days  after  the  alleged  injury,  notice  thereof;  said 
notice  to  contain  the  time  when  and  the  place  where  said  injury 
is  alleged  to  have  occurred." 

The  notice  given  to  the  city  states  that  the  injuries  were  re- 
ceived **on  or  about  the  twenty-second  day  of  January,  1916," 
while  plaintiff's  evidence  disclosed  that  the  accident  occurred  on 
January  24;  It  was  because  of  this  discrepancy  that  the  notice 
was  excluded. 

Counsel  for  appellant  insists  that  the  statute  should  be  con- 
strued liberally,  and  that  substantial  compliance  with  its  provi- 
sions is  all  that  should  be  required,  in  the  absence  of  a  showing 
that  the  city  was  misled  to  its  prejudice.  If  the  statute  dealt 
with  the  rights  of  individuals  mier  sese,  counsel's  contention 
could  scarcely  be  questioned ;  but  when  it  is  sought  to  apply  that 
rule  of  construction  to  a  statute  governing  the  liability  of  a 
municipality,  the  argument  in  its  favor  runs  counter  to  certain 
fundamental  principles. 

A  city  of  this  state  is  one  of  the  governmental  agencies  of  the 
[1]  state,  created  by  statute  and  indebted  to  the  state  for  its 
right  to  exist.  It  enjoys  such  privileges  only  as  are  conferred 
upon  it,  and  is  subject  to  such  liabilities  only  as  are  imposed  by 
law.  The  state  might  refuse  its  consent  that  the  city  be  sued  for 
the  torts  of  its  officers,  or  it  might  give  its  consent,  coupled  with 
such  conditions  and  limitations  as  it  sees  fit  to  impose.  It  has 
consented  conditionally,  and  the  city  may  rightfully  insist  upon 
a  strict  compliance  with  the  conditions. 

Before  any  liability  whatever  attaches  for  injuries  resulting 
[2]  from  defective  streets  or  sidewalks,  the  city  must  have  re- 
ceived the  notice  prescribed  by  section  3289  above.    That  section 
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[3]  is  not  in  any  sense  a  statute  of  limitations.  Its  provisions 
cannot  be  waived,  for  they  are  intended  for  the  benefit  of  the 
pnblie  whose  money  must  be  appropriated  to  the  payment  of  any 
damages  recovered. 

With  these  elementary  rules  in  view,  can  it  be  said  thaf  a 
[4]  claimant  complies  with  the  statute  who  notifies  the  city 
that  his  injuries  were  received  on  or  about  January  22,  which 
date  is  not  in  fact  the  true  datet  The  purpose  of  the  notice  is 
to  enable  the  city  oflScials  to  investigate  and  to  determine  from 
such  investigation  whether  the  city  shall  settle  the  claim  or  de- 
fend against  it,  and,  if  the  latter  alternative  is  chosen,  to  secure 
evidence.  The  city  is  entitled  to  know  the  time  when  it  is 
claimed  the  accident  occurred,  in  order  that  it  may  investigate 
and  avoid  unnecessary  expense  if  it  is  ascertained  that  the  claim 
is  meritorious.  Of  necessity,  the  statute  must  be  general  in  its 
terms.  It  is^not  possible  to  prescribe  a  different  form  of  notice 
for  every  imaginable  injury.  If  the  accident  resulted  from 
a  structural  defect  in  a  sidewalk,  the  particular  date  might  not 
be  of  serious  consequence  to  the  city ;  but  if  it  is  claimed,  as  in 
this  case,  that  the  injuries  resulted  from  ice  upon  the  sidewalk, 
the  exact  date  might  become  of  the  utmost  importance.  In  this 
latitude  where  there  is  generally  abundant  snowfall  during  the 
winter  months,  but  where  there  is  intermittent  thawing  and 
freezing,  a  sidewalk  may  be  covered  with  ice  on  one  day  but  en- 
tirely free  from  it  on  the  next.  If  the  claimant  may  give  notice 
that  the  accident  occurred  on  a  particular  dAy  and  prove  that  it 
occurred  two,  four,  six  or  eight  days  prior  or  subsequent  thereto, 
the  very  purpose  of  the  notice  would  be  defeated,  and  to  hold 
that  this  may  be  done  is  to  emasculate  the  statute,  rather  than 
to  construe  it. 

A  like  provision  is  found  in  the  statutes  of  nearly  every  state, 
and  it  is  held  quite  uniformly  that  the  notice  must  state  accu- 
rately the  time  when  the  injuries  were  received.  And  this  con- 
struction is  not  unreasonable.  The  claimant  is  in  a  better 
position  than  the  city  to  know  when  his  injuries  were  received, 
and  the  obvious  purpose  of  the  statute  is  to  require  him  to  give 
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the  citj  correct  information  to  the  end  that  an  investigation  to 
some  purpose  may  be  made.  If  the  claimant  is  not  required  to 
give  the  true  date,  where  shall  the  line  be  drawn  f  If  he  may 
vary  two  days,  why  not  two  weeks  or  a  month  t  Who  shall  say 
what  is  and  what  is  not  a  reasonable  variation  from  the  truth  f 

The  statute  means  just  what  it  says.  The  notice  must  state  the 
time  when  the  injuries  were  received,  and  since  our  Code  takes 
^0  account  of  the  fractional  parts  of  a  day  in  a  case  of  this 
character,  the  notice  must  state  the  day  upon  which  it  is  claimed 
that  the  accident  occurred.  The  statute  prescribes  no  particular 
form  of  notice,  and  mere  informalities  would  not  vitiate  a  notice, 
but  the  statement  of  the  time  and  place  of  the  accident  is  made  a 
matter  of  substance,  not  merely  a  matter  of  form,  and  the  courts 
are  not  authorized  to  change  the  statute.  In  support  of  these 
conclusions  a  few  only  of  the  numerous  decided  cases  will  be 
cited.  (McHenry  v.  K€msas  City,  101  Kan.  180,  165  Pac.  664; 
Peck  V.  Fair  Haven  etc.  Co.,  77  Conn.  161,  58  Atl.  757 ;  Weisman 
V.  New  York  City,  219  N.  Y.  178,  Ann.  Cas.  1918E,  1023,  114 
N.  E.  70.) 

It  is  not  an  answer  to  say  that  the  city  officials  obtained  correct 
[5]  information  from  other  sources  £^d  were  not  misled.  The 
only  right  which  plaintiff  can  assert  against  the  city  is  the  right 
granted  by  statute.  Compliance  with  the  law  on  her  part  is  a 
necessary  prerequisite  to  her  right  to  institute  this  action,  and 
an  appropriate  allegation  of  such  compliance  is  an  indispensable 
part  of  the  statement  of  a  cause  of  action. 

Neither  can  appellant  invoke  the  aid  of  section  6585,  Revised 
[6]  Codes.  The  reason  for  the  rule  there  announced  arises  out 
of  our  liberal  Practice  Act  and  the  very  generous  statutes  of 
amendment.  But  while  pleadings  may  be  amended  at  any  time, 
even  after  verdict  and  judgment  {Leggat  v.  Palmer,  39  Mont. 
302,  102  Pac.  327),  the  notice  required  by  section  3289  is  not 
subject  to  amendment.  At  the  expiration  of  the  time  limited 
by  that  section,  the  claimant  is  bound  by  the  notice  he  has  served, 
and  his  right  to  institute  an  action  is  to  be  tested  by  such  notice. 

The  court  did  not  err  in  excluding  the  notice  tendered  in  this 
case. 
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2.  Error  is  predicated  upon  the  refusal  of  the  court  to  retax 
[7]  defendant's  costs.  Counsel  for  appellant  contends  that  the 
memorandum  of  costs  must  be  filed  before  it  is  served,  citing  sec- 
tion 7170,  Revised  Codes.  The  record  discloses  that  th^  memo- 
randum was  served  and  filed  upon  the  same  day,  and  the  service 
and  filing  will  be  treated  as  contemporaneous  acts.  (Bacon  v. 
Lamb,  4  Colo.  474;  Wriffht  v.  Ross,  26  Cal.  263.)  In  construing 
a  statute  similar  in  its  terms  to  section  7170,  this  court  has  held 
that  the  filing  must  precede  or  be  contemporaneous  with  the  ser- 
vice. If  the  two  acts  are  performed  contemporaneously,  the 
statutory  requirement  is  satisfied.  (Courtright  v.  Berkins,  2 
Mont.  404;  State  ex  rel  Hall  v.  District  Court,  34  Mont.  112, 
115  Am.  St.  Kep.  522,  9  Ann.  Cas.*  728,  85  Pac.  872.) 

Several  witnesses  for  defendant  were  in  attendance  upon  the 
[8]  trial,  but  the  order  granting  a  nonsuit  rendered  their  tes- 
timony unnecessary.  Appellant  objected  to  any  allowance  for 
witness  fees  or  mileage,  because  the  witnesses  did  not  testify. 
The  objection  was  properly  overruled.  The  defendant  was  re- 
quired to  be  prepared  to  meet  the  issues  raised  by  the  pleadings, 
and  disbursements  necessarily  incurred  in  procuring  the  attend- 
ance of  witnesses  are  within  the  contemplation  of  section  7169, 
Revised  Codes.  (In  re  Oallatin  Irr.  Dist,,  48  Mont.  605, 140  Pac. 
92;  Hoskins  v.  Northern  Pac.  By.  Co.,  39  Mont.  394,  102  Pac. 
988.) 

The  memorandum  of  costs  was  prima  fade  evidence  of  the 
[9]  correctness  of  the  items  included  therein,  and  the  burden 
of  overcoming  this  showing  was  upon  the  plaintiff  (Kelly  v. 
City  of  Butte,  i4t  Mont.  115, 119  Pac.  171),  and  this  burden  she 
failed  to  sustain.  She  made  no  showing,  by  affidavit  or  other- 
wise, as  was  done  in  In  re  Oallatin  Irrigation  District  above,  and 
the  holding  in  that  case  is  not  an  authority  in  this  one. 

The  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Ms.  Justice  Coopbk  concur. 
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STAIB  BT  AU,  Respondents,  v.  LTJNKE,  Appellant. 

(No.  4,002.) 
(Babmitted  April  29,  1919.    Decided  May  28,  1919.) 

[180  B&c.  569.] 

District  Courts — Change  of  Place  of  Trial — Bias  and  Prejudice 
— Disqualification  of  Judge — Wadver — Presumptions. 

Change  of  Venue— Judges — ^Bias  and  Prejudice — ^Waiver. 

1.  Held,  that  defendant  who,  having  filed  an  affidavit  charging  bias 
and  prejudice  on  the  part  of  the  district  judge  before  whom  the  cause 
was  pending,  moved  for  a  transfer  thereof  to  an  adjoining  district, 
assuring  the  court  that  a  like  objection  to  the  judge  of  the  neighbor- 
ing court  did  not  exist,  waived  hu  right  to  disqualify  the  latter. 

Same — Presumptions. 

2.  Where  a  litigant  at  the  time  he  asked  for  a  transfer  of  his  cause 
to  another  district  indicated  that  the  judge  of  that  district  was  free 
from  the  bias  and  prejudice  imputed  to  the  former,  the  condition  thus 
set  forth  will  be  presumed  to  continue,  under  section  7962,  subdivision 
"?,  Revised  Codes,  until  the  contrary  is  shown. 


Appeal  from  District  Court,  Richland  County;  C.  C.  Hu/rUy, 
Judge. 

Action  by  John  B.  Stair  and  others  against  R.  0.  Lunke. 
Judgment  for  plaintiffs,  and  defendant  appeals.    Affirmed. 

B.  0,  Lunke,  pro  se.,  submitted  a  brief;  Mr.  C.  A.  Spaulding, 
of  Counsel,  argued  the  cause  orally. 

Messrs.  Fisher  <&  Johnson,  for  Respondent,  submitted  a  brief ; 
Mr.  Edward  F.  Fisher  argued  the  cause  orally, 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  action  was  commenced  on  the  twenty-sixth  day  of  March, 
1914,  by  the  filing  of  a  complaint  in  the  office  of  the  clerk  of  the 
district  court  at  Plentywood,  Sheridan  County,  in  the  Twelfth 
judicial  district.  On  July  15  the  defendant  filed  his  answer  to 
the  complaint.  On  June  28,  1915,  after  issue  joined,  the  defend- 
ant filed  a  disqualifying  affidavit  against  Hon.  Frank  N.  Utter, 
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judge  of  the  Twelfth  judicial  district,  together  with  a  motion  for 
the  transfer  of  the  cause  to  the  nearest  judicial  district,  as  pro- 
vided by  law.  On  the  following  day  the  cause  was  transferred  to 
the  Seventh  judicial  district,  and  the  papers  therein  filed  with 
the  clerk  of  the  district  court  at  Sidney,  Richland  County,  in  re- 
sponse to  the  disqualifying  afl&davit  and  the  following  motion: 

"Comes  now  the  above-named  defendant  and  moves  the  above- 
entitled  court  to  make  an  order  transferring  the  above-entitled 
cause  to  Richland  County,  in  the  Seventh  judicial  district  in  the 
state  of  Montana,  on  the  grounds  and. for  the  reason  that  a  dis- 
qualifying affidavit  has  been  filed  in  said  action  disqualifying 
Hon.  Frank  N.  Utter,  judge  of  the  above-named  court,  and  for 
that  reason  is  disqualified  to  try  said  matter,  and  that  the  dis- 
trict court  of  Richland  County,  Mont.,  is  the  nearest  district 
court  to  the  above  court  in  which  like  objections  to  the  judge  of 
said  court  does  not  exist.  This  motion  is  made  upon  all  the  files 
and  records  of  said  court  and  the  minutes  of  the  court  heretofore 
made  therein. 

"Dated  this  28th  day  of  June,  1915. 

*'R.  0.  LUNKB, 

'*  Defendant.  *' 

On  the  3d  of  January,  1916,  one  day  preceding  the  date  upon 
which  the  cause  was  regularly  set  for  trial,  the  defendant,  R.  0. 
Lunke,  filed  a  disqualifying  affidavit  against  Hon.  C.  C.  Hurley, 
the  judge  of  the  Seventh  judicial  district,  sitting  at  the  town  of 
Sidney,  and  before  whom  the  trial  was  to  be  had,  stating  that 
he  (defendant)  "had  reason  to  believe  and  does  believe  that  said 
defendant,  R.  0.  Lunke,  cannot  have  a  fair  and  impartial  trial 
and  hearing  in  said  matter  before  Hon.  C.  C.  Hurley,  judge 
thereof,  by  reason  of  the  bias  and  prejudice  of  said  C.  C. 
Hurley."  Thereupon,  under  the  direction  of  the  court,  the  fol- 
lowing statement  and  order  were  entered  in  the  minutes  of  the 
court:  "This  case  was  transferred  here  without  any  invitation 
on  the  part  of  this  court,  and  on  motion  of  the  defendant,  and  I 
will  ignore  the  disqualifying  affidavit  and  proceed  to  trial. 
•    •    •    I  don't  believe  you  have  a  right  to  disqualify  a  judge 
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of  one  district,  and  have  the  case  transferred  here  on  your  own 
motion,  and  then  come  in  and  disqualify  this  court.  You  may 
proceed  with  the  trial.  To  which  ruling  and  order  of  the  court 
then  and  there  the  defendant  duly  excepted.  Thereupon  the  de- 
fendant left  the  courtroom,  and  no  appearance  was  thereafter 
made  for  him  in  said  cause.  Thereafter  a  jury  was  called  and 
impaneled,  and  evidence  given  on  the  part  of  the  plaintiffs,  and 
at  the  conclusion  of  this  evidence  the  plaintiffs  moved  the  court 
for  a  directed  verdict  in  the  sum  of  $2,854.34."  The  motion  of 
plaintiffs  for  a  directed  verdict  was  granted,  and,  in  obedience  to 
the  order  of  the  court,  the  jury  returned  a  verdict  in  their  favor. 
Judgment  was  entered  thereon  for  the  sum  demanded,  and  the 
cause  is  now  here  on  app^I  from  such  judgment. 

Appellant's  contention  is  that  upon  the  filing  of  the  disqualify- 
ing afSdavit  against  Hon.  C.  C.  Hurley  his  authority  ceased, 
[1]  and  all  proceedings  had  in  the  cause  thereafter  were  abso- 
lutely void.  The  respondent  meets  this  assertion  with  the  argu- 
ment that  appellant,  in  moving  for  a  transfer  of  the  cause  to  the 
Seventh  judicial  district,  acting  in  the  dual  capacity  of  defend- 
ant and  attorney  for  himself,  assured  the  judge  of  the  Twelfth 
judicial  district  that  a  'Uike  objection  to  the  judge"  of  the 
Seventh  judicial  district  did  not  exist,  thereby  securing  such 
transfer;  that  such  conduct  was  so  inconsistent  as  to  create  an 
estoppel  and  render  the  disqualifying  affidavit  against  Judge 
Hurley  altogether  impotent  and  ineffectual  to  impeach  the  au- 
thority of  Judge  Hurley  to  proceed  to  judgment. 

No  reason  is  suggested  by  appellant  why  a  statement  obvi- 
ously made  to  the  court  in  Sheridan  County  for  the  purpose  of 
obtaining  a  transfer  to  another  district  should  be  disregarded  in 
Richland  County.  If  defendant,  when  he  asked  Judge  Utter  to 
[2] '  transfer  his  cause  to  the  Seventh  judicial  district,  had  no 
objection  to  Judge  Hurley  by  reason  of  bias  and  prejudice,  under 
subdivision  32  of  section  7962  of  the  Revised  Codes,  that  con- 
dition would  be  presumed  to  continue  until  the  contrary  be 
shown.    As  said  by  Mr.  Justice  Sanner  in  Staie  ex  rel.  Jacobs 
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V.  District  Court,  48  Mont.,  at  pfige  415,  138  Pac,  at  page  1093 : 
"If  a  litigant  really  feels  that  he  cannot  secure  a  fair  and  impar- 
tial trial  before  a  certain  judge,  he  is  generally  conscious  of  that 
feeling  before  the  day  fixed  for  the  hearing,  and  long  enough  to 
enable  him,  by  a  prompt  and  proper  disclosure  of  it,  to  secure 
to  himself  every  substantial  right."  In  the  meantime,  had  some 
new  apprehension  overtaken  Mr.  Lunke  concerning  his  chances 
of  obtaining  before  Judge  Hurley  a  fair  and  impartial  trial, 
candor  and  fairness  on  his  part,  as  well  as  a  proper  sense  of 
professional  obligation,  would  have  prompted  him  to  make  it 
known.  In  the  motion  addressed  to  the  district  court  of  the 
Twelfth  judicial  district  he  expressed  himself  satisfied  to  have 
his  cause  tried  before  the  judge  of  the  Seventh  judicial  district. 
The  right  to  disqualify  a  judge  accorded  by  the  statute  (Rev. 
Codes,  sec.  6315,  subd.  4)  is  wholly  a  pers6nal  privilege  which  a 
party  may  waive  and  does  waive  until  he  sets  its  machinery  in 
motion  in  the  prescribed  mode.  **  Anyone  may  waive  the  ad-. 
Tantage  of  a  law  intended  solely  for  his  benefit."  (Sec.  6181.) 
The  statement  of  Mr.  Lunke  found  in  his  motion  before  Judge 
Utter,  in  the  light  of  the  reasoning  in  th^  opinion  of  this  court 
in  Waslioe  Copper  Co.  v.  Hickey,  46  Mont.  363,  128  Pac.  584,  is 
proof  against  his  contention  that  a  waiver  is  not  made  out 
against  him.  In  that  case  Mr.  Justice  HoUoway,  speaking  for 
this  court,  said :  **The  situation  of  a  trial  judge  is  somewhat  simi- 
lar to  that  of  a  juror.  A  litigant  may  exercise  his  challenge  for 
Oiinse  as  against  the  prospective  juror,  and  may  likewise  disqual- 
ify the  sitting  judge  for  cause  under  the  first  three  subdivisions 
of  section  6315  above.  But  in  either  instance  the  particular 
ground  of  challenge  must  appear.  To  disqualify  a  judge  under 
subdivision  4,  above,  the  litigant  is  not  required  to  state  any  facts 
upon  which  his  claim  of  the  judge's  bias  or  prejudice  is  founded, 
and  in  this  aspect  of  the  case  the  proceeding  is  analogous  to  that 
invoked  in  the  exercise  of  a  peremptory  challenge  to  a  juror. 
It  is  not  the  bias  or  prejudice  which  works  his  disqualification, 
bnt  the  mere  filing  of  the  affidavit  in  time,  even  though  the  judge 
against  whom  it  is  aimed  be  entirely  free  from  either  charge. 
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When  tlie  challenges  to  the  jurors  for  cause  are  completed  and 
counsel  for  the  respective  litigants  announce,  'We  agree  to  this 
jury/  this  would  constitute  a  waiver  of  every  peremptory  chal- 
lenge hy  either  pfltrty.** 
The  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Ma.  Justice  Holloway  con- 
cur. 

Rehearing  denied  July  3, 1919. 


MURPHY,  Respondent,  v.  JOHNS,  Appellant. 

(No.  3,993.) 
(Submitted  April  29,  1919.    Decided  May  28,  1919.) 

[182  Ffeie.  115.] 

Official  Bonds — Justices  of  the  Peace — Complaint — Inferences — 
Suretyship — Estoppel — Presumptions. 

Action  on  Official  Bond — Justices  of  the  Peace — Complaint — Sufficiency. 

1.  The  complaint  in  an  action  on  the  bond  of  a  justice  of  the  peace 
to  recover  cash  bail  deposited  with  the  justice,  alleging  that  on  a  cer- 
tain date  the  justice  was  by  the  board  of  county  commissioners  duly 
appointed  and  thereafter  qualified,  and  "ever  since  has  been  and  is 
now  a  duly  appointed,  qualified,  and  acting  justice  of  the  peace"  of  a 
named  township,  was  sufficient  against  the  objection  that  it  did  not 
show  that  the  justice  was  ever  in  fact  such. 

8ame — Sureties — Estoppel. 

2.  The  obligors  on  an  official  bond  are  estopped  to  deny  the  regular- 
ity of  his  election  or  appointment,  or  his  title  to  the  office. 

Bame — Complaint — Sufficiency. 

3.  Allegation  that  a  justice  of  the  peace  "qualified  by  giving  bond 
*  *  *  with  E.  and  J.  as  sureties  upon  said  bond,  and  by  taking  his 
oath  of  office"  held  sufficient  as  against  the  objection  that  it  did  not 
show  that  J.  ever  executed  or  deHvered  any  bond  as  surety  for  tba 
officer. 

Pleading — Inferences. 

4.  If  facts  are  pleaded  from  which  an  ultimate  fact  must  result,  it  ia 
not  necessary  to  specially  plead  such  fact. 

Same — Official  Duty — Presumptions. 

5.  The  presumption  obtains  that  the  law  was  obeyed  and  official  daty 
regularly  performed.     (Bev.  Codes,  sec  7962,  subda.  15,  33.) 
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Action  on  OfBeial  Bond — Complaint — Insufficiency. 

6.  In  an  action  against  the  snretj  on  the  bond  of  a  justice  of  the 
peace  to  recover  cash  bail  deposited  with  him,  the  complaint  was  in- 
sufficient for  failure  to  allege  that  such  bail  came  into  defendant's 
hands    during   the   time  the   surety   was   bound  under   hiB   contract. 
(Mr.  Chief  Justice  Bbantlt  dissenting.) 

Bsme — Sureties — Kxtent  of  Liability. 

7.  The  sureties  on  an  official  bond  are  not  answerable  for  anything 
not  within  the  strict  letter  of  their  contract. 

[As  to  liability  of  surety  on  bond  of  public  officer  for  acta  wholly 
outside  offici&l  duty,  see  note  in  Ann.  Gas.  1912C,  581.] 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc- 
Cleman,  Judge. 

Action  by  John  M.  Murpliy  against  John  H.  Johns  and  others. 
Judgment  for  plaintiff  and  defendant  Johns  appeals.  Reversed 
and  remanded. 

Mr,  James  H.  Baldwin,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

No  appearance  in  behalf  of  Respondent. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  John  M.  Murphy  against  Richard 
J.  Dwyer,  as  principal,  and  Francis  J.  Early  and  John  H.  Johns, 
as  sureties,  on  the  official  bond  of  Dwyer,  as  justice  of  the  peace 
of  South  Butte  Township,  Silver  Bow  County,  to  recover  the 
sum  of  $500  alleged  to  have  been  deposited  by  plaintiff  with  de- 
fendant Dwyer  as  cash  bail  for  his  appearance  in  a  criminal 
proceeding  instituted  and  pending  before  Dwyer  as  such  justice 
of  the  peace.  The  appellant,  failing  to  appear  and  answer  or 
plead  after  service  of  summons,  judgment  by  default  was  entered 
against  him  in  the  sum  of  $500  and  costs.  Appeal  from  the 
judgment. 

The  complaint  alleges  the  appointment  of  Dwyer  by  the  board 
of  county  commissioners  on  or  about  February  9,  1916 ;  that  he 
**  thereafter  qualified,  and  ever  since  has  been  and  now  is  a  duly 
qualified  and  acting  justice  of  the  peace";  that  he  qualified  by 
giving  bond  to  the  state  in  the  sum  of  $2,000,  with  the  defendant 
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Johns  as  one  of  tlie  sureties,  and  by  taking  the  oath  and  filing 
his  said  bond  with  t^e  county  clerk,  a  copy  of  which  is  attached 
to  the  complaint;  that  plaintiff,  on  or  about  April  5,  1916,  was 
by  a  complaint  duly  verified,  and  filed  before  defendant  Dwyer 
as  justice  of  the  peace,  charged  with  second  degree  assault  and 
his  bail  fixed  at  $500;  that  on  the  same  day  plaintiff  deposited 
with  Dwyer  as  such  justice  of  the  peace  $500  as  cash  bail  for  his 
appearance  in  said  court  to  answer  and  plead  to  the  complaint 
**and  to  obey  any  orders  the  court  should  make  in  said  cause"; 
that  such  proceedings  were  thereafter  had  that  on  July  10,  1916, 
the  complaint  was  dismissed  and  Murphy  discharged;  that  on 
the  following  day  "plaintiff  demanded  of  and  from  the  defend- 
ant Richard  J.  Dwyer  the  said  sum,  but  that  ever  since  hitherto 
said  defendant  has  wholly  failed  and  neglected  to  return  said 
money  to  this  plaintiff";  that  on  or  about  July  22  plaintiff  de- 
manded of  defendants  Early  and  Johns,  as  sureties  upon  the 
official  bond  of  Dwyer,  that  they  pay  the  moneys  heretofore  de- 
posited as  bail,  but  that  **each  of  them  have  and  did  refuse,  fail, 
and  neglect  to  pay  said  moneys  to  this  plaintiff,  and  continue  so 
to  do."    A  prayer  for  judgment  for  the  sum  of  $500  follows. 

Appellant  challenges  the  sufficiency  of  the  complaint  in  six 
particulars : 

First.  That  it  does  not  appear  from  the  complaint  that  Dwyer 
[1]  was  ever  in  fact  a  justice  of  the  peace.  Its  allegations  in 
this  respect  are:  *'That  on  or  about  February  9,  1916,"  defend- 
ant Dwyer  **  was  by  the  board  of  county  commissioners  •  •  • 
duly  appointed,  and  thereafter  qualified,  and  ever  since  has  been 
and  is  now  a  duly  appointed,  qualified,  and  acting  justice  of  the 
peace  of  South  Butte  Township."  The  last  sentence  must  be 
construed  as  relating  to  the  time  of  the  filing  of  the  complaint. 
(Ferrat  v.  AcUmson,  53  Mont.  172,  178,  163  Pac.  112.)  This, 
aided  by  the  statutory  presumptions,  was  sufficient.  (Rev. 
[2]  Codes,  sec.  7962,  subds.  15,  33.)  Further  than  this: 
The  obligors  on  an  official  bond  are  estopped  from  denying  the 
regularity  of  the  officer's  election  or  appointment,  or  to  deny 
his  title  to  the  office.     (Throop  on  Public  Officers,  sec.  288.) 
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The  second  point  urged  is  that  it  does  not  appear  from  the 
[3]  complaint  that  Johns  ever  executed  or  delivered  any  bond 
as  surety  for  Dwyer.  Paragraph  2  of  the  pleading  alleges  that 
Dwyer  **  qualified  by  giving  bond  to  the  state  of  Montana  in  the 
sum  of  $2,000,  with  the  defendants  Francis  J.  Early  and  John  H. 
Johns  as  sureties  upon  said  bond,  and  by  taking  his  oath  ol 
office,"  In  Sam  Yuen  v.  McMann,  99  Cal.  499,  34  Pac.  81,  an 
allegation  in  these  words:  **That  defendant  McMann,  as  princi- 
pal, and  the  other  defendants,  as  sureties,  made  and  delivered 
the  official  bond  of  the  defendant  McMann,  as  sheriff,  •  •  • 
by  which  the  defendants  became  jointly  and  severally  bound  for 
the  faithful  performance  by  the  said  McMann  of  his  official 
duties  as  sheriflE" — ^was  held  sufficient  to  show  a  liability  upon 
the  part  of  the  defendants,  as  sureties,  upon  such  official  bond, 
and  that  they  became  liable  for  any  wrongful  act  or  default  of 
their  principal  in  his  official  capacity.  (See,  also,  Chapter  8, 
Art.  IX,  Pol.  Code,  title  ''Bonds  of  Officers.")  ''If  facts  aro 
[4,  5]  pleaded  from  which  an  ultimate  fact  necessarily  results, 
it  is  the  same  as  though  such  fact  were  specifically  pleaded." 
(Boone  on  Code  Pleading,  par.  10;  Harmon  v.  Fox,  31  Mont.  324, 
78  Pac.  517.)  Presumptively  the  law  in  this  regard  was  obeyed 
and  official  duty  regularly  performed.  (Rev.  Codes,  sec.  7962, 
subds.  15,  33;  Throop  on  Public  Officers,  sec.  300.)  The  law 
above  stated  is  a  complete  refutation  of  the  contentions  in  sup- 
port of  the  second  specification  of  error. 

As  to  the  third  contention  urged  by  appellant,  viz,:  It  does 
[6]  not  appear  from  the  coiliplaint  that  defendant  Johns  was 
surety  on  April  5,  1916,  when  the  money  is  alleged  to  have  been 
deposited  with  Richard  J.  Dwyer,  or  at  any  time  thereafter.  The 
only  allegations  of  the  complaint  in  this  regard  are  found  in 
paragraphs  2  and  7,  as  follows :  That  Dwyer  qualified  on  or  about 
February  9, 1916,  "by  giving  bond  to  the  state  of  Montana  in  the 
sum  of  d2,000,  with  the  defendants  Francis  J.  Early  and  John  H. 
Johns  as  sureties  upon  said  bond,  and  by  taking  his  oath  of  office, 
all*  of  which  will  more  fully  appear  by  said  bond/'  eio.    In 
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paragraph  7  of  the  complaint  a  demand  on  the  bondsmen  is 
alleged  "as  sureties  upon  the  official  bond  of  said  defendant." 

The  sureties  on  an  official  bond  are  not  answerable  for  anything 
[7]  not  within  the  strict  letter  of  their  contract,  and  their  lia- 
bility must  be  found  within  the  terms  of  their  agreement  and  the 
purposes  contemplated  by  the  law  requiring  the  bond.  To  hold  a 
surety  upon  an  official  bond  for  money  charged  against  the  prin- 
cipal, it  should  be  made  to  appear  that  such  money  came  into  the 
hands  of  the  principal  during  the  time  within  which  the  surety 
is  bound.     In  this  respect  the  complaint  is  insufficient.    - 

In  Ferrat  v.  Adamson,  supra,  Mr.  Justice  Holloway,  speaking 
for  this  court,  said:  ''The  allegation  of  the  complaint  which  seeks 
to  fasten  liability  upon  the  company  [surety]  is  to  the  effect  that 
on  January  1,  1913,  Adamson  gave  an  official  bond  as  constable, 
and  that  the  American  Surety  Company  'is  surety  upon  said 
bond.'  This  last  phrase  must  be  construed  as  refei^able  to  the 
time  when  the  complaint  was  filed,  November  20,  1914.  •  It  may 
have  been  the  intention  of  the  pleader  to  allege  that  the  surety 
company,  became  surety  on  such  bond  on  January  1,  1913 ;  but, 
whatever  his  intention,  he  failed  to  state  the  fact,  and  even  if 
he  had  succeeded  in  carrying  his  intention  inter  effect,  it  would 
still  have  been  insufficient,  for  a  surety  on  an  official  bond  may 
withdraw  therefrom  at  any  time.  (Sec.  401,  Rev.  Codes.)  To 
charge  that  the  company  is  now — ^November  20,  1914 — surety  on 
such  bond  does  not  imply  that  it  sustained  that  relationship  at 
any  time  previously,  and  certainly  does  not  imply  that  it  was 
surety  at  the  time, of  the  alleged  wrongful  acts  of  the  constable. 
Further  discussion  is  foreclosed  by  the  decision  of  this  court  in 
Sawyer  v.  Robertson,  11  Mont.  416,  28  Pac.  456." 

As  to  the  fourth,  fifth  and  sixth  specifications  of  error :  Para- 
graphs 3,  4  and  5  of  the  complaint  allege  that  plaintiff  was 
arrested  upon  a  complaint  and  warrant,  and  his  bail  fixed  at  the 
sum  of  $500;  that  cash  in  that  amount  was  deposited  with  the 
justice  to  insure  his  appearance,  plead  and  obey  the  orders  of 
the  justice,  and  that  the  proceedings  resulted  in  a  dismissal  of 
the  complaint  and  the  discharge  of  plaintiff,  Murphy.    Para- 
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graphs  6  and  7  allege  a  refusal,  failure,  and  neglect  to  pay  the 
money  deposited  as  bail,  in  language  implying  but  one  meaning, 
and  that :  a  breach  on  the  part  of  the  principal,  Dwyer,  to  return 
the  money  rightfully  belonging  to  plaintiff.  We  see  no^  merit  in 
the  contentions  of  insufficiency  of  the  complaint  based  upon,  these 
specifications. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Mb.  Justice  HoMiOWAT  concurs. 

Mb.  Chief  Justice  Bbantly  :  I  dissent.  It  appears  from  the) 
allegations  of  the  complaint  that  the  defendant  Johns  (appel- 
lant)  was  one  of  the  sureties  on  the  official  bond  of  Dwyer  on 
February  9, 1916.  The  presumption  of  law  is  that  **a  thing  once 
proTed  to  exist  continues  as  long  as  is  usual  with  things  of  that 
nature.*'  (Rev.  Codes,  sees.  7962,  aiubd.  32.)  Nothing  else  ap- 
pearing, I  think  that,  when  one  is  shown  to  have  become  a  surety 
npon  an  official  bond,  the  presumption  attaches  that  his  obliga- 
tion continues  during  the  term  of  office.  I  am  therefore  of  opin- 
ion that  the  complaint  is  sufficient,  and  that  the  judgment  should 
be  affirmed. 

In  my  opinion,  neither  the  case  of  Sawyer  v.  Robertson,  11 
Mont.  416,  28  Pac.  456,  nor  F  err  at  v.  Adamson,  53  Mont.  172, 
163  Pac.  112,  cited  by  Mr.  Justice  Coopeb,  is  in  point.  It  is  true 
the  statute  permits  a  surety  on  an  official  bond  to  withdraw  at 
any  time.  I  think,  however,  that  the  fact  that  the  surety  has 
withdrawn  is  a  matter  of  defense. 
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HANSEN,  Respondent,  v,  OOODRICH,  Appellant. 

(No*  4,006.) 
(Snbmitted  May  2,  1919.    Decided  June  2,  1919.) 

[181  Pac.  739.] 

Ejectment  — Mortgage  Foreclosvre — Decree — CollateraZ  Attack 
— Pleading  and  Practice — Pleadings — Amendment — Effect — 
Demurrer — Confession — Default. 

Judgmenta — Collateral  Attack. 

1.  Where  the  district  court  had  jurisdiction  of  the  subject  matter  in 
a  mortgage  foreclosure  suit,  as  well  as  of  the  defendant  by  reason  of 
personal  service  of  summons  and  his  general  appearance  in  the  action, 
the  decree  was  not  open  to  collateral  attack. 

Pleading  and  Practice — ^Default — Filing  Amended  Complaint — Eflfeet. 

2.  The  effect  of  filing  an  amended  complaint  is  to  set  aside  a  dofault 
on  the  original  pleading. 

Same — ^Demurrer — Piling  Amended  Complaint — Effect.         / 

3.  Bj  filing  an  amended  complaint  after  interposition  of  a  demurrer 
to  the  original  one,  plaintiff  confesses  the  demurrer. 

Same — Amendment — Effect  on  Original  Pleadings — Default. 

4.  Upon  service  and  filing  of  a  second  amended  complaint,  the  origi- 
nal and  first  amended  pleadings  became  functus  officio,  and,  under  sec- 
tion 6537,  Revised  Codes,  defendant  was  required  to  answer  within 
twenty  days  after  such  filing,  for  failure  to  do  which  default  was 
properly  entered. 

Appeal  from  District  Court,  Bladne  County;  Frank  N.  Utter, 
Judae. 

t  Ejectment  by  C.  W.  Hansen  against  G.  H.  Goodricli.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  enter  judgment  for  defendant. 

Submitted  on  brief  of   Mr,  I.  W.  Church  and  Mr.  Fletcher 
Maddox,  Counsel  for  Appellant;  Respondent   not  appearing. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  in  ejectment  was  brought  to  recover  possession  of 
land  located  in  Blaine  County,  formerly  in  Chouteau  County.  It 
is  alleged  in  the  complaint  that  Sarah  A.  Hansen  (ne£  Cook) 
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owned  the  land  at  the  time  of  her  death ;  that  plaintiff,  as  one  of 
her  heirs  at  law,  succeeded  to  an  undivided  half  interest  therein ; 
that  defendant,  on  the  fifth  day  of  March,  1905,  wrongfully 
ousted  Sarah  A.  Cook,  and  still  wrongfully  withholds  possession 
from  plaintiff  and  his  cotenant.  Defendant  by  answer  denied 
the  plaintiff's  ownership  or  right  to  possession  and  any  wrongful 
ouster,  and  as  an  afiSrmative  defense  set  forth  that  Sarah 
A.  Hansen,  then  Sarah  A.  Cook,  the  owner  of  the  premises 
in  quest'h>n,  mortgaged  the  same  to  defendant  to  secure  an 
indebtedness;  that  she  defaulted  in  payment  of  the  mortgage 
debts;  that  defendant  instituted  an  action  to  foreclose  the 
mortgages;  that  such  proceedings  were  had  therein  that  a 
decree  of  foreclosure  was  dulyv  given  and  made,  an  order 
of  sale  issued,  and  the  property  sold  after  due  notice  given; 
that  defendant  became  the  purchaser  at  «the  sale;  that  a 
certificate  of  sale  was  delivered  to  him ;  that  the  period  of 
redemption  expired;  that  the  property  was  not  redeemed;  and 
that  he  took  possession  by  virtue  of  such  proceedings.  The  reply 
admits  the  execution  and  delivery  of  the  notes  and  mortgages, 
the  institution  of  the  foreclosure  suit,  and  the  proceedings  taken 
thereunder,  but  alleges  that  the  district  court  was  without  juris- 
diction of  the  subject  matter  of  the  suit  and  of  the  person  of 
Sarah  A.  Hansen,  and  was  without  jurisdiction  to  render  the  de- 
cree of  foreclosure,  and  that  the  proceedings  therein  were  and 
are  null  and  void.  The  trial  court,  without  indicating  any  in- 
firmities in  the  proceedings  in  the  foreclosure  suit,  held  that  the 
oonrt  in  which  that  suit  was  prosecuted  was  without  jurisdiction, 
and  rendered  judgment  for  plaintiff  herein,  from  which  defend- 
ant prosecuted  this  appeal. 

The  record  discloses  these  facts:  The  foreclosure  suit  was  in- 
stituted in  the  district  court  of  Chouteau  County,  in  which 
county  the  land  was  situated ;  that  personal  service  of  summons 
was  made  upon  Sarah  A.  Hansen  on  June  17,  1902;  that 
on  July  8  her  default  was  entered;  that  on  the  same  day  an 
amended  complaint  was  served  and  filed;  that  on  July  22  Mrs. 
Hansen  filed  a  demurrer  to  the  amended  complaint,  and  there- 
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after,  on  September  29,  secured  from  the  court  an  order  grant- 
ing her  until  October  13  to  answer;  that  on  October  18  a  second 
amended  complaint  was  served  and  filed,  and  on  November  10 
the  default  of  Mrs.  Hansen  for  want  of  an  appearance  waa  en- 
tered ;  that  on  November  17  proof  was  adduced,  and  the  decree 
of  foreclosure  duly  given  and  made;  that  on  November  25 
an  order  of  sale  was  issued ;  that  the  property  was  duly  noticed 
for  sale  and  sold  to  defendant  Goodrich  on  December  22;  that 
a  certificate  of  sale  was  delivered  to  the  purchaser  and  duly  re- 
corded; and  that  thereafter,  on  March  6,  1905,  a  sheriff's  deed 
was  executed  and  delivered  to  Goodrich.  The  respondent  has  not 
appeared  in  this  oouzl;,  and  we  are  not  advised  as  to  the  defects 
which  it  was  claimed  in  the  trial  court  vitiated  the  decree  of  fore- 
closure. 

Counsel  for  appellant  suggest  in  their  brief  that  the  conten- 
tion  below  was  that,  since  Mrs.  Hansen's  demurrer  to  the  first 
amended  complaint  was  never  disposed  of  by  the  court,  she  was 
not  in  default,  and  the  court  was  not  authorized  to  render  the 
decree  against  her. 

The  proceedings  taken  in  the  foreclosure  suit  appear  to  be 
[1]  regular.  The  court  had  jurisdiction  of  the  subject  mat- 
ter— the  foreclosure  of  the  mortgages  upon  lands  located  in  the 
county  where  the  suit  was  instituted — ^and  jurisdiction  of  the 
person  of  Mrs.  Hansen  by  reason  of  personal  service  of  summons 
upon  her  and  her  general  appearance  in  the  action. 

The  effect  of  filing  the  first  amended  complaint  was  to  set 
[2,3]  aside  the  default  which  was  entered  on  July  8.  (21 
R.  C.  L.  589.)  The  effect  of  filing  the  second  amended  com- 
plaint was  to  confess  the  demurrer  to  the  first  amended  com- 
plaint. (31  Cyc.  468.)  "When  the  second  amended  complaint 
[4]  was  served  and  filed,  the  former  pleadings  became  functus 
officio  {Ben  Kress  Nursery  Co,  v.  Oregon  Nursery  Co,,  45  Mont. 
494,  124  Pacf.  475),  and  Mrs.  Hansen  was  required  to  answer 
within  twenty  days  in  the  absence  of  any  extension  of  the  statu- 
tory time  to  plead. 


[ 


56  Mont.]  Hansen  v.  Goodrich.  '  143 

It  is  further  suggested  that  the  trial  court  was  apparently 
influenced  by  language  contained  in  the  opinion  of  this  court  in 
Oettings  v.  Buchanan,  17  Mont.  581,  44  Pac.  77.  In  that  case, 
however,  the  attack  upon  the  judgment  was  direct  while  in  this 
case  it  is  collateral.  In  that  case  the  court  did  not  hold  that  the 
answer  to  the  original  complaint  served  as  an  appearance  to  the 
amended  complaint,  but  intimated  that  it  might  have  had  that 
effect  but  for  the  order  secured  granting  time  to  plead  to  the 
amended  complaint.  The  statute  in  force  when  the  judgment 
was  rendered  in  the  Oeitings  Case  was  somewhat  different  from 
the  statute  which  governed  the  proceedings  in  the  foreclosure 
ffuit  of  Ooodrich  v.  Hansen.  Section  6537,  Revised  Codes,  in  force 
when  the  foreclosure  proceedings  were  pending,  provides:  **If 
the  complaint  is  amended  a  copy  of  the  amendments  must  be 
filed,  or  the  court  may  in  its.  discretion  require  the  complaint  as 
amended  to  be  filed  and  a  copy  of  the  amendments,  or  amended 
complaint  must  be  served  upon  defendants  affected  thereby.  The 
defendant  must  answer  the  amendment  or  complaint  as  amended 
within  twenty  days  after  service  thereof  or  such  other  time  as 
the  court  may  direct  and  judgment  by  default  may  be  entered 
upon  failure  to  answer  as  in  other  cases."  This  language  is 
too  plain  to  admit  of  the  application  of  rules  of  construction. 
When  the  second  amended  complaint  was  served  upon  Mrs. 
Hansen  and  filed  in  court,  she  was  required  to  answer  it  within 
twenty  days,  and  failing  to  do  so^  her  default  was  properly 
entered. 

We  fail  to  discover  any  defects  in  the  foreclosure  proceedings 
which  would  subject  the  decree  to  collateral  attack.  Upon  the 
undisputed  facts  disclosed  by  the  record  the  court  should  have 
found  for  defendant. 

The  judgment  is  reversed,  and  the  cause  is  remanded  to  the 
district  court,  with  directions  to  enter  judgment  for  defendant. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Cooper  concur. 
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In  Be  GULLICKSON. 

(No.  4,353.) 
(Submitted  Maj  2,  1919.    Decided  June  10,  1919.)'      > 

[181  Pac.  783.] 

-Attorney  and  Client — Deceit — Misappropriation  of  Funds — Sns- 

pension, 

1.  Where  an  attorney  admitted  that  during  a  protracted  period  of  in- 
toxication he  had  practiced  deceit  upon,  and  appropriated  to  his  own 
use  funds  belonging  to,  a  client,  but  it  also  appeared  that  he  had  re- 
formed his  habite  of  life,  had  repaid  the  major  portion  of  the  misused 
funds,  given  up  his  office  and  entered  upon  other  work,  indefinite  sus- 
pension with  privilege  to  apply  for  reinstatement  upon  a  proper  show* 
ing,  held  sufftcient  punishment. 

Disbarment   proceedings   against  John  A.   GuUickson.    Ac- 
cused indefinitely  suspended* 

(144) 
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Mr,  /.  W.  Choate,  Assistant  Attorney  Gkneral^  for  the  Prosecu- 
tion, argued  the  cause  orally. 

Mr.  Stephen  J.  Cowley,  for  Accused,  argued  the  cause  orally. 

MB.  JUSTICE  HOIiLOWAY  delivered  the  opinion  of  the 
court. 

John 'A.  GuUickson,  an  attorney  admitted  to  practice  in  the 
courts  of  this  state,  was.  accused  by  the  attorney  general  of  mis- 
conduct in  his  profession,  particularly  in  practicing  deception 
upon  his  client,  Edward  Engelbrecktson,  and  in  wrongfully  ap- 
propriating to  his  own  use  funds  belonging  to  his  client.  The 
answer  of  the  incensed  admits  some  of  the  allegations  of  the  com- 
plaint, and  denies  knowledge  of  the  others.  The  hearing  before 
Referee  R.  E.  Bancroft  resulted  in  a  finding  that  the  charges 
as  made  are  true.  Indeed,  in  fairness  it  may  be  said  that  they 
are  admitted  by  the  accused,  and  the  only  duty  imposed  upon 
this  court  is  to  fix  a  punishment  commensurate  with  the  offense, 
in  the  light  of  the  circumstances  disclosed  by  the  record. 
•  It  appears  from  the  evidence  that  prior  to  the  fall  of  1916  the 
[1]  accused  was  a  man  of  good  reputation  and  trustworthy  in 
the  practice  of  his  profession;  that  he  then  became  addicted  to 
the  excessive  use  of  intoxicating  liquor,  and  was,  to  all  intents 
and  purposes,  in  a  state  of  intoxication  for  the  ensuing  two  years, 
the  period  covered  by  the  transactions  involved  in  this  proceed- 
iog;  that  his  condition  was  such  that  he  was  inpompetent  to 
discharge  the  duties  of  an  attorney ;  that  prior  to  the  time  this 
complaint  was  filed  he  ceased  using  intoxicants,  repaid  the  major 
portions  of  the  funds  he  had  misused,  gave  up  his  oflSce,  entered 
upon  other  work,  and  since  has  been  apparently  making  an  hon- 
est effort  to  re-establish  himself  in  the  confidence  of  the  commun- 
ity where  he  resides.  The  accused  testified  in  his  own  behalf. 
He  did  not  deny  any  of  the  charges  or  seek  to  shield  himself. 
He  assumed  that  the  damaging  testimony  of  his  former  client 
was  true,  but  stated  that  he  had  no  recollection  of  the  several 
acts  of  deception  mentioned*    He  offered  the  evidence  of  his  dis- 
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grace  merely  in  palliation  of  his  delinquency,  and  not  as  excusa- 
tory of  his  conduct  or  in  justification  of  it.  He  acknowledged 
the  gravity  of  his  offense  and  the  justness  of  adequate  punish- 
ment. Under  the  circumstances  we  are  not  disposed  to  close  for 
all  time  the  avenue  to  his  complete  reformation  and  to  his  rein- 
statement as  a  member  of  the  bar  in  good  standing.  We  are  of 
the  opinion  that  the  ends  of  justice  wiU  be  served  best  by  an  in- 
definite suspension. 

It  is  ordered  that  the  accused  be  suspended  from  his  office  as 
attorney  and  counselor  at  law  until  the  further  order  of  this 
court.  Whenever,  after  January  1,  1920,  the  accused  is  able  to 
satisft^  this  court  that  he  is  worthy  of  the  confidence  and  respect 
which  should  characterize  a  member  of  the  Bar  of  this  state,  he 
may  apply  for  reinstatement,  and,  upon  paying  the  costs  of  this 
proceeding,  he  may  thereafter  be  reinstated. 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Coopeb  concur. 


HILQEB,  Plaintiff,  v.  MOORE,  County  Tbbasubbb, 

Defendant. 

(No.  4,407.) 
(Submitted  May  10,  1919.    Decided  June  18,  1919.) 

[182  Pac.  477.] 

Taxation — Uniforrmty  Rule — Classification  of  Property — Consti- 
tution— Equal  Protection  of  Laws — Statutes — Presumptions, 

Taxation — Classification  of  Property — Statutes — Constitution. 

1.  Held,  that  the  ConBtitution  (Article  XII),  does  not  prohibit  the 
legislature  from  classifying  property  for  the  purpose  of  taxation,  and 
•that  therefore  Chapter  51,  Laws  of  1919,  providing  for  such  classi- 
fication and  a  percentage  basis  for  the  imposition  of  taxes,  is  not  in^ 
valid  ae  in  violation  of  the  principle  of  uniformity  of  taxation  do* 
dared  in  section  1  of  Article  XII.     (Mb.  Justice  Ooopeb  dissenting.) 

[As  to  power  of  legislature  to  impose  tax,  see  note  in  3  Am.  St. 
Bep.  508.] 

Same — Statutes — ^Invalidity — Burden  of  Proof. 

2.  The  burden  of  showing  that  the  authority  of  the  state  legislature 
to  enact  a  given  statute,  inherent  except  as  restricted  by  the  state  and 
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federal  Constitutioiuiy  has  been  so  limited,  is  npon  the  party  who  ques- 
tions the  validity  of  the  Act.  i 

Bame-r^owers  of  Legislature. 

3.  Taxation  for  the  purpose  of  raising  public  revenue  is  a  subject 
peculiarly  and  inherently  of  legislative  cognizance. 

Sam&~"Aase8snient''~*'Taxation"— Definition. 

4.  "Assessment,"  within  the  meaning  of  section  1,  Article  XII,  of  the 
state  Constitution,  is  the  process  by  which  persons  subject  to  taxation 
are  listed,  their  property  described,  and  its  value  ascertaiifed  and 
stated;  "taxation"  is  the  determination  of  the  rate  of  levy  and  impos- 
ing it. 

Constitutional  Law — IMvision  into  Chapters  and  Sections — ^Effect. 

5.  The  division  of  the  Constitution  into  chapters  and  sections  is  a 
matter  of  convenience  for  the  purpose  of  reference,  and  is  not  of 
significance  in  applying  the  rules  of  construction  and  interpretation. 

Same — Construction — Hi^e. 

6.  Every  provision  in  the  Constitution  dealing  with,  the  same  subject 
matter  must  be  considered  in  determining  the  meaning  of  any  expres- 
sion in  it  which  may  be  in  doubt. 

Constitution — Nature  of  Instrument. 

7.  The  state  Constitution  is  not  a  grant  of,  but  a  limitation  upon, 
power  exercised  by  the  several  departments  of  state  government. 

Taxation — Nature  of  Imposition. 

8.  Taxes  are  levied  against  the  person,  not  against  property ;  property 
serving  only  as  the  basis  for  computing  the  measure  of  his  liability 
and  as  security  for  the  discharge  of  the  lien  which  the  tax  imposes. 

Same — "Subject  of  Taxation" — Definition. 

9.  The  term  "subject  of  taxation"  found  in  section  11,  Article  XII, 
of  the  Constitution,  held  to  have  been  used  by  the  constitutional  con- 
vention in  its  then  popular  sense,  to  wit,  to  denote  the  different  kinds 
of  property  liable  to  taxation. 

Same — "Property" — Constitution. 

10.  Held,  that  the  definition  of  "property"  in  section  17,  Article  Xn, 
of  the  Constitution,  was  intended  as  a  limitation  upon  the  power  of 
the  legislature  to  extend,  by  indirection,  the  exemptions  f^om  taxation 
authorized  or  commanded  by  section  2  of  the  Article. 

Same — ^Bule  of  Uniformity — Constitution. 

11.  The  rule  of  uniformity  of  taxation,  based  upon  the  mandatory 
injunction  to  the  legislature  contained  in  the  first  sentence  of  section  1 
and  a  eonsideratiott  of  section  11,  Article  XII,  of  the  Constitution, 
held  to  be:  That  it  shall  prescribe  such  uniform  mode  of  assessment 
as  shall  secure  a  just  valuation  of  all  taxable  property;  that  all  taxes 
shall  be  levied  and  collected  by  general  laws  and  for  public  purposes 
only,  and  that  they  shall  be  uniform  upon  the  same  class  of  property 
within  the  territorisJ  limits  of  the  authority  levying  the  tax. 

Same — ^Uniform  Ad  Valorem  Bule. 

12.  Held,  that  the  "uniform  ad  valorem  system"  of  taxation  which 
requires  that  each  person  owning  taxable  property  of  the  same  value 
within  the  same  taxing  district,  should  pay  thereon  precisely  the  same 
amount  of  tax,  without  reference  to  the  character  of  the  property, 
never  prevailed  in  Montana. 

Constitution — Meaning  of  Fourteenth  Amendment. 

IB.  The  inhibition  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  that  no  state  shall  deprive  any  person  within  its 
jurisdiction  of  the  equal  protection  of  the  lawB|  was  designed  to  pre- 
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vent  anj  person,  or  class  of  persons,  from  being  singled  out  as  a  spe- 
cial subject  for  discrimination  and  hostile  legislation. 
Taxation — Special  Privileges — Presumptions. 

14.  The  presumption  obtains  that  in  providing  for  the  state's  public 
revenneSi  the  legislature  did  not  intend  to  grant  special  privileges,  or 
single  out  any  person  or  class  of  persons  for  discrimination  in  the 
matter  of  taxation. 

Same — Classification — Equal  Protection  of  Laws. 

15.  Mere  classification  of  property  for  the  purpose  of  taxation  does 
not  bring  the  statute  classifying  it  within  the  inhibition  of  thtf  Four- 
teenth Amendment  guaranteeing  the  equal  protection  of  the  laws. 

Same — Classification — ^Discretion — Presumptions. 

16.  Courts  will  presume  that  the  legislature  exercised  a  reasonable 
discretion  in  enacting  a  statute  classif^ng  property  for  the  purpose  of 
taxation. 

Same — Classification — ^Beviewabk,  When. 

17.  Legislative  classification  of  property  for  taxation  purposes  is  not 
reviewable  unless  palpably  arbitrary;  its  validity  not  depending  upon 
scientific  or  marked  difference  in  the  subjects  classified. 

Same — Statutes — ^Validity. 

18.  That  Chapter  51,  Laws  of  1^19,  is  not  perfect  or  does  not  present 
as  good  a  scheme  for  the  taxation  of  property  as  might  be  deTlsed,  ia 
no  objection  to  its  validity. 

Same — Classification — Equal  Protection  of  Laws. 

19.  Held,  that  Chapter  51,  Laws  of  1919,  providing  for  the  classifica- 
tion of  property  for  purposes  of  taxation,  does  not  infringe  upon  the 
guaranty  of  the  equal  protection  of  the  laws  (Fourteenth  Amendment, 
XJ.  8.  Const.). 

Statutes — Constitutionality — Rule. 

20.  A  statute  assailed  as  unconstitutional  will  not  be  pronounced  in- 
valid unless  its  nullity  is  made  manifest  beyond  a  reasonable  doubt. 

Original  application  for  injunction  by  David  Hilger  against 
W.  A.  Moore,  Treasurer  of  Lewis  and  Clark  County,  Writ 
issued. 

Mr.  CJvas.  B.  Leonard,  Messrs.  Prcuy  &  Callaway,  and  MrJ 
Rudolf  von  Tohel,  for  Plaintiflf,  submitted  a  brief ;  Mr.  Leonard 
and  Mr.  von  Tobel  argued  the  cause  orally. 

This  case  calls  for  a  construction  of  sections  1,  11  and  17,  and 
section  15,  as  amended  in  1916,  of  Article  XII,  of  the  Montana 
Constitution.  Does  the  Constitution  of  Montana  permit  of  the 
classification  of  property  for  the  purpose  of  taxation,  so  that 
different  classes  shall  be  assessed  at  a  different  percentage  of 
value  t  If  the  Constitution  permits  of  such  classification,  is  the 
classification  made  in  the  Act  of  1919,  Chapter  51,  Acts  of  the 
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Sizteentli  Legislative  Assembly,  founded  upon  a  reasonable 
basisf 

In  most  of  the  original^  thirteen  states  little  was  said  in, their 
Constitutions  regarding  taxation,  further  than  to  give  to  the 
legislature  a  general  power  to  levy  taxes  for  the  support  of  the 
government.  At  the  present  time  nearly  all  of  the  states,  and 
especially  all  of  the  newer  states,  have  a  uniformity  clause,  and 
many  of  them  have  a  dause  similar  to  our  section  11.  In  most 
of  the  states  having  this  latter  clause  it  reads  almost  exactly  the 
same  as  the  Montana  provisions,  but  in  some  of  them  the  word 
"property"  is  used  instead  of  the  word  "subjects."  The  states 
having  a  provision  similar  to  our  section  11  are,  Arizona, 
Colorado,  Delaware,  Qeorgia,  Idaho,  Kentticky,  Minnesota,  Mis- 
souri, North  Dakota,  Oklahoma,  Oregon,  Pennsylvania  and  Vir- 
ginia, but  in  Arizona,  Kentucky  and  North  Dakota  the  word 
"property"  is  used,  instead  of  the  word  "subjects." 

Such  provisions  as  our  section  11  are  apparently  of  recent 
origin,  although  w^  have  not  been  able  to  ascertain  when  it  was 
first  used.  It  is  the  result  of  the  feeling  on  the  part  of  states- 
men and  economists  that  absolute  uniformity  of  taxation  upon 
all  classes  of  property,  so  far  from  being  equitable,  works  a  de- 
cided hardship  upon  some  classes  of  property,  the  more  advanced 
ideas  being  that,  for  the  purposes  of  taxation,  property  should 
be  classified  according  to  its  productiveness. 

The  North  Dakota  supreme  court,  in  State  ex  rel.  Fargo  v. 
Wetz  ei  dl.  (N.  D.),  168  N.  W.  835,  uses  this  language,  quoted 
from  Professor  Seligman's  Essay  on  Taxation:  "The  standard 
of  ability  has  been  shifted  from  property  to  product;  the  test 
now  is  not  the  extent  but  the  productivity  of  wealth."  The 
court  also  refers  to  "Theory  and  Practice  of  Taxation,"  by  D.  A. 
Wells,  page  434. 

The  tendency  of  legislation  upon  this  subject  has  been  toward 
a  reasonable  classification  for  some  years,  as  affording  the  only 
equitable  basis  of  taxation.  In  most,  if  not  all  of  the  states 
where  classification  has  been  introduced,  and  upheld  by  the 
courts^  it  has  been  based  upon  provisions  very  similar  to  our  sec- 
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tion  11,  Article  XII ;  and,  so  far  as  our  research  has  extended, 
classification  has  been  upheld  in  every  state  where  it  has  been 
introduced  which  has  provisions  similar  to  our  section  11. 

This  court,  in  State  v.  French,  17  Mont.  54,  30  L.  R.  A.  415, 
41  Pac.  1078,  has  already  held  that  the  first  sentence  of  section  1 
and  all  of  section  11,  Article  XII,  of  our  Constitution,  **are  upon 
the  same  subject,  and  must  be  read  together,  and  that  they  refer 
to  taxation,  and  the  equality  and  uniformity  thereof."  This 
being  true,  there  would  seem  to  be  no  possible  meaning  to  be 
given  to  the  words,  ''they  shall  be  uniform  upon  the  same  class 
of  subjects,"  unless  it  was  intended  to  admit  of  a  classification 
of  property,  as  does  Colorado  under  a  section  similar  to  our  sec- 
tion 11.  (See  People  v.  Henderson,  12  Colo.  369,  21  Pac.  144; 
Ames  V.  People,  26  Colo.  83,  56  Pac.  656.) 

The  Henderson  Case,  supra,  is  affirmed  in  Pilgrim  Consol, 
Min.  Co.  V.  Board  of  Commrs.,  32  Colo.  334,  76  Pac.  364.  The 
case  of  Foster  v.  Hart  Consol.  Min.  Co.,  52  Colo.  459,  122  Pac. 
48,  is  squarely  in  point.  (See,  also,  Ex  parte  Kessler,  26  Idaho, 
764,  Ann.  Cas.  1917A,  228,  L.  R.  A.  1915D,  322,  146  Pac.  113 ; 
Achenhach  v.  Kincaid,  25  Idaho,  768, 140  Pac.  529 ;  Mutual  Ben- 
efit Life  Ins.  Co.  v.  County  of  Martin,  104  Minn.  179,  116  N.  W. 
572 ;  State  ex  rel.  Winona  Motor  Co.  v.  Minnesota  Tax  Commis- 
sion, 117  Minn.  159,  134  N.  W.  643.) 

Under  section  176,  Article  II,  of  its  Constitution,  the  legis- 
lature of  North  Dakota  in  1917,  passed  a  general  classification 
law,  which  was  challenged  in  the  case  of  State  v.  Wetz,  and 
upheld  at  the  March  term,  1918,  and,  on  rehearing,  at  the  June 
term.  The  only  difference  between  the  provision  of  the  North 
Dakota  Constitution  and  the  similar  provisions  of  our  Constitu- 
tion is  that  the  former  uses  the  word  ** property,"  while  ours 
uses  the  word  ''subjects,"  but,  in  view  of  the  holding  of  this 
court  in  the  French  Case,  that  the  provision  contained  in  section 
11  of  Article  XII  relates  to  taxation,  the  word  "subjects"  must 
be  held  to  bear  the  same  meaning  as  the  word  * '  property "  in  the 
North  Dakota  Constitution. 
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The  constitutionality  of  laws  classifying  property  for  the  pur- 
poses of  taxation  is  upheld  by  the  supreme  court  of  the  United 
States,  in  the  case  of  Southern  B.  Co.  v.  Oreene,  216  U.  S.  400, 
17  Ann.  Cas.  1247,  54  L.  Ed.  536,  30  Sup.  Ct.  Rep.  287,  in  which 
the  court  says : 

"While  reasonable  classification  is  permitted,  without  doing 
violence  to  the  equal  protection  of  the  laws,  suqh  classification 
must  be  based  upon  some  real  and  substantial  distinction,  bear- 
ing a  reasonable  and  just  relation  to  the  thingis  in  respect  to 
which  such  classification  is  imposed;  and  classification  cannot  be 
arbitrarily  made  without  any  substantial  basis." 

It  was  not  intended  by  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  to  prevent  a  state  from  adjusting 
its  system  of  taxation  in  all  reasonable  ways,  by  exemptions, 
classification,  differing  rates,  and  otherwise,  so  long  as  they  pro- 
ceed within  reasonable  limits  and  general  usage.  (BelVs  Oa/p 
B.  Co.  V.  Permsylvania,  134  U.  S.  232,  237,  33  L.  Ed.  892,  10 
Sup.  Ct  Rep.  533 ;  Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  339,  351, 
35  L.  Ed.  1035,  12  Sup.  Ct.  Rep.  250.)  There, are  other  cases 
which  more  or  less  pointedly  uphold  the  classification  of  property 
for  the  purposes  of  taxation,  under  suitable  constitutional  pro- 
visions, but  we  deem  the  foregoing  sufficient  to  establish  that 
right. 

**A  just  valuation  for  taxation"  does  not  necessarily  mean 
that  each  item  of  property,  whatever  its  class,  must  be  assessed 
at  the  same  proportion  of  its  actual  value  as  every  other  item  of 
every  class.  It  is  more  reasonable  to  say  that  **a  just  valuation 
for  taxation"  means  that  every  item  of  property  shall  bear  its 
just  proportion  of  taxation,  according  to^  its  productivity.  The 
word  **just"  does  not  mean  equal.  Some  of  its  synonyms  are: 
Equitable;  honest;  true;  fair;  impartial;  proper;  according  to 
Webster.  There  can  be  as  ''just  a  valuation  for  taxation" 
under  a  classification  statute,  as  under  a  strict  "ad  valorem" 
law.  In  fact,  under  the  prevailing  doctrines  regarding  valua- 
tions for  taxation  purposes,  there  can  be  no  "just  valuation  for 
taxation"  purposes  under  the  old,  iron-dad  ad  valorem  system. 
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If  this  view  be  correct,  as  we  maintain,  the  phrase,  "a  just  valua- 
tion for  taxation  of  all  property,"  contained  in  our  Constitution, 
and  which'  is  omitted  from  the  Constitutions'^of  Minnesota  and 
North  Dakota,  adds  nothing  to  the  section,  except  to  make  more 
explicit  the  requirements  of  ell  Constitutions  that  taxation  shall 
hot  be  so  levied  as  to  be  unjust  to  any  class,  nor  more  oppressive 
upon  one  class  than  upon  every  other  class.  {StcUe  v.  Weiz, 
supra,) 

Income  tax  laws  are,  or  should  be,  framed  upon  just  lines,  but 
there  is  no  idea  of  equality  in  them.  They  are  based  upon 
theories  similar  to  property  classification  laws,  vfe.;  That  the 
one  most  able  to  pay  shall  pay  the  largest  proportionate  tax. 

Mr,  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woddy, 
Assistant  Attorney  General,  for  Defendant,  submitted  an  origi- 
nal and  supplemental  brief ;  Mr,  Woody  argued  the  cause  orally. 

Briefly  stated,  our  contention  is  that  this  Act  violates  the  uni- 
formity provisions  of  section  1  of  Article  XII  of  the  Constitution, 
in  that  it  does  not  provide  for  a  uniform  rate  of  assessment  and 
taxation  of  all  property  subject  to  taxation,  but  unjustly  dis- 
criminates between  property  of  different  classes  by  subjecting 
property  of  different  classes  to  different  and  unequal  rates  of 
assessment  and  taxation.  i 

In  order  that  the  court  may  readily  see  the  manner  in  which 
the  amount  of  taxes  will  differ  on  the  same  values  when  imposed 
on  property  of  the  different  classes,  we  submit  the  following 
illustration:  Assuming  that  the  total  of  all  tax  levies,  state, 
county,  school  and  city,  for  the  year  1919,  on  property  situated 
in  the  city  of  Helena,  yill  be  forty  mills  on  each  dollar  of  valua- 
tion, the  taxes  which  will  be  imposed  on  each  one  hundred  dol- 
lars of  taxable  property  of  the  several  classes  will  be  as  follows : 

If  property  is  in  the  1st  class $  4  00 

If  property  is  in  the  2d  class 80 

If  property  is  in  the  3d  class 1  33% 

If  property  is  in  the  4th  class 1  20 

If  property  is  in  the  5th  class 28 

If  property  is  in  the  6th  or  7th  classes 1  60 
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The  result  will  be  that  under  this  Act  one  taxpayer  will  be 
required  to  pay  $4  in  taxes  on  each  one  hundred  dollars  of  prop- 
erty, while  another  taxpayer  will  be  required  to  pay  twenty-eight 
cents  on  property  of  exactly  the  same  value  but  belonging  to  a 
different  class,  the  difference  in  the  amount  of  taxes  depending, 
not  on  the  value  of  the  property  owned  by  each  because  the  prop- 
erty of  each  is  of  exactly  the  same  value,  but  depending  and 
controlled  entirely  by  reason  of  the  fact  that  the  property  of  one 
is  of  a  different  species  or  kind  than  that  of  the  other. 

We  assert  that  the  words,  "and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  taxation  of  all  prop- ' 
erty,"  in  section  1  of  Article  XII,  mean  that  the  legislature 
shall  prescribe  such  regulations  as  will  require  all  property,  of 
every  kind  and  'description,  subject  to  taxation,  to  be  assessed 
at  its  true  value,  and  that  the  legislature  is  wholly  without  power 
to  provide  for  the  taxation  of  property  at  either  more  or  less  than 
its  true  value.  The  words  "just  valuation"  mean,  then,  true, 
fair,  honest,  market  value,  and  the  words  above  quoted  mean 
such  regulations  as  will  result  in  the  ascertainment  of  the  true, 
fair,  honest,  market^  value  of  all  property,  and  this  being  the 
meaning  of  these  words,  the  legislature  cannot  provide  for  the 
assessment  or  taxation  of  property  at  any  other  than  its  true, 
fair,  honest,  market  value,  and  the  regulations  which  the  legis- 
lature is  required  to  prescribe  are  such  regulations  as  will  result 
in  the  ascertainment  of  such  value.  {Hawkins  v.  Mangum,  78 
Miss.  97,  28  South.  872;  Brovm  v.  Oreer,  3  Head  (Tenn.),  695; 
Jenkins  v.  Ewin,  8  Heisk.  (Tenn.)  456, 477 ;  Mayor  etc.  of  City  of 
Choitanooga  v.  Nashville  etc.  By.  Co.,  7  Lea  (Tenn.),  561 ;  Street 
By.  Co.  V.  Morrow,  87  Tenn.  406,  415,  2  L.  R.  A.  853,  11  S.  W. 
348 ;  Beelfoot  Lake  etc.  Dist.  v.  Dawson,  97  Tenn.  151,  161,  34 
L.  R.  A.  725,  36  S.  W.  1041.) 

And  this  court,  while  not  so  holding  directly,  in  the  cases  of 
Daly  Bank  and  Trust  Co.  v.  Board  of  County  Commrs,,  33  Mont. 
101,  81  Pac.  950,  and  Northern  Pac.  By.  Co.  v.  Mjelde,  48  Mont. 
287  (304),  137  Pac.  386,  implied  that  our  constitutional  provi- 
sion requires  all  property  to  be  assessed  at  its  actual  value,  and 
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that  the  words  ''prescribe  such  regulations  as  shall  secure  a  just 
valuation"  mean  that  the  legislature  shall  prescribe  such  regula- 
tions as  will  result  in  the  ascertainment  of  the  actual  value  of 
property  for  taxation.    (Then  follows  an  extended  review  of  the 
history  of  tax  legislation  of  the  territory  and  state  of  Montana.) 
While  numerous  decisions  may  be  found  holding  that  consti- 
tutional provisions  with  reference  to  taxation  of  property  do 
not  require  property  to  be  tkxed  at  its  actual  or  full  cash  value, 
but  that  the  legislature  may  provide  for  the  assessment  and  taxa- 
tion of  property  at  a  percentage  of  its  actual  or  full  cash  value, 
as,  for  instance,  in  Illinois  where  a  statute  requires  all  property 
to  be  assessed  and  taxed  at  twenty  per  cent  of  its  actual  value, 
or  in  Iowa  where  a  statute  requires  that  aU  property  shall  be 
assessed  and  taxed  at  one-fifth  of  its  market  value, — ^yet  it  will 
be  found,  on  an  examination  of  the  constitutional  provisions  of 
those  states  in  which  such  decisions  are  found,  that  such  const!- 
tutional  provisions  are  essentially  different  from  those  contained 
in  our  Constitution.     The  Illinois  constitutional  provision  (sec- 
tion 1,  Article  IX)  requires  all  property  to  be  taxed  in  propor- 
tion to  its  value.    The  Iowa  Constitution  contains  no  provisions 
with  reference  to  taxation.    The  Missouri  Constitution  (section 
4,  Article  X)  requires  that  all  property  shall  be  taxed  in  pro- 
portion to  its  value,  as  does  the  California  Constitution  (section 
1,  Article  XIII),  and  the  Constitutions  of  Alabama  (Article  XI, 
section  211),  Louisiana  (section  225),  Nebraska  (Article  IX,  sec- 
tion 1),  New  Hampshire  (Article  V),  South  Dakota  (Article  XI, 
section  2),  Texas  (section  1,  Article  VIII),  and  West  Virginia 
(section  1,  Article  X).     And  there  can  be  no  doubt  but  what, 
when  the  words  '*in  proportion  to  its  vaPue"  are  used  in  a  con- 
stitutional provision,  such  provision  does  not  require  property 
to  be  assessed  and  taxed  at  its  actual  value,  or  cash  value,  but 
the  legislature  has  the  power  to  provide  for  the  assesspient  and 
taxation  of  property  at  any  percentage  of  its  actual  value.    How- 
ever, when  a  constitutional  provision  requires  property  to  be 
taxed  at  its V fair  market  value*'  (Virginia,  section  169,  Article 
XIII),  or  at  its  ''fair  cash  value*'  (Kentucky,  section  172)  be- 
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fore  last  amendment  ^  (Oklahoma,  section^^,  Article  X),  or  at  its 
tme  cash  value"  (Michigan,  section  5,  Article  X),  or  at  its 
true  value  in  money"  (Mississippi,  section  112;  New  Jersey, 
section  7,  Article  IV;  North  Carolina,  Article  V,  section  3; 
North  Dakota,  Article  II,  section  176,  before  last  amendment; 
Ohio,  section  2,  Article  XII),  there  can  be  no  question  but  what 
such  provision  is  mandatory,  and  the  legislature  cannot  provide 
for  the  taxation  of  property  on  any  basis  other  than  that  pre- 
scribed by  such  provision.  And  if  the  words  ''shall  prescribe 
such  regulations  as  shall  secure  a  just  valuation,"  as  used  in  our 
Constitution,  mean  that  the  legislature  shall  prescribe  such  regu- 
lations as  will  result  in  the  ascertainment  of  the  **true,"  '*hon- 
€flt,"  *'fair,"  or  ''market  value"  of  property  for  taxation,  then, 
the  provisions  of  our  ConstitutioQ  being  mandatory  (Oonstitu- 
tion.  Article  III,  section  29),  the  legislature  mthst  prescribe  such 
regulations  as  will  secure  the  "true,"  "honest,"  "fair,"  or 
"market"  value  of  property  for  taxation,  and  has  no  power  or 
authority  to  provide  for  the  taxation  of  property  at  proportion- 
ate  values  or  at  percentages  of  values. 

We  apprehend,  however,  that  counsel  for  plaintiff  will  take 
the  position  and  contend  that  section  2502,  which  requires  prop- 
erty to  be  assessed  at  its  full  cash  value  is  still  in  full  force  and 
effect,  and  that  even  with  this  Act  in  force,  property  will  be 
assessed  at  its  full  cash  value  under  section  2502,  and  that  con- 
sequently the  assessed  value  of  all  property  of  every  species  and 
kind  will  be  its  full  cash  value,  said  Act  merely  providing  that 
the  basis  for  computing  the  tax  is  the  percentage  provided  for 
each  class.  In  other  words,  that  in  assessing  property  for  taxa- 
tion there  is  no  discrimination  between  the  different  classes,  be- 
cause all  property  belonging  to  all  classes  is  assessed  exactly 
alike,  at  its  full  cash  value.  Merely  stating  this  contention  shows 
its  want  of  merit.  Our  constitutional  provision  does  not  say  "a 
uniform  rate  of  assessment, "  or  "a  uniform  rate  of  taxation, ' ' 
but  the  words  are  "a  uniform  rate  of  assessment  and  taxation." 
The  word  "assessment,"  as  used  in  such  provision,  does  not  mean 
merely  the  valuation  of  property  for  taxation,  but  it  has  a  double 
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significance,  and  incluj^  both  the  appraisement  of  property  for 
taxation  and  the  apportionment  of  the  tax  to  the  taxable  prop- 
erty. It  includes  the  whole  statutory  mode  of  imposing  the  tax, 
embracing  all  of  the  proceedings  for  raising  money  by  the  exer- 
cise of  the  power  of  taxation  from  their  inception  to  their 
conclusion.  It  is  descriptive  of  the  steps  in  their  entirety 
necessary  to  charge  specific  property  with  taxes  or  the  owners 
with  payment  thereof. 

And  it  has  been  said  that  the  word  "assessment,'*  in  a  re- 
stricted sense,  means  an  official  list  of  persons  and  property,  with 
an  estimate  of  the  value  of  the  property  of  each  for  the  purpose 
of  taxation,  while  in  a  general  sense,  and  as  commonly  used,  it 
implies  the  completed  tax  list,  that  is  to  say,  the  names  aind  lists 
of  the  persons  to  be  taxed,  with  valuations  of  their  property,  and 
the  taxes  set  down  under  their  several  headings  and  properly 
extended  and  carried  out.  {Wason  v.  Major,  10  Colo.  App.  181, 
50  Pac.  741;  Consolidated  Oas  Co,  v.  Baltimore,  101  Md.  541, 
109  Am.  St.  Rep.  584,  1  L.  B.  A.  (n.  s.)  263,  61  Atl.  532;  People 
V.  Weaver,  100  U.  S.  539,  25  L.  Ed.  705 ;  Chicago  &  N.  W.  By. 
Co.  V.  Forest  Co.,  95  Wis.  80,  70  N.  W.  77 ;  Pomeroy  Coal  Co.  v. 
Enden,  44  Kan.  117,  24  Pac.  340;  Hines  v.  Leaventvorth  City, 
3  Kan.  186,  187 ;  Toum  of  Washburn  v.  WasKbum  W.  W,  Co., 
120  Wis.  575,  98  N.  W.  539 ;  Jackson  Lumber  Co.  v.  McCrimmon, 
164  Fed.  759 ;  First  Nat.  Bank  v.  City  of  Binghampton,  72  App. 
Div.  354,  76  N.  Y.  Supp.  526 ;  Central  By.  Co.  v.  State  Board,  75 
N.  J.  L.  120,  67  Atl.  672 ;  Western  Union  Tel.  Co.  v.  Howe,  180 
Fed.  44,  103  C.  C.  A.  398.)  And  the  words  "assessment**  and 
"taxation"  being  coupled  together,  the  "uniform  rate"  applying 
to  both,  it  seems  clear  that  it  was  the  intention  of  the  framers  of 
our  Constitution  to  require  that  the  words  "assessment  and  taxa- 
tion" should  mean,  include  and  embrace  the  whole  proceedings 
from  their  inception  to  their  conclusion.  {Crawford  v.  Linn 
County,  11  Or.  482,  5  Pac.  738 ;  Lake  County  v.  Schroder,  47  Or. 
136,  81  Pac.  942 ;  Coventry  v.  Board  of  Assessors,  16  E.  I.  240, 
14  Atl.  877.) 
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Constitutional  provisions  requiring  uniformity  of  taxation 
vary  greatly  in  their  phraseology.  Many  of  them  are  similar  to 
those  of  our  Constitution  requiring  a  uniform  rate  of  assessment 
and  taxation,  while  others  also  use  the  word  ** equal"  as  well  as 
"uniform"  (Florida,  Article  IX,  section  1;  Indiana,  Article  X, 
section  1  j  Kansas,  Article  XI,  section  1 ;  Louisiana,  Article  225 ; 
Mississippi,  section  112;  Nevada,  section  1,  Article  X;  New 
Mexico,  section  1,  Article  VIII;  Oregon,  section  1,  Article  IX; 
South  Carolina,  section  1,  Article  X).  Others  say  that  taxation 
shall  be  in  proportion  to  the  value  of  the  property  (Alabama, 
section  211 ;  California,  Article  XIII,  section  1 ;  Missouri,  Article 
X,  section  4;  Nebraska,  Article  IX,  section  1;  Texas,  Article 
VIII,  section  1) .  Others  say  that  the  tax  shall  be  in  proportion  to 
the  value  of  his,  her  or  its  property  (Idaho,  Article  VII,  section  2 ; 
Illinois,  Article  IX,  section  1 ;  South  Dakota,  Article  XI,  section 
2).  Others  say  that  taxation  shall  be  by  a  uniform  rule  (Michi- 
gan, Article  X,  section  3;  Wisconsin,  Article  VIII,  section  1). 
The  Maine  Constitution  (Article  IX,  section  8)^  says  that  taxes 
shall  be  apportioned  and  assessed  equally,  while  the  New  Hamp- 
shire Constitution  (Article  V)  uses  the  words  "proportional  and 
reasonable  assessments."  The  Arkansas  Constitution  (Article 
XVI,  section  5),  the  Tennessee  Constitution  (Article  XI,  section 
28),  and  the  West  Virginia  Constitution  (Artide  X,  section  1), 
provide  that  taxes  shall  be  equal  and  uniform  and  no  one  species 
of  property  shall  be  taxed  higher  than  another  species  of  property 
of  equal  value.  The  framers  of  both  the  Utah  and  the  Wash- 
ington Constitutions  were  not  satisfied  with  saying  that  taxes 
should  be  equal  and  uniform,  but  reiterate  the  rule  in  different 
words.  The  Utah  Constitution  in  Article  XIII,  ^section  2,  says 
that  all  property  shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  provided  by  law,  and  in  section  3,  of  the  same 
Article,  that  the  legislature  shall  provide  by  law  a  uniform  and 
equal  rate  of  assessment  and  taxation  on  all  property  according 
to  its  value  in  money,  iind  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation  of  all  property,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to  the  value 
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of  his,  her  or  its  property,  while  the  Washington  Constitution,  in 
sections  1  and  2  of  Article  VII,  uses  the  identical  language  used 
in  sections  2  and  3  of  Article  XIII  of  the  Utah  Constitution. 

But  whatever  the  phraseology  of  the  provision  may  be,  whether 
it  be  as  our  constitutional  provision,  that  the  rate  of  assessment 
and  taxation  shall  be  uniform,  or  that  taxes  shall  be  in  proportion 
to  the  value  of  the  property  as  the  constitutional  provision  of 
California,  or  in  proportion  to  the  value  of  his,  her  or  its  prop- 
erty, as  the  Idaho  and  Illinois  constitutional  provisions,   or 
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apportioned  and  assessed  equally  as  the  Maine  constitutional  pro- 
vision, or  uniform  rule  of  taxation  as  the  Michigan  and  Wis- 
consin constitutional  provisions,  or  proportional  as  the  New 
Hampshire  constitutional  provision,  or  equal  and  uniform,  no 
one  species  of  property  to  be  taxed  higher  than  another  species  of 
property  of  equal  value  as  the  Arkansas,  Tennessee  and  West  Vir- 
ginia constitutional  provisions,  the  rule  intended  to  be  stated,  the 
result  intended  to  be  accomplished  is  that  taxes  shall  be  uniform 
on  all  property  subject  to  ad  ixUorem  taxation,  to  the  end  that  the 
burdens  of  taxation  will  be  equally  distributed;  and  every  tax- 
palter  will  be  compelled  to  pay  his  proportion  of  taxes  according 
to  the  value  pf  his  property,  regardless  of  its  kind  or  species.  The 
very  keynote  sounding  throughout  these  constitutional  provisions, 
no  matter  in  what  particular  words  expressed,  is  uniformity  and 
equality  as  nearly  as  practicably  attainable.  (Exchange  Bank 
of  Columbus  V.  Ein^,  3  Ohio  St.  1,  15 ;  Knowlton  v.  Board  of 
Supervisors,  9  Wis.  410 ;  Oilman  v.  City  of  Sheboygan,  2  Black 
(U.S.),  510,  17L.  Ed.  305.)  . 

In  Illinois  the  courts  have  said  that  in  order  to  secure  uniform- 
ity in  the  taxation  of  property,  all  property  subject  to  taxation 
must  be  assessed  in  proportion  to  its  value,  and  the  rate  of 
taxation  must  be  uniform  as  to  all,  and  even  though  property  is 
assessed  at  less  than  its  full  value,  the  correct  proportion  between 
the  different  classes  must  be  maintained.  (Sherlock  v.  Winneika, 
m  111.  530;  City  of  Chicago  v.  Fishbum,  189  111.  367,  59  N.  E. 
791 ;  Western  Union  Tel  Go.  v.  City  of  Omaha,  73  Neb.  527,  103 
N.  W.  84  J  Cummings  v.  National  Bank,  101  U.  S.  153,  25  L.  Ed, 
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903;  Citizens'  National  Bank  v.  Board  of  Commrs.,  83' Kan.  376, 
111  Pac.  496 ;  Andrews  v.  King  County,  1  Wash.  46,  22  Am.  St. 
Eep.  136,  23  Pac.  409 ;  State  v.  Poynter,  59  Neb.  417,  81  N.  W. 
431  ,•  People  v.  McCreery,  34  Cal.  432 ;  State  v.  Kruttschmtt,  4  Nev. 
178,  201 ;  Chicago  A  N.  W.  By,  Co,  v.  State,  128  Wis.  553,  108 
N.  W.  557 ;  Kneelamd  v.  Milwaukee,  15  Wis.  454 ;  City  of  Houston 
V.  Baker  (Tex.  Civ.),  178  S.  W.  820;  Lively  v.  Missouri  K.  <fe  T. 
By.  Co,,  102  Tex.  545,  120  S.  W.  852 ;  Langlay  v.  Smith,  59  Tex. 
Civ.  584,  126  S.  W.  660 ;  High  School  Dist.  v  Lancaster  County, 
60  Neb.  147,  83  Am.  St.  Rep.  525,  49  L.  B.  A.  343,  82  N.  W.  380 ; 
Primm  v.  City  of  Belleville,  59  111.  142;  Adams  v.  Mississippi 
State  Bank,  75  Misa.  701,  23  South.  395.) 

And  we  invite  the  particular  attention  of  the  court  to  the  case 
of  Wheeler  v.  Weightman,  96  Kan. '50,  L.  R.  A.  1916A,  846,  149 
Pae.  977,  in  which  the  supreme  court  of  Kansas  held  a  mortgage 
registration  tax  law  unconstitutional.  This  decision  covers 
Bome  thirty  pages  of  the  report,  and  exhaustively  reviews  the  uni- 
formity provisions  of  many  of  the  State  Constitutions. 

But  it  will  be  contended  by  counsel  for  plaintiff  that  section 
11  of  Article  XII  of  the  Constitution  expressly  and  directly  au- 
thorizes and  permits  the  legislature  to  classify  property  into 
different  classes,  the  only  restriction  being  that  taxes  shall  be 
*' uniform  upon  the  same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying*  the  tax." 

While  this  court  has  held  in  several  cases  that  this  provision 
does  not  apply  to  license  taxes  imposed  under  the  last  provision 
of  section  1  of  Article  XII  of  the  Constitution,  but  applies  to 
taxes  levied  against  property  under  the  first  provision  of  such 
section,  still  we  believe  that  upon  examining  and  studying  all  of 
the  provisions  of  Article  XII,  this  court  must  conclude  that  such 
decisions  were  erroneous  in  so  far  as  they  were  held  to  apply  to 
property  taxes  levied  under  the  first  provision  of  such  section. 

Comparing  section  1  with  similar  provisions  in  the  Constitu- 
tions of  other  states,  we  find  that  they  differ  greatly  from  many 
of  them.  This  section  provides  that:  **The  necessary  revenue 
for  the  support  and  maintenance  of  the  state  shall  be  provided 
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•^  by  the  legislative  assembly  which  shall  levy  a  tinif orm  rate  ,of 
assessment  and  taxation,  etc;  and  the  legislature  may  also  impose 
license  taxes. " 

The  Idaho  Constitution,  Article  VII,  section  2,  says  that  the 
legislature  shall  provide  such  revenue  as  may  be  needful  by  levy- 
ing a  tax  by  valuation,  etc.,  and  that  the  legislature  may  also 
impose  licenBe  taxes.  In  Idaho,  Arkansas,  Virginia  and  Louis- 
iana, it  has  been  held  that  these  provisions  only  apply  to  taxes 
for  raising  revenue  for  the  state,  and  not  to  taxes  for  raising 
revenue  for  county,  school  district  or  city  or  town  purposes. 
{Fenton  v.  Board  of  Commrs.,  20  Idaho,  392,  119  Pac.  41; 
Washington  v.  State,  13  Ark.  752;  McOehee  v.  Mathis,  21  Ark. 
40;  Oilkeson  v.  Frederick  Justices,  13  Qratt.  (Va.)  577;  Second 
Municipality  v.  Duncan,  2  La.  Ann.  182 ;  New  Orleans  v.  Klein, 
26  La.  Ann.  493.) 

It  will  be  noticed  that  section  11  of  Article  XII  of  our  Consti- 
tution does  not  say  that  taxes  shall  be  uniforpi  upon  the  same 
class  of  property,  but  that  they  shall  be  uniform  upon  the  same 
class  of  subjects.  Now,  there  are  many  subjects  of  taxation,  and 
property  constitutes,  under  section  17,  one  subject.  If,  therefore, 
it  can  be  said  that  the  provisions  of  section  11  apply  to  the  prop- 
erty tax  provided  for  by  section  1,  still,  everything  mentioned 
in  section  17  being  one  subject,  the  taxes  which  may  be  levied 
against  everything  constituting  that  subject  must  be  uniform, 
and  if  you  again  divide  this  one  subject  into  different  classes, 
providing  for  one  rate  of  taxation  for  one  of  such  classes  and  .an- 
other rate  of  another  class,  the  provisions  of  section  11  are  vio- 
lated, as  the  tax  will  not*  then  be  uniform  on  that  subject.  And 
it  might  here  be  observed  that  the  very  use'  of  the  word  "sub- 
jects" in  section  11,  instead  of  the  word  *' property,"  also  indi- 
cates that  this  provision  is  to  be  considered  in  connection  with 
the  provisions  of  section  5  in  which  the  word  "subjects'-  is  used. 
Even  though  it  can  be  said  that  under  our  constitutional  pro- 
visions property  may  be  classified  and  different  rates  levied 
against  different  classes,  or  the  same  rate  levied  against  differ- 
ent percentages  or  proportions  of  different  classes,  yet  such 
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classification  must  not  be  arbitrary,  invidious  or  unreasonable, 
and  there  miust  be  no  unjust  discrimination  between  classes.  The 
classification  must  rest  on  some  reason  of  public  policy,  some  sub- 
stantial diflference  of  situation  or  circumstances  that  would 
naturally  suggest  the  justice  or  expediency  for  diverse  legisla- 
tion with  reference  to  the  objects  or  subjects  classified.  ( Judson 
on  Taxation,  sec.  454 ;  37  Cyc.  740,  742 ;  Sedgwick  on  Construc- 
tion of  Statutory  and  Constitutional  Law,  504r-507;  Welty  on 
Assessments,  sees.  185,  186;  Gray's  Liin.  Taxing  Power,  sees. 
1854r-1859;  OUmm  v.  City  of  Sheboygan,  2  Black  (U.  S.),  510, 
17  I/.  Ed.  305;  Pine  Orove  ToivnsUp  v.  Tdlcott,  19  Wall.  (U.  S.) 
666,  22  L.  Ed.  227 ;  Western  TJmon  Tel.  Co.  v.  City  of  Omaha, 
73  Neb.  527,  103  N.  W.  84 ;  Attorney  General  v.  Winnebago  etc. 
Co. J  11  Wis.  35;  Oeorge  Schuster  di  Co.  v.  City  of  LomsvxLle,  124 
Ky.  189,  89  S.  W.  689 ;  Adams  v.  Mississippi  State  Bam,k,  75  Miss. 
701,  23  South.  395 ;  High  School  Dist.  v.  Lancaster  County,  60 
Neb.  147,  83  Am.  St.  Rep.  525,  49  L.  R.  A.  343,  82  N.  W.  380 ; 
Taylor  v.  LoudsviOe  etc.  By.  Co.y  88  Fed.  350,  31  C.  C.  A.  537 ; 
RMroad  &  Tel.  Cos.  v.  Board  of  Eqvalizers,  85  Fed.  302 ;  PulU 
man  Staie  Bank  v.  Mamring,  18  Wash.  250,  51  Pac.  464 ;  Chicago 
A  If.  W.  By.  Co.  V.  State,  128  Wis.  553, 108  N.  W.  557 ;  Nashville 
etc.  By.  V.  Taylor,  86  Fed.  168 ;  Bos&nbloom  v.  State,  64  Neb.  342, 

57  L.  R.  A.  922,  89  N.  W.  1053.) 

Examining  the  Act  here  involved,  we  find  that  the  legislature 
has  arbitrarily  fixed  the  percentage  of  the  value  for  each  class  as 
the  basis  for  apportioning  the  tu,  without  any  regard  to  its 
actual  value  as  compared  with  the  actual  value  of  property  of 
other  classes.  Why,  for  instance,  should  the  legislature  say  that 
the  tax  on  shares  of  stock  of  national  banks  shall  be  imposed  on 
a  baeds  of  forty  per  cent  of  its  actual  value,  while  the  tax  on 
bonds,  notes  or  other  evidences  of  indebtedness  shall  be  imposed 
on  only  seven  per  cent  of  the  actual  value!  What  difference  is 
there  in  the  characteristics  of  these  two  classes,  or  what  condi- 
tions or  circumstances  exist  which  will  warrant  the  legislature  in 
saying  that  the  owner  of  stock  in  a  national  bank  of  the  actual 
value  of  one  hundred  dollars  shall  pay  a  certain  tax,  while  the 
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owners  of  a  bond,  note  or  other  evidence  of  indebtedness,  the 
actual  value  of  which  is  exactly  the  same  as  that  of  the  bank 
stocky  shall  only  pay  approximately  one-sixth  of  the  tax  which 
the  owner  of  the  bank  stock  is  compelled  to  pay  f  Does  not  such 
an  attempted  classification  cease  to  be  classification  and  become 
discrimination  f'  If  this  is  not  discrimination,  then  we  are  at  a 
loss  to  know  where  the  line  falls  which  divides  classification  from 
discrimination. 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

At  12  o'clock  noon  on  the  first  Monday  of  March  of  this  year, 
plaintiff  owned  personal  property  subject  to  taxation  in  Lewis 
and  Clark  County,  but  owned  no  real  estate  in  that  county.  His 
property  was  duly  assessed  at  $1,000,  its  fuU  cash  value,  and 
upon  this  valuation  the  taxes  were  computed,  amounting  to 
$35.05,  and  the  county  treasurer  thereupon  demanded  payment. 
Plaintiff  tendered  $7.01,  and, upon  refusal  of  his  tender  com- 
menced this  action  to  restrain  the  treasurer  from  seizing  and  sell- 
ing the  property. 

The  controversy  involves  the  validity  of  House  Bill  No.  30 
(Laws  1919,  Chapter  51)  entitled:  "An  Act  providing  for  the 
classification  of  taxable  property  in  the  state  for  the  purpose  of 
taxation,  and  providing  the  percentage  of  the  true  and  full  value 
of  each  class  which  shall  be  tak^n  and  used  as  the  basis  for  the 
imposition  of  the  tax  thereon." 

Section  1  distributes  all  taxable  property  into  seven  distinct 
classes;  the  kind  of  property  constituting  each  of  the  first  six 
classes  being  specifically  enumerated.  The  seventh  class  includes 
all  property  not  sussigned  to  some  one  of  the  preceding  classes. 

Section  2  provides:  **As  a  basis  fdr  the  imposition  of  taxes 
upon  the  different  classes  of  property  above  specified,  a  percent- 
age of  the  true  and  full  value  of  the  property  of  each  class  shall 
be  taken  as  follows : 

"  (a)  Class  one:  100  per  cent  of  its  true  and  full  value. 

*^  (b)  Class  two :  20  per  cent  of  its  true  and  full  value. 
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(c)  Class  three :  33%  per  cent  of  its-true  and  full  value. 

(d)  Class  four :  30  per  cent  of  its  true  and  full  value. 

(e)  Class  five :  7  per  cent  of  its  true  and  full  value. 

(f)  Class  six:  40  per  cent  oi  its  true  and  full  value. 


<< 
«< 
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**  (g)  Class  seven:  40  per  cent  of  its  true  and  full  value." 

The  property  involved  in  this  litigation  belongs  to  class  two, 
and  it  is  conceded  that  if  House  Bill  No.  30  is  a  valid  legislative 
enactment^  the  plaintiff  tendered  the  amount  of  tax  due ;  if  it  is 
not,  the  amoxmt  demanded  by  the  treasurer  is  the  amount  to  be 
paid. 

1.  It  is  insisted  by  the  treasurer  that  House  Bill  No.  30  is 
[1]  unconstitutional,  in  that  the  legislative  assembly  was  with- 
out authority  to  classify  property  for  the  purpose  of  taxation. 

The  legislative  department  of  this  state  possesses  all  the 
[2]  powers  of  law-making  which  inhere  in  any  independent 
sovereignty,  except  only  in  so  far  as  those  powers  are  curtailed 
by  the  Constitution  of  the  state,  or  the  supreme  law  of  the  land. 
(7tt  re  Bomeray,  51  Mont.  119,  151  Pac.  333.)  To  determine, 
therefore,  whether  a  statute  is  valid,  it  is  not  necessary  to  seek 
the  source  of  the  power  to  enact  it.  The  authority  is  inherent  if 
the  subject  matter  is  one  with  reference  to  which  any  legislation 
may  be  enacted,  and  the  burden  of  showing  that  the  authi^rity 
has  been  withdrawn  from  the  lawmakers  is  upon  the  party  who 
questions  the  validity  of  the  Act.  As  said  by  this  court:  "The 
authority  of  the  legislature,  otherwise  plenary,  will  not  ba  held 
to  be  circumscribed  by  mere  implication.  He  who  seeks  to  limit 
the  power  of  the  lawmakers  must  be  able  to  point  out  the  par- 
ticular provision  of  the  Constitution  which  contains  the  limita- 
tion expressed  in  no  uncertain  terms."  (State  ex  rel.  Evans  v. 
Stewart,  53  Mont.  18,  161  Pac.  309.) 

Taxation  for  the  purpose  of  raising  public  revenue  is  a  subject 
[3]  peculiarly  and  inherently  of  legislative  cognizance  (1 
Cool^  on  Taxation,  3d  ed.,  p.  7),  and  our  legislature  was  there- 
fore within  its  authority  in  enacting  House  Bill  No.  30,  tmless 
the  authority  to  do  so  is  denied  to  it  by  the  state  Constitution  or 
by  the  Constitution  of  the  United  States.    The  basic  contention 
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of  the  attorney  general,  for  the  treasurer,  is  that  the  elassification 
of  property  by  the  statute  in  question  violates  the  principle  of 
uniformity  of  taxation  declared  by  our  state  Constitution. 
Throughout  all  revenue  legislation  by  the  several  states  there  has 
been  recognized  some  rule  of  uniformity.  Fifty  years  ago,  and 
prior  thereto,  the  rule  was  generally  understood  to  require  noth- 
ing less  than  this :  If  A  and  B  each  owned  taxable  property  of  the 
same  value  within  the  same  taxing '  district,  each  should  pay 
thereon  precisely  the  same  amount  of  tax,  without  reference  to 
the  character  of  the  property.  The  rule  as  thus  understood  is 
designated  the  "uniformity  rule  of  general  property  taxation,*' 
or  *' uniform  ad  valorem  system."  By  express  declaration  or  by 
necessary  intendment  that  rule  was  written  into  the  Constitution 
of  nearly  every  state.  The  Constitution  of  Nebraska  declares: 
'  *  The  legislature  shall  provide  such  revenue  as  may  be  needful, 
by  levying  a  tax  by  valuation,  so  that  every  person  and  corpo- 
ration shall  pay  a  tax  in  proportion  to  the  value  of  his,  her  or  its 
property  and  franchises."  (Nebraska  Const.,  Art.  IX,  sec.  1.) 
This  is  a  reasonably  clear  statement  in  express  terms  of  the  rule 
of  uniformity  of  taxation  as  it  was  understood  quite  generally  in 
1875.  A  similar  provision  is  found  in  the  Constitution  of  Idaho 
(Article  VII,  sec.  2) ;  Illinois  (Article  IX,  sec.  1) ;  South  Da- 
kota (Article  XI,  sec.  2) ;  Utah  (Article  XIII,  sec.  3) ;  and  Wash- 
ington (Article  YII,  sec.  2).  It  cannot  be  open  to  argument 
that  A  provision  of  this  character  does  not  admit  of  classification 
of  property  for  the  purpose  of  taxation.  The  meaning  is  too 
plain  to  admit  of  doubt. 

The  Constitution  of  Wisconsin  declares,  "The  rule  of  taxation 
shall  be  uniform"  (Wisconsin  Constitution,  Article  VIII,  sec.  1), 
and  the  same  principle,  though  expressed  differently,  is  to  be 
found  in  the  Constitution  of  each  of  some  thirty  other  states. 
Whenever  the  question  has  arisen  in  any  of  these  jurisdictions,  it 
has  been  held  that  the  language  of  the  Constitution  under  review, 
by  necessary  implication,  evidenced  an  intention  to  maintain  the 
rule  of  uniformity  as  expressed  above.  We  find  no  fault  with 
the  conclusions  reached  in  the  cases  so  holding. 


56  Mont.]  HiLGEB  v.  Moobs.  165 

The  rule  never  prevailed  in  Colorado  or  Pennsylvania,  and 
does  not  prevail  in  several  states  by  reason  of  recent  constitu- 
tional amendments.  Does  it  prevail  in  Montana?  It  is  the  con- 
tention of  the  attorney  general  that  it  does,  and  that  it  is 
declared  in  Article  XII,  section  1,  of  our  Constitution,  in  the  fol- 
lowing language:  "The  necessary  revenue  for  the  support  and 
maintenance  of  the  state  shall  be  provided  by  the  legislative  as- 
sembly, which  shall  levy  a  uniform  rate  of  assessment  and  taxa- 
tion, and  shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  except  that  specifically 
provided  for  in  this  article.  The  legislative  assembly  may  also 
impose  a  license  tax,  both  upon  persons  and  upon  corporations 
doing  business  in  the  state." 

Oreat  stress  is  laid  upon  the  fact  that  the  legislature  is 
[4]  commanded  to  levy  a  uniform  rate  of  assessment  and  taxa- 
tion. Counsel,  however,  distort  the  meaning  of  the  term  "asr 
sessment."  It  is  said  to  comprehend  the  entire  process  by  which 
taxes  are  secured — from  the  inception  to  the  conclusion.  If  the 
term  has  such  broad  significance,  then  it  includes  the  entire 
process  of  taxation,  and  the  word  "taxation,"  used  in  conjunc- 
tion with  it,  is  meaningless.  But  this  court  is  not  authorized  to 
disregard  the  term  "taxation,"  or  to  assume  that  it  was  used 
without  purpose. 

When  our  Constitution  was  prepared  and  ratified,  the  term 
"assessment"  and  the  term  "taxation"  each  had  a  definite,  well- 
understood  meaning.  Assessment  was  the  process  by  which  per- 
sons subject  to  taxation  were  listed,  their  property  described,  and 
its  value  ascertained  and  stated.  Taxation  consisted  in  deter- 
mining the  rate  of  the  levy  and  imposing  it.  Speaking  generally, 
the  assessment  was  made  by  the  assessor,  subject  to  review  by  the 
board  of  equalization.  The  rate  of  taxation  was  fixed  and  im- 
posed by  the  legislature  for  state  purposes,  by  the  county  com- 
missioners for  county  purposes,  by  the  city  council  for  city  pur- 
poses, etc.  This  has  been  the  history  of  our  revenue  legislation 
from  the  time  Montana  was  organized  as  a  territory,  and  the 
framers  of  our  Constitution  understood  these  words  and  used 
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them  accordingly.  It  may  be  conceded  that  tley  apparently 
chose  to  employ  inept  language,  rather  than  multiply  words,  for 
the  use  of  ''levy"  and  **rate,"  as  applied  to  assessment,  is  hardly 
appropriate;  but  when  we  consider  the  entire  first  sentence  of 
section  1  with  other  provisions  in  pari  materia,  the  meaning  is 
reasonably  clear:  The  mode  of  assessment — ^the  rule  for  ascer- 
taining values — ^must  be  uniform,  to  the  end  that  a  just  valua- 
tion of  all  taxable  property  may  be  secured.  This  is  the  rule — 
the  exceptions  will  be  noticed  later. 

The  Act  in  question  has  nothing  whatever  to  do  with  either  the 
assessment  of  property  or  the  determination  of  the  rate  of  the 
tax  levy.  It  is  not  directed  to  the  assessor.  His  duties  are  de- 
fined by  the  statutes  in  force  when  this  measure  was  enacted. 

The  mandate  of  the  Constitution  that  the  legislature  shall 
prescribe  such  regulations  as  shall  secure  a  just  valuation  for 
taxation  of  all  taxable  property  was  complied  with  by  the  first 
state  legislature  which  passed  any  laws  after  the  Constitution 
was  adopted.  An  elaborate  revenue  measure  was  enacted,  com- 
prising 206  sections,  which  provided,  among  other  things,  for  the 
aissessment  of  all  taxable  property  at  its  full  cash  value,  for  the 
proper  methods  of  ascertaining  such  value,  and  for  the  review 
of  the  assessments  and  the  equalization  thereof.  (Laws  1891, 
p.  73.)  Those  provisions,  with  slight  amendments,  have  been 
brought  forward  and  constitute  the  law  upon  the  subject  at  the 
present  time.  (Sees.  2498-2745,  Rev.  Codes.)  The  provi- 
sions of  section  5  of  the  Act  of  1891  have  never  been  changed. 
'*A11  taxable  property  must  be  assessed  at  its  full  cash  value." 
(Sec.  2502,  Rev.  Codes.)  This  is  the  command  of  the  statute 
to-day  directed  to  the  assessor  and  to  the  boards  of  equalization. 

But  it  is  contended  that  House  Bill  No.  30  violates  the  prin- 
ciple of  a  uniform  rate  of  taxation  declared  in  section  1.  If 
that  section  be  construed  independently  of  any  other  provision, 
the  argument  of  counsel  would  be  persuasive,  if  not  convincing; 
[5]  but  the  division  of  our  Constitution  into  chapters  and  sec- 
tions is  a  mere  matter  of  convenience  for  the  purpose  of  refer- 
ence, and  is  not  of  significance  in  applying  the  rules  of  construe- 
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tion  and  interpretation.  Every  provision  dealing  with  the  same 
[6]  subject  matter  mnst  be  considered  in  determining  the  mean- 
ing of  any  expression  whose  meaning  is  in  doubt.  (Cooley's 
Constitutional  Limitations,  91.) 

Section  11,  Article  XII,  provides:  "Taxes  shall  be  levied  and 
collected  by  general  laws  and  for  public  purposes  only.  They 
shall  be  uniform  on  the  same  class  of  subjects  within  the  terri-' 
torial  limits  of  the  authority  levying  the  tax."  But  counsel  for 
the  treasurer  would  have  us  construe  section  1  independently  of 
section  11,  upon  the  theory  that  each  deals  with  a  different  sub- 
ject— section  1  with  state  taxes  exclusively,  and  section  11  with 
loca}  taxes  exclusively.  Indeed,  counsel  insist  that  sections  1, 
3,  7,  9,  10  and  17  were  intended  to  provide,  and  do  provide,  a 
"method  for  raising  revenue  for  the  support  and  maintenance 
of  the  state,"  while  sections  4,  5  and  11  provide  a  complete 
method  of  taxation  for  county,  city,  town  and  school  district  pur- 
poses. The  argument  is  founded  upon  an  entire  misconception 
of  the  purpose  of  Article  XII. 

Our  state  Constitution,  unlike  the  Constitution  of  the  United 
[7]  States,  is  not  a  grant  of  power  or  authority,  but  is  dis- 
tinctively a  limitation  imposed  by  the  people  upon  the  several 
departments  of  state  government.  (McCUntock  v.  Citv  of  Oreat 
FMs,  53  Mont.  221,  163  Pac.  99.)  Article  XII  does  not  assume 
to  create  or  define  any  system  of  assessment  or  taxation.  Elim- 
inate it  altogether  from  the  Constitution,  and  the  legislature 
could  do  everything  it  can  now  do,  and  other  things  besides,  and 
it  was  for  the  express  purpose  of  limiting  the  lawmakers  in  legis- 
lating upon  either  of  these  subjects,  that  Article  XII  was  in- 
serted. {State  V.  Gamp  Sing,  18  Mont.  128,  56  Am.  St.  Rep.  551, 
32  L.  B.  A.  635,  44  Pac.  516.)  Its  limitations  are  not  always  ex- 
pressed in  the  negative  form — ^thou  shalt  not — but  they  are  pres- 
ent nevertheless.  The  legislature  is  prohibited  altogether  from 
subjecting  to  taxation  any  of  the  public  property  mentioned  in 
section  2.  It  is  prohibited  from  applying  the  ordinary  rules  of 
assessment  to  the  mining  property  mentioned  in  section  3.  It 
is  forbidden  to  levy  taxes  upon  the  inhabitants  or  property  of  a 
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county  or  municipal  corporation  for  local  purposes.  (Sec.  4.) 
A  limitation  is  set  upon  the  assessed  valuation  of  propertjy  for 
city,  town  and  school  purposes  by  section  5.  Section  6  prohibits 
the  legislature  from  releasing  certain  property  from  the  payment 
of  its  proportionate  share  of  state  taxes.  Section  7  forbids  the 
legislature  from  exempting  corporations  and  corporate  property 
from  taxation.  Section  9  sets  a  limit  upon  the  rate  of  taxation 
for  state  purposes.  Section  10  prohibits  public  money  being 
withdrawn  from  the  state  treasury  except  pursuant  to  specific 
appropriations  made  by  law.  These  examples  illustrate  suffi- 
ciently the  purpose  of  Article  XII. 

Nowhere  is  the  legislature  prohibited  from  classifying  property 
for  the  purpose  of  taxation ;  but,  on  the  contrary,  section  11  con- 
tains a  distinct  recognition  of  the  right  to  do  so.  Counsel  argue, 
however,  that  section  11  goes  no  further  than  to  recognize  the 
right  of  the  legislature  to  classify  subjects  of  taxation,  and  does 
not  refer  to  the  classification  of  property.  Counsel  concede  that 
his  argument  runs  counter  to  the  decisions  of  this  court  in  State 
ex  rel.  Sam  Toi  v.  French,  17  Mont.  54,  30  L.  R.  A.  415,  41  Pac. 
1078,  and  State  v.  Camp  Sing,  above.  In,  the  former.  Justice 
De  Witt,  speaking  for  the  court,  said:  **We  are  of  the  opinion 
that  the  first  sentence  of  section  1,  Article  XII,  and  the  whole  of 
section  11,  Article  XII,  are  upon  the  same  subject,  and  must  be 
read  together,  and  that  they  refer  to  taxation,  and  the  equality 
and  uniformity  thereof."  Since  the  first  sentence  of  section  1 
deals  exclusively  with  property  taxation  (NortJiwestern  Mut, 
Life  Ins.  Co.  v.  Levns  and  Clark  County,  28  Mont.  484,  98 
Am.  St.  Rep.  572,  72  Pac.  982),  it  would  seem  that  by  necessary 
implication  the  court  held  that  section  11  does  likewise.  In  the 
Camp  Sing  Case  the  court  reviewed  at  great  length  the  several 
provisions  of  Article  XII,  explained  their  purpose,  and  reached 
the  conclusion,  in  eflfect,  that  aU  the  restrictions  imposed  upon 
the  legislature  by  that  Article  are  restrictions  with  reference  to 
property  taxation.  We  are  asked  now  to  overrule  these  decisions, 
but  in  our  judgment  the  correctness  of  each  of  them  is  beyond 
question. 
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The  f rameiB  of  our  Constitution  did  not  always  use  terms  in 
their  strict,  technical  sense;  rather  they  employed  them  gener- 
ally, according  to  their  popular  significance.  Speaking  strictly, 
there  is  but  one  subject  of  taxation — persons,  natural  or  artificial. 
[8]  All  taxes  are  levied  against  the  person,  not  against  prop- 
erty. It  is  the  owner  who  is  taxed  because  of  his  ownership,  and 
his  property  but  serves  as  the  basis  for  computing  the  measure 
of  his  liability  and  as  security  for  the  discharge  of  the  lien  which 
[9]  the  tax  imposes.  {State  v.  C(pmp  Sing,  above.)  The  term 
"subject  of  taxation^'  is  given  a  broad  or  restricted  meaning,  ac- 
cording to  the  circumstances  of  the  particular  case.  In  its  com- 
prehensive sense  it  denotes  the  particular  thing  which  measures 
the  amount  of  the  tax,  and  as  such  includes  every  kind  of  prop- 
erty, real,  personal  and  mixed,  not  exempt,  as  well  as  every  other 
item  upon  which  a  rate  of  taxation  .may  be  lawfully  imposed. 
That  the  framers  of  our  Constitution  did  not  employ  the  term 
in  its  technical  sense  is  perfectly  apparent.  Neither  did  they 
employ  it  in  its  broadest  sense.  The  right  to  take  property  by 
inheritance  is  a  subject  of  taxation  according  to  all  authorities, 
and  if  the  term  ^'subjects"  was  used  in  section  11  in  its  compre- 
hensive sense,  then  an  inheritance  tax  would  have  to  conform  to 
the  uniformity  clause ;  but  this  court  has  held  that  it  does  not. 
(Touhy^s  Estate,  35  Mont.  431,  90  Pac.  170.) 

At  the  time  our  Constitution  was  prepared  and  adopted,  prop- 
erty and  licenses  were  the  only  sources  of  tax  revenue  in  Mon- 
tana. The  so-called  poor  poll  and  road  poll  taxes  were  then  im- 
posed, but  neither  is  a  tax  within  the  meaning  of  that  term  aa 
employed  in  the  Constitution.  {PohZ  v.  Chicago,  M,  &  St.  P,  Ry. 
Co,,  52  Mont.  572, 160  Pac.  515.)  Licenses  are  excepted  from  the 
oniformity  provision,  so  that  it  is  practically  certain  that  the 
term  subjects  in  section  11  was  used  in  its  then  popular  sense  to 
denote  the  different  kinds  of  property  liable  to  taxation. 

The  definition  of  ** property"  in  section  17  of  this  same  Article 
[10]  was  intended  as  a  limitation  upon  the  power  of  the  legis- 
lature to  extend,  by  indirection,  the  exemptions  authorized  or 
eommanded  by  section  2.    It  cannot  have  any  other  purpose. 
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Construing  the  first  sentence  of  section  1  with  section  11  the 
[11]  meaning  is  reasonably  clear:  The  taxes  levied  shall  J)e 
uniform  upon  the  same  class  of  property  within  the  same  taxing 
district.  The  entire  state  is  one  district  for  the  purpose  of  rais- 
ing state  taxes.  Every  county  is  a  separate  district  for  county 
taxes,  every  city  for  city  taxes,  etc.  Or,  stating  the  principle 
of  sections  1  and  11  in  diflFerent  form,  the  mandatory  injunction 
to  the  legislature  is  that  it  shall  prescribe  such  uniform  mode  of 
assessment  ajs  shall  secure  a  just  valuation  o^  all  taxable  property, 
that  all  taxes  shall  be  levied  and  collected  by  general  laws  and 
for  public  purposes  only,  and  that  they  shall  be  uniform  upon 
the  same  class  of  property  within  the  territorial  limits  of  the 
authority  levying  the  tax.  This  is  the  rule  of  uniformity  de- 
dared  by  our  Constitution,  if  we  are  able  to  determine  the  inten- 
tion of  its  f  ramers  aright. 

As  indicating  further  that  it  was  not  the  purpose  of  our  Con- 
stitution to  prohibit  the  legislature  from  classifying  property  for 
the  purpose  of  taxation,  a  reference  to  section  15,  Article  XII,  is 
pertinent.  That  section  defines  the  duties  of  the  state  board  of 
equalization  as  follows:  ^'The  state  board  of  equalization  may 
adjust  and  equalize  the  valuation  of  taxable  property  among  the 
several  counties  and  the  different  cUisses  of  taxable  property  in 
the  same  and  in  the  several  counties  and  between  individual  tax- 
payers;  supervise  and  review  the  acts  of  county  assessors  and 
county  boards  of  equalization ;  change,  increase  or  decrease  valua- 
tions made  by  county  assessors  or  equalized  by  county  boards  of 
equalization  and  has  such  authority  and  may  do  all  things  neces- 
sary to  secure  a  fair,  just  and  equitable  valuation  of  taxable 
property  among  the  counties  and  between  the  different  classes  of 
property  and  individuals."  Prior  to  the  amendment  adopted  in 
1916,  section  15  defined  those  duties  to  be  "to  adjust  and  equalize 
the  valuation  of  the  taxable  property  among  the  several  counties 
of  the  state."  Counsel  now  urge  upon  us  that  the  only  purpose 
of  the  amendment  was  to  obviate  the  decisions  of  this  court  in 
State  ex  rel  Wallace  v.  State  Board,  18  Mont.  473,  46  Pac.  266, 
and  State  ex  rel.  Board  v.  Fortune^  24  Mont  154,  60  Pac.  1086 ; 
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but  in  each  case  tlie  only  question  decided  was  tbat  the  state 
board  could  not  increase  the  total  assessed  valuation  of  property 
in  the  state  as  returned  by  the  several  counties.  The  amendment 
confers  the  power  which  was  formerly  denied  to  the  board,  but 
it  goes  much  further  and  clothes  the  board  with  authority  to 
adjust  and  equalize  the  valuation  of  the  different  classes  of  tax- 
able property  in  any  county,  and  to  do  all  things  necessary  to 
secure  a  fair,  just,  and  equitable  valuation  of  taxable  property 
among  the  counties  and  between  the  different  classes  of  property. 
We  cannot  restrict  the  meaning  of  this  amendment  as  we  are  re- 
quested to  do. 

That  the  ironclad  rule  of  uniformity,  as  first  I  stated  above, 
[12]  never  prevailed  in  this  state,  a  reference  to  other  ^provi- 
sions of  Article  XII  will  demonstrate.  Section  3  establishes  an 
artificial  and  arbitrary  rule  for  the  assessment  and  taxation  of 
certain  mining  property  without  reference  to  its  actual  cash 
value,  while  section  9  recognizes  the  right  of  the  legislature  to 
provide  for  the  imposition  of  a  tax  upon  livestock,  in  addition  to 
that  borne  by  other  property. 

There  is  further  slight  evidence  of  a  deliberate  purpose  to 
exclude  from  our  Constitution  the  old  '' uniform  ad  valorem  sys- 
tem." Section  1,  Article  XII,  of  the  Constitution,  proposed  in 
1884,  was  a  literal  copy  of  the  section  of  the  Nebraska  Constitu- 
tion, ante,  with  the  exception  that  the  last  words  ''and  fran- 
chises" were  omitted.  It  declared  the  uniform  rule  of  general 
property  taxation  in  language  too  clear  to  admit  of  doubt.  When 
the  Constitution  of  1889  was  written,  many  of  the  provisions  of 
the  proposed  1884  Constitution  were  copied  verbatim,  but  in 
preparing  section  1,  Article  XII,  the  old  draft  was  abandoned 
and  for  it  was  substituted  the  section  in  the  language  quoted 
above.  Many  of  the  members  of  the  first  convention  were  also 
members  of  the  second.  The  same  member  who  presided  over  the 
committee  which  framed  Article  XII  of  the  first  proposed  Con- 
stitution was  likewise  chairman  of  the  committee  which  drafted 
Article  XII  of  our  present  Constitution.  This  is  a  matter  of 
dight  consequence  in  itself,  but  it  tends  to  indicate  a  purpose  to 
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modify  the  rale  of  uniformity  as  it  had  been  understood  quite 
generally  theretofore.  ^ 

Decided  cases  almost  without  number  have  been  pressed  upon 
our  attention,  but  they  are  practically  without  value  in  this  in- 
stance. They  construe  constitutional  provisions  altogether  unlike 
our  own.  Indeed,  no  other  state  in  the  Union  has  provisions  in 
its  Constitution  similar  to  those  of  ours  enumerated  above.  Some 
of  these  may  be  found  in  the  Constitution  of  one  {State;  some  in 
another;  some  of  them  cannot  be  found  in  the  Constitution  of 
any  other  state.  A  review  of  these  authorities  would  be  a  work 
of  supererogation. 

The  theory  of  classification  of  property  for  the  purpose  of 
taxation  is  not  new.  In  an  address  before  the  meeting  of  the 
International  Tax  Association  in  1909,  Charles  J.  BuUock,  Pro- 
fessor of  Economics,  Harvard  University,  directed  attention  to 
lihe  fact  that  immediately  following  the  Civil  War  discontent 
with  the  workings  of  the  uniform  ad  valorem  system  became  gen- 
eral, and  that  the  system  had  long  since  been  abandoned  in  most 
European  countries  for  a  system  of  classification. 

In  1869  the  supreme  court  of  Pennsylvania,  in  upholding  the 
right  of  the  legislature  to  classify  property  for  taxation,  said: 
*'To  hold  otherwise  would  logically  require  that  all  the  subjects 
of  taxation,  as  well  persons  as  things,  should  be  assessed,  and  an 
equal  rate  laid  ad  valorem.  Practically  no  more  unequal  system 
could  be  contrived."     (DuracVs  Appeal,  62  Pa.  491,  494.) 

In  1885  the  supreme  court  of  the  United  States,  in  referring 
to  the  Kentucky  Constitution  of  1850,  said:  **But  there  is  noth- 
.  ing  in  the  Constitution  of  Kentucky  that  requires  taxes  to  be 
levied  by  a  uniform  method  upon  all  descriptions  of  property. 
The  whole  matter  is  left  to  the  discretion  of  the  legislative  power, 
and  there  is  nothing  to  forbid  the  classification  of  property  for 
purposes  of  taxation  and  the  valuation  of  different  classes  by 
different  methods.  The  rule  of  equality,  in  respect  )to  the  sub- 
ject, only  requires  the  same  means  and  methods  to  be  applied 
impartially  to  all  the  constituents  of  each  class,  so  that  the  law 
shall  operate  equally  and  uniformly  upon  all  persons  in  similar 
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cipeumstances. "  {Zentitcky  Railroad  Cases,  115  U.  S.  321,  337, 
29  L.  Ed.  414,  6  Sup.  Ct.  Eep.  57,  63.  )  ^ 

We  cannot  say  whether  these  expressions  of  the  courts  or  the 
prevailing  discontent  with  the  ** uniform  ad  valorem  system"  in- 
fluenced the  framers  of  our  Constitution.  It  is  suflBcient  for  us 
to  know  that  the  Article  on  Revenue  and  Taxation  apparently 
omits  any  restriction  upon  the  classification  of  property  for  the 
purpose  of  taxation. 

With  the  merits  of  these  respective  systems  we  are  not  con- 
cerned in  determining  the  validity  of  a  statute,  but  in  passing 
we  direct  attention  to  the  following  from  the  opinion  of  the 
supreme  court  of  the  United  States :  * '  This  court  has  repeatedly 
laid  down  the  doctrine  that  diversity  of  taxation,  both  with  re- 
spect to  the  amount  imposed  and  the  various  species  of  property 
selected  either  for  bearing  its  burdens  or  for  being  exempt  from 
them,  is  not  inconsistent  with  a  perfect  uniformity  and  equality 
of  taxation  in  the  proper  sense  of  those  terms ;  and  that  a  system 
which  imposes  the  same  tax  upon  every  species  of  property,  irre- 
spective of  its  nature  or  condition  or  class,  will  be  destructive  of 
the  pr^nciple  of  uniformity  and  equality  in  taxation  and  of  a  just 
adaptation  of  property  to  its  burdens."  {Pacific  Express  Co,  v. 
Seibert,  142  U.  S.  339,  351,  35  L.  Ed.  1035,  12  Sup.  Ct.  Rep.  250, 
253.) 

In  theory,  the  doctrine  of  classification  seeks  to  remove  the 
temptation  to  dishonesty  in  returning  property  for  assessment; 
to  shift  the  burden  of  taxes  from  property,  as  such,  to  productiv- 
ity, or,  in  other  words,  to  impose  the  burdens  of  government  upon 
property  in  proportion  to  its  use,  its  productivity,  its  utility,  its 
general  setting  in  the  economic  organization  of  society,  so  that 
everyone  will  be  called  upon  to  contribute  according  to  his  ability 
to  bear  the  burdens,  or  as  nearly  so  as  may  be,  and  to  relieve 
administrative  oflBcers  from  the  apparent  necessity  of  continuing 
the  legal  fiction  of  full  valuation  in  the  face  of  contrary  facts. 
Whether  in  practice  it  will  realize  the  hopes  of  its  advocates, 
experience  alone  will  demonstrate. 
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2.  It  is  further  eontended  that,  even  though  our  state  Constitu- 
tion does  not  forbid  a  proper  elassification  of  property  for  taxa- 
tion, the  classification  provided  by  House  Bill  No.  30  is  so  far 
arbitrary  and  unreasonable  as  to  bring  the  Act  within  the  con- 
demnation of  the  Fourteenth  Amendment  to  the  Constitution  of 
[13]  the  United  States.  The  inhibition  of  that  amendment, 
that  no  state  shall  deprive  any  person  within  its  jurisdiction  of 
the  equal  protection  of  the  law,  was  designed  to  prevent  any 
<  person,  or  class  of  persons,  from  being  singled  out  as  a  special 

subject  for  discrimination  and  hostile  legislation.  {Pembina  dk 
Min,  Co.  V.  Pennsylvama,  125  U.  S.  181,  188,  31  L.  Ed.  650,  8 
[14]  Sup.  Ct.  Rep.  737.)  It  is  to  be  presumed,  however,  that 
in  providing  for  its  public  revenues,  this  state  had  no  favors  to 

4 

bestow,  and  did  not  intend  arbitrarily  to  deprive  anyone  of  his 
rights.  Special  privileges  are  always  obnoxious,  and  discrimina- 
tions against  any  person  or  class  still  more  so,  and  no  presump- 
tion  wiU  be  indulged  that  the  legislature  intended  to  create 
either. 

While  it  is  possible  to  lay  the  burdens  of  taxation  so  unevenly 
as  to  deprive  some  taxpayers  of  the  equal  protection  of    the 
\  [16]     law,  the  mere  fact  that  property  is  classified  for  the  pur- 

pose of  taxation  does  not  bring  the  statute  classifying  it  within 
the  inhibition  of  the  Fourteenth  Amendment.  As  early  as 
1873  the  supreme  court  of  the  United  States  referred  to  this 
question  and  said:  ^'Absolute  equality  in  taxation  can  never  be 
attained.  That  system  is  the  best  which  comes  the  nearest  to  it. 
The  same  rules  cannot  be  applied  to  the  listing  and  valuation  of 
all  kind§  of  property.  Railroads,  banks,  partnerships,  manufac- 
turing associations,  telegraph  companies  and  each  one  of  the 
numerous  other  agencies  of  business  which  the  inventions  of  the 
age  are  constantly  bringing  into  existence,  require  different  ma- 
chinery for  the  purposes  of  their  taxation.  The  object  should 
be  to  place  the  burden  so  that  it  will  bear  as  nearly  as  possible 
equally  upon  all.  For  this  purpose  different  systems,  adjjiisted 
with  reference  to  the  valuation  of  different  kinds  of  vproperty. 
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are  adopted.    The  courts  permit  this."     {Tappan  v.  Merchants' 
National  Bank,  19  WaU.  490,  504,  22  L.  Ed.  189.) 

Later,  in  Michigan  Central  R.  Co.  v.  Powers,  201  U.  S.  245, 
293,  50  L.  Ed.  744,  26  Sup.  Ct.  Rep.  459,  462,  the  court  quoted 
with  approval  from  the  decision  of  the  trial  court  in  the  same 
ease  the  following:  ** There  can  at  this  time  be  no  question,  after 
the  frequent  and  uniform  expressions  of  the  federal  supreme 
court,  that  it  was  not  designed  by  the  Fourteenth  Amendment  to 
the  Constitution  to  prevent  a  state  from  changing  its  system  of 
taxation  in  all  proper  and  reasonable  ways,  nor  to  compel  the 
states  to  adopt  an  ironclad  rule  of  equality  to  prevent  the  classi- 
fication of  property  for  purposes  of  taxation,  or  the  imposition 
of  different  rates  upon  different  classes.  It  is  enough  that  there 
is  no  discrimination  in  favor  of  one  as  against  another  of  the 
same  class,  and  the  method  for  the  assessment  and  collection  of 
the  tax  is  not  inconsistent  with  natural  justice." 

Finally,  in  1918,  the  court  again  reiterated  the  principle  in  the 
following  terms:  ''That  the  state  is  not,  because  of  the  Four- 
teenth Amendment,  required  to  tax  all  property  alike,  and  may 
classify  the  subjects  selected  for  taxation,  is  too  well  established 
to  require  citation  of  the  many  cases  in  this  court  which  have  so 
held.     The  classification  may  not  be  arbitrary  and  must  rest  upon 
real  differences — ^subject  to  these  qualifications  the  state  has  a 
wide  discretion."     {Northwestern  Life  Ins,  Co^.  v.  Wisconsin, 
247  U.  S.  132,  139,  62  L.  Ed.  1025,  38  Sup.  Ct.  Hep.  444,  446.) 
Prom  the  very  nature  of  the  subject,  there  cannot  be  anything 
more  than  general  rules  for  governing  classification.    Every  state 
most  adapt  its  laws  to  its  own  peculiar  circumstances  and 
[16]    conditions,  and  the  legislature  is  presumed  to  have  exer- 
eised   a   reasonable   discretion   in    making   this    classification; 
{Quong  Wing  v.  KirkendaU,  39  Mont.  64,  101  Pac.  250.) 

It  is  not  essential  to  a  valid  classification  that  it  depends  upon 
[17]  scientific  or  marked  differences  in  the  subjects  classified. 
It  suffices  if  it  is  practical,  and  it  is  not  reviewable  unless  pal- 
pably arbitrary.     {Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557,  562, 
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43  L.  Ed.  552,  19  Sup.  Ct.  Rep.  281 ;  Hill  v.  Roe,  52  Mont.  378, 
Ann.  Gbb,  1917E,  210,  L.  R.  A.  1917A,  495, 158  Pac.  829.) 

In  the  Act  undpr  consideration,  class  1  includes  the  net  pro- 
ceeds of  mines ;  class  2,  the  property  generally  exempt  from  exe- 
cution, with  other  property  of  the  same  general  character;  class 
3,  livestock,  agricultural  products  and  merchandise ;  class  4,  lands 
and  improvements,  machinery,  fixtures  and  supplies;  class  5, 
moneys  and  credits ;  class  6,  shares  of  stock  in  banking  corpora- 
tions ;  and  class  7,  all  other  property. 

The  fact  that  the  mining  industry  is  apparently  favored  by 
the  provisions  of  section  3,  Article  XII,  of  the  Constitution, 
would  seem  to  furnish  justification  for  the  imposition  of  taxes 
upon  the  higher  percentage  of  the  value  of  the  net  proceeds  of 
mines.  With  reference  to  the  other  classes,  it  is  sufficient  to  say 
that  the  difference  in  the  nature  and  character  of  the  property, 
its  productivity  or  want  of  it,  its  utility,  the  difficulty  of  reach- 
ing  some  of  it  under  the  old  system,  the  fact  that  the  enforcement 
of  our  former  tax  laws  operated'  as  a  practical  confiscation  of  the 
entire  income  from  some  species  of  property,  as  illustrated  in 
the  case  of  Crme  v.  Fischl,  55  Mont.  258,  175  Pac.  878 — these 
and  other  reasons  equally  cogent  must  have  influenced  the  legis- 
lature in  making  the  classification  indicated  above. 

The  validity  of  this  statute  does  not  depend  upon  an  affirmative 
[18]  answer  to  the  inquiry:  Is  the  plan  of  classification  per- 
fect ?  Neither  is  it  of  consequence  that  some  other  body  might 
devise  a  better  scheme  of  taxation.  In  Travelers'  Ins.  Co.  v. 
Connecticut,  185  U.  S.  364,  371,  46  L.  Ed.  949,  22  Sup.  Ct.  Rep. 
673,  676,  the  court  said:  *'But,  further,  the  validity  of  this  legis- 
lation does  not  depend  on  the  question  whether  the  coiirts  may 
see  some  other  form  of  assessment  and  taxation  which  appar- 
ently would  result  in  greater  equality  of  burden.  The  courts 
are  not  authorized  to  substitute  their  views  for  those  of  the  legis- 
lature. We  can  only  consider  the  legislation  that  has  been  had, 
and  determine  whether  or  no  its  necessary  operation  results  in 
an  unjust  discrimination  between  the  parties  charged  with  its 
burdens.    It  is  enough  that  the  state  has  secured  a  reasonably 


k 


56  Mont.]  HiLO£R  v.  Moore.  177 

fair  distribntion  of  burdens,  and  that  no  inteiitional  discrimina- 
tion has  been  made  against  nonresidents."  Other  illustrative 
OBses  by  the  supreme  court  of  the  United  States  upholding  classi- 
fication statutes  will  be  found  cited  in  Hill  v.  Rae,  above. 

Primarily,  the  question  of  the  reasonableness  of  the  classifica- 
tion was  for  the  legislature  to  determine,  or  in  other  words,  the 
classification  is  presumed  to  be  reasonable.  {Quong  Wing  v. 
[19]  Kirkenddll,  above.)  We  are  satisfied  that  the  statute 
does  not  infringe  upon  the  guaranty  contained  in  the  Fourteenth 
Amendment. 

In  conclusion  we  may  say  that,  from  the  similarity  of  the  lan- 
guage employed,  it  is  reasonably  certain  that  sections  1  and  11 
of  Article  XII  of  our  Constitution  were  borrowed  from  other 
states.  As  no  other  state  X>onstitution  contains  both  sections, 
it  foUows  that  section  1  was  taken  from  a  Constitution  which  did 
not  contain  provisions  similar  to  those  in  section  11,  and  like- 
wise that  section  11  was  borrowed  from  a  Constitution  which 
did  not  contain  a  section  similar  to  our  section  1.  The  two 
provisions  are  not  altogether  harmonious,  and  the  construction 
of  them  intended  by  the  f  ramers,  is  not  very  clear.  If  we  have 
correctly  interpreted  their  meaning,  the  validity  of  House  Bill 
No-  30  is  placed  beyond  the  range  of  controversy.  In  reaching 
our  conclusion,  however,  it  is  not  necessary  for  us  to  say  that  wo 
are  entirely  free  from  doubt.  As  said  by  this  court  in  State  ex  rel, 
Campbell  v.  Stewart,  54  Mont.  504,  Ann.  Cas.  1918D,  1101,  171 
Pac.  755:  **In  the  case  of  a  statute  assailed  as  unconstitutional, 
[20]  we  stand  committed  to  the  rule  that  no  such  enactment 
will  be  pronounced  invalid  unless  its  nullity  is  made  manifest 
beyond  a  reasonable  doubt."  We  are  not  convinced  of  the  in- 
validity of  House  Bill  No.  30;  on  the  contrary,  it  appears  to  us 
to  be  a  valid  legislative  enactment. 

It  is  ordered  that  an  injunction,  mandatory  and  prohibitory 
in  form,  issue  herein  forthwith,  first,  commanding* the  defendant 
treasurer  to  accept  the  tender  made  by  plaintiff,  and,  second, 
restraining  and  enjoining  defendant  from  seizing  or  selling 
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plaintifC's  property  in  satisfaction  of  the  excess  of  $28.04;  claimed 
by  defendant  to  be  due  as  taxes. 

Mb.  Chief  Justicb  Brantly  concurs. 

Mb.  Justice  Cooper:  I  am  able  to  concur  in  much  of  the 
learned  discussion  of  Mr.  Justice  HoliLOWAY  in  expressing  the 
views  of  the  majority  of  the  court,  particularly  that  "Article 
XII  of  our  Constitution  does  not  assume  to  create  or  define  a 
systemof  assessment  or  taxation";  and  that  it  is  not  a  grant  but 
a  limitation  of  power  to  be  exercised  by  the  several  departments 
of  the  state  government — for  the  latter  presupposes  inherent 
power.  To  that  I  will  add  the  authority  to  classify  the  different 
subjects  of  taxation,  for  in  my  opinion  the  power  to  tax,  and 
the  power  to  classify  were  ** twinned"  at  the  birth  of  parlia- 
mentary government.  I  am,  however,  firmly  and  unalterably  of 
opinion  that  sections  1  and  11  of  that  Article  are  logically  com- 
patible, and  that  the  words  therein  commanding  the  legislative 
assembly  to  **levy  a  uniform  rate  of  assessment  and  taxation," 
to  "prescribe  such  regulations  as  shall  secure  a  just  valuation, 
for  taxation  of  all  property,"  and  to  fix  rates  of  taxation  that 
"shall  be  uniform  upon  the  same  class  of  subjects,"  are  of  potent 
and  living  force ;  otherwise  the  provisions  of  a  Constitution  cir- 
cumscribing delegated  authority  would  be  a  jumble  of  meaning- 
less words  and  mere  empty  fulminations. 

In  my  opinion,  with  due  deference  to  the  learning  and  matu- 
rity of  judgment  of  my  distinguished  colleagues,  the  Act  in 
question,  in  its  attempt  to  impose  taxes  on  percentages  of  value 
ranging  from  seven  per  cent  on  money  and  credits  to  100  per 
cent  on  other  property,  defies  the  letter,  scorns  the  spirit,  and 
seeks  to  override  the  equality  clauses  of  the  Constitution  and  the 
design  of  its  authors  to  insure  the  adoption  of  some  system  of 
uniformity  and  impartiality  making  for  the  just  apportionment 
of  the  burdens  of  taxation. 

Motion  for  rehearing  denied  September  26,  1919. 
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CROSBY,  Respondent,  v.  ROBBINS,  Executor,  et  al.. 

Appellants. 

(No.  4,004.) 
(Submitted  Mkj  1,  1919.    Decided  Jane  18,  1919.) 

[1<82  Pac.  122.] 

Trusts — Stakeholdernof  Trustee — Appeal  and  Error — Implied 
Findings — Laches — Equity. 

Trusta — ^Written  Instrnmente — Construction— Stakeholder  not  Trustee. 

1.  A  written  agreement  between  stockholders  to  the  effect  that  one 
of  their  number  should  hold  "in  trust"  certain  common  stock  for  the 
purpose  of  distributing  it  among  them  in  proportion  to  funds  to  be 
furnished  by  each  for  use  by  the  corporation  in  carrying  on  business, 
the  money  to  be  furnished  contemporaneously  with  the  execution  of 
the  writing,  or  substantially  so,  and  title  to  the  stock  to  vest  imme- 
diately upon  payment  of  the  money,  held  not  to  have  created  a  volun- 
tary trust  or  constituted  the  holder  a  trustee. 

Same — ^Who  not  Trustee. 

2.  The  mere  act  of  holding  possession  of  the  certificate  representing 
the  common  stock  referred  to  in  paragraph  1  above  did  not  constitute 
the  holder  a  trustee. 

Same. 

3.  If  the  holder  of  the  certificate  of  stock  mentioned  a)>ove  was  not 
a  trustee  in  fact,  the  recital  in  the  agreement  that  he  held  the  stock 
as  such  did  not  constitute  him  one. 

Same-— Trustees — What  Insufficient  to  Constitfute. 

4.  Confidence  reposed  by  one  person  in  another  is  not  alone  sufficient 
to  create  a  trust. 

Appeal  and  Error — Implied  Findings — When  Doctrine  Applicable. 

5.  Under  the  doctrine  of  implied  findings  is  limited  to  cases  where, 
if  no  findings  are  made  and  none  requested,  the  court  will  be  pre- 
sumed to  have  found  in  favor  of  the  prevailing  party  upon  every  issue 
necessary  to  support  the  judgment;  if  the  court  m^es  findings  which 
are  deficient,  but  the  defects  are  not  pointed  out,  it  will  be  presumed 
that  the  court  also  found  upon  other  facts  in  issue  sufficient  by  supple- 
menting the  facts  found  to  sustain  the  judgment,  but  it  will  not  be 
presumed  that  the  court  impliedly  found  facts  inconsistent  with  the 
express  findings. 

Same — Implied  Findings — ^When  Doctrine  Inapplicable. 

6.  Wbere  the  court  expressly  found  upon  every  fact  necessary  to  sup- 
port the  judgment,  there  was  no  room  for  the  application  of  implied 
findings. 

Laches — Pleading — Issues  and  Proof. 

7.  Where  the  theory  that  plaintiff's  ease  was  based  upon  fraud  was 
first  disclosed  by  his  reply  so  that  defendant  could  not  plead  Inches, 
the  latter  was  nevertheless  entitled  to  insist  upon  »uch  defense  if 
there  was  evidence  to  support  it. 
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Same — Equity — Stale  Demands — ^Duty  of  Courts 

8.  It  is  the  province  of  «  court  of  equity  to  deny  relief  iua  aponte 
whenever  it  appears  that  the  demand  is  stale  and  that  as  a  result  of 
delay  in  prosecuting  the  claim  there  has  been  such  change  in  the  situa- 
tion of  defendant  as  to  prejudice  his  rights  in  making  defense. 

Appeal  from  District  Court,  Yellowstone  County;  A.  C.  Spen- 
cer, Judge. 

Action  by  George  S.  Crosby  against  P.  L.  Robbing,  as  executor 
of  the  last  will  of  John  D.  Losekamp,  deceased,  and  another. 
From  a  judgment  for  plaintiff  and  an  order  denying  them  a  new 
trial,  defendants  appeal.    Reversed  and  remanded. 

Messrs.  Johnston  &  Coleman,  for  Appellant  Robbing,  submitted 
a  brief;   Mr.  Wm.  M.  Johnston  argued  the  cause  orally. 

We  are  unable  to  find  any  case  where  a  transacrtion  such  as  the 
one  here  involved  is  construed  as  a  trust.  Our  statute  defines  a 
trust  as:  ''An  obligation  arising  out  of  a  personal  confidence 
imposed  in  and  voluntarily  accepted  by  one  for  the  benefit  of 
another."  (Sec- 5365,  Rev.  Codes.)  It  is  not  every  case  where 
the  parties  trust  each  other  that  the  law  recognizes  as  con- 
fidential. (Taylor  v.  Kelley,  103  Cal.  178,  37  Pac.  216,  217; 
Brison  v.  Brison,  75  Cal.  525,  7  Am.  St.  Rep.  189,  17  Pac.  689 ; 
Sa^nderson  v.  Broadwell,  82  Cal.  132,  23  Pac.  36;  Riddle  v. 
Beattie,  77  Iowa,  168,  41  N.  W.  606.)  The  parties  were  all  active 
business  men,  conducting  their  affairs.  None  depended  on  the 
other  to  protect  his  interest  or  estate ;  none  was  under  any  disa- 
bility, nor  did  any  of  them  have  any  source  of  information  or 
power  denied  to  the  rest.  Aside  from  the  ordinary  contractual 
relation,  the  evidence  shows  that  there  wag  no  particular  trust  or 
confidence  reposed  in  John  D.  Losekamp,  the  simple  depositary 
or  stakeholder  of  the  stock.  He  had  no  control  over  the  stock, 
no  benefit  from  its  use,  no  duties  to  perform,  except  delivery. 
By  this  deposit  he  obtained  no  control  over  the  person  or  affairs 
of  any  of  his  associates.  In  our  opinion,  it  will  be  found  that 
the  definitions  of  an  escrow  agreement  as  given  by  the  various 
courts  will  be  found  to  very  substantially  fit  the  facts  involved 
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herein.  (Davis  v.  Clark,  58  Kan.  100,  48  Pac.  563 ;  Cannon  v. 
Handley,  72  Cal.  133,  13  Pac.  315;  Gammon  v.  Bunnell^  22  tJtah, 
421,  64  Pac.  958;  Lewis  v.  Prather,  14  Ky.  Law  Rep.  749,  21 
S.  W.  538.)  In  a  transaction  of  this  kind,  as  is  held  by  the  cases 
cited  above,  the  depositary  acts  not  as  a  trustee,  but  as  the  simple 
agent  of  both  of  the  other  parties.  The  lah^age  of  the  court  of 
appeals  for  the  southern  district  of  New  York  in  the  case  of 
Havana  City  By.  Co,  v.  Ceballos,  139  Fed.  538,  71  C.  C.  A.  326, 
is  very  much  ii^  poiiit.  It  is  our  contention  that  the  relationship 
between  the  parties  was  simply  a  contract  relation  existing  be- 
tween competent  business  men  standing  on  the  same  footing  and 
dealing  in  all  matters  at  arm's-length.  There  was  no  trust,  and 
therefore  the  presumptions  of  section  5381  of  our  Code  do  not 
apply  herein.  It  will  be  noted  that  in  all  the  cases  where  such 
a  presumption  is  indulged  in  the  relationship  is  a  fiduciary  one, 
such  as  husband  and  wife,  brother  and  sister,  guardian  and 
ward,  etc.  ^ 

If  the  court  should  find  that  John  D.  Losekamp  was  a  trustee 
for  the  benefit  of  his  associates,  we  are  still  of  the  opinion  that 
the  court  should  indulge  in  no  presumption  in  this  case  that  the 
plaintiff  herein  sold  his  stock  to  liosekamp  for  an  insufficient  con- 
sideration and  under  undue  influence.  If  there  was  a  trust  in 
this  case,  it  appears  that  the  whole  duty  of  the  trustee  was  to 
hold  the  stock  until  the  beneficiaries  had  given  their  credit  to 
the  corporation,  when  it  became  his  duty  to  transfer  the  stock 
to  them.  This  was  the  whole  scope  of  the  trust.  If  this  did  con- 
stitute a  trust  relation  at  all,  it  constituted  what  is  known  as  a 
simple  or  passive  trust,  as  distinguished  from  an  active  trust 
where  the  trustee  has  active  duties  with  reference  to  the  trust 
property  to  perform.  (Inlow  v.  Christy,  187  Pa.  St.  186,  40 
Atl.  823 ;  Bingrose  v.  Gleadlall,  17  Cal.  App.  664,  121  Pac.  407 ; 
Perry  on  Trusts,  sec.  521.)  Section  5381,  Revised  Codes,  applies 
only  to  trusts  contemplated  by  sections  5365  and  5368;  that  is: 
Where  there  is  a  fiduciary  relation  of  trust  and  personal  confi- 
dence between  the  parties  that  one  thereby  so  gains  the  confidence 
of  the  other  as  to  exercise  a  control  or  ascendency  over  him. 
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If  cotmsel  are  correct  in  their  assumption  that  the  transaction 
between  Bonnar,  Losekamp  and  his  associates  constituted  a  trust, 
plaintiff  and  his  associates  were  upon  the  delivery  of  the  stock 
to  Mr.  Losekamp  the  beneficial  owners  thereof,  and  the  latter 
was  simply  the  holder  of  the  legal  title.  On  January  22,  1910, 
he  placed  the  legal  title  for  this  stock  in  his  associates.  The;re- 
upon  the  legal  and  equitable  title  were  merged  in  the  so-called 
beneficiaries.  The  purpose  for  which  the  trust  had  been  created 
was  accomplished  in  1910;  the  dealings  between  Mr.  Losekamp 
and  Crosby,  whereby  Crosby  assigned  his  forty-one  shares  of 
stock  to  Mr.  Losekamp  in  August,  1911,  were  not  commenced 
nor  consummated  during  the  existence  of  the  trust,  and  there- 
fore, the  presumptions  provided  in  section  5381  could  not  arise. 
{Colton  V.  Stanford,  82  Cal.  351,  16  Am.  St.  Rep.  137,  23  Pac. 
16;  Hdlper  v.  Wolff,  82  Conn.  552,  74  Atl.  890.) 

Where  the  recital  of  alleged  false  statements  or  declarations 
of  a  deceased  person  is  made  by  the  party  most  directly  inter- 
ested, viz.,  plaintiff  Crosby,  as  the  basis  of  his  right  to  recover 
against  the  estate  of  the  person  whose  statement  he  quotes,  the 
testimony  should  be  less  entitled  to  credence  than  if  a  disinter- 
ested witness  were  testifying.  {Attstin  v.  Wilcoxson,  149  Cal. 
24,  84  Pac.  417 ;  Holmes  v.  Conndble,  111  Iowa,  298,  82  N.  W. 
780 ;  Succession  of  Oabisso,  122  La.  824,  48  South.  277 ;  Bi^ikel 
V.  Luhke,  246  Mo.  377,  152  S.  W.  81;  /^'re  McDonald's  Estate, 
167  Iowa,  582,  149  N.  W.  897 ;  Escallier  v.  Great  Northern  By. 
Co.,  46  Mont.  238,  248,  Ann.  Cas.  1914B,  468,  127  Pac.  458.) 

In  an  action  wherein  it  is  sought  to  set  aside  the  transactions 
between  trustee  and  beneficiary,  the  ordinary  rules  of  rescission 
apply.  The  question  therefore  arises.  Did  plaintiff  *  seek  to  set 
aside  the  transfer  within  a  reasonable  time  after  the  same  was 
made  and  after  his  discovery  of  the  facts  constituting  the  al- 
leged fraud »  {Hammond  v.  Hopkins,  143  U.  S.  224,  36  L.  Ed. 
134,  12  Sup.  Ct.  Rep.  418 ;  Kleinclaus  v.  Dutard,  147  Cal.  245, 
81  Pac.  516;  39  Cyc.  452.)  Plaintiff  was  guilty  of  laches. 
{Riley  v.  Blacker,  51  Mont.  364,  152  Pac.  758;  Kavanmigh  v. 
Flavin,  35  Mont  133,  88  Pac.  764;  Inlow  v.  Christy,  supra.)    The 
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question  of  laches  may  be  raised  for  the  first  time  npon  the  hear- 
ing, even  on  the  court's  own  motion.  {Suhr  v.  Lauterbackf  164 
Cal.  591,  130  Pac.  2;  SvUivan  v.  Portland  eic.  B.  B.  Co.,  94 
U.  S.  806,  24  L.  Ed.  324.) 

Under  circumstances  such  as  here  presented,  Losekamp  being 
dead,  the  burden  of  proving  that  the  transactions  in  question 
were  induced  by  fraud  or  undue  influence,  and  for  an  inadequate 
consideration,  was  upon  plaintiff.  (United  States  v.  Denver  & 
K.  O.  B.  Co.,  191  U.  S.  84,  48  L.  Ed.  106,  24  Sup.  Ct.  Rep.  33 ; 
Freeman  v.  Blount,  172  Ala.  655,  55  South.  293 ;  Oivens  v.  Tid- 
mare,  8  Ala.  745 ;  Jolliffe  v.  Northern  Pac,  By.  Co.,  52  Wash.  433, 
100  Pac.  977;  Walker  v.  Parker,  169  N.  C.  150,  85  S.  E.  306.) 

Messrs.  Nichols  &  Wilson,  for  Appellant  J.  W,  Vaughan,  sub- 
mitted a  brief, 

Messrs.  Collins,  Campbell  dt  Wood,  for  Respondent,  submitted 
a  brief  in  'reply  ta  that  of  Appellant  Robbins,  and  one  in  reply 
to  that  of  Appellant  Vaughan;  Mr.  Sterling  M.  Wood  argued 
the  cause  orally. 

The  element  of  deposit  which  characterizes  an  escrow  does  not 
here  exist  so  far  as  Losekamp  is  concerned,  since  he  had  the 
legal  title  to  the  stock,  and  consequently  there  would  appear  to 
have  been  no  escrow,  but  there  is  good  authority  for  the  rule  that 
a  depositary  under  an  escrow  is  the  trustee  of  an  express  trust 
(10  R.  C.  L.,  ''Escrow,"  633 ;  Fordkes  v.  Sengstachen,  83  Or.  118, 
158  Pac.  952,  163  Pac.  311,  314;  Sabin  v.  Phoenix  Stone  Co., 
60  Or.  378,  118  Pac.  494,  119  Pac.  724 ;  Moore  v.  Trott,  156  Cal. 
353,  134  Am.  St.  Rep.  131,  104  Pac.  578 ;  Seibel  v.  Higham,  216 
Mo.  121,  129  Am.  St.  Rep.  502,  115  S.  W.  987.)  The  true  con- 
elusion,  however,  as  we  view  it,  is  that  the  transaction  between 
the  parties  resulted  in  the  creation  of  the  trust  which  the  plead- 
ings admit  existed,  since  all  of  the  elements  of  such  a  trust  are 
present.     (39  Cyc.  34.) 

The  case  falls  within  the  provisions  of  sections  5380  and  5381, 
Revised  Codes,  relating  to  the  obligations  of  trustees.    Section 
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5381  is  identical  with  section  2235,  Kerr's  Cyc.  Codes  of  Cali- 
fornia, and  while  its  language  is  so  clear  that  there  is  no  oppor- 
tunity for  a  difference  of  opinion  with  respect  to  its  meaning 
and  application,  nevertheless  the  supreme  court  of  California 
luus  by  repeated  and  uniform  decisions  interpreted  and  applied 
the  provisions  of  the  statute  so  that  they  are  unquestionably 
applicable  here.  (See  Odell  v.  Moss,  130  Cal.  352,  62  Pac.  555; 
White  V.  Warren,  120  Cal.  322,  49  Pac.  129,  52  Pac.  723.)  The 
last  case  cited  is  decisive  of  the  case  at  bar,  for  here,  as  in  White 
V.  Warren,  there  is  no  evidence  on  hehalf  of  the  appellants  to 
disprove  the  rebuttable  presumption  of  law  that  defendants' 
Exhibit  1  was  obtained  by  John  D.  Losekamp  by  the  exercise  of 
undue  injfliuence.  {Golson  v.  DunLap,  73  Cal.  157,  14  Pac.  576; 
Brison  v.  Brison,  75  Cal.  525,  7  Am.  St.  Rep.  189,  17  Pac.  689.) 
The  general  rule,  apart  from  statute,  is  expressed  in  39  Cyc.  300. 
(See,  also,  Perry  on  Trusts  and  Trustees,  6th  ed.,  par.  195.) 

Appellant  contends  that  the  trust,  if  any,  under  which  Lose- 
kamp was  trustee,  was  a  simple  or  passive  trust,  and  that,  there- 
fore, the  presumption  of  our  statutes  does  not  apply.  It  is  suflS- 
cient  answer  to  this  claim  to  say  that  the  legislature  nowhere 
defines  or  recognizes  a  simple  or  passive  trust,  and  that  all  trusts 
are,  under  section  5364,  Revised  Codes,  either  voluntary  or  in- 
voluntary trusts.  Coming,  as  the  transactions  of  Losekamp  do, 
under  the  definition  of  a  voluntary  trust,  no  other  inquiry  can 
or  need  be  made  to  bring  his  transactions  within  the  terms  of 
sections  5380  and  5381,  arid  the  other  statutes  relating  to  the 
obligations  of  trustees.  However,  it  appears  from  the  record 
that  Losekamp  had  definite  and  active  duties  to  perform  under 
the  trust,  particularly  those  of  preventing  the  stock  from  be- 
coming scattered  and  sold  until  the  notes  of  the  refining  company 
were  paid. 

It  is  contended  that  respondent  should  not  be  allowed  to  pre- 
vail in  this  action  by  reason  of  laches.  The  fallacy  in  the  reason- 
ing of  counsel  is  found  in  their  premise  that  the  rules  applicable 
to  an  action  to  set  aside  a  transfer  as  fraudulent  apply.  This 
is  not  an  action  of  that  character,  but  an  action  in  equity  to 
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enforce  a  transfer  .of  stock  by  a  corporation,  with  an  accounting. 
(Fiizpairick  v.  O'NeUl,  43  Mont.  552,  Ann.  Cas.  1912C,  296,  118 
Pac.  273;  2  Pomeroy's  Equitable  Remedies,  par.  864.)  The 
case  of  Barker  v.  Montana  O.  etc.  Co.,  35  Mont.  351, 89  Pac.  66,  an 
action  identical  in  form  with  the  present  one,  disposes  of  the 
contention  that  respondent  was  barred  by  laches.  But  if  any 
rule  is  to  be  applied  other  than  the  one  announced  in  that  case, 
it  must  Be  laid  down  in  Mantle  v.  Speculator  Mining  Co.,  27 
Mont.  473,  71  Pac.  665:  *'The  authorities  are  uniform  in  holding 
that  as  between  the  trustee  of  an  express  trust  and  cestm  que 
trust,  the  statute  of  limitations  commences  to  run  from  the  date  of 
the  disavowal  of  the  trust  by  the  trustee,  and  knowledge  of  such 
disavowal  by  the  cestui  que  trust.*'  There  has  been  no  dis- 
avowal of  this  involuntary  trusteeship  except  by  the  personal  rep- 
resentative of  Losekamp  in  his  appearance  in  this  action,  and 
consequently,  in  that  view  of  matters,  the  action  has  been  timely 
instituted  and  no  claim  of  laches  can  be  justly  made. 

Under  the  rule  of  the  cases  cited  by  this  court  in  Brundy  v. 
Canby,  50  Mont.  454,  148  Pac.  315,  the  burden  was  upon  the 
appellants,  through  their  answers,  to  allege  that  extraordinary 
circumstances  existed  which  required  the  application  of  the  doc- 
trine of  laches,  for  there  is  nothing  upon  the  face  of  the  com- 
plaint in  this  action  which  will  permit  this  or  any  court  to  draw 
any  inference  of. laches  therefrom.  (10  R.  C.  L.  "Equity,"  par. 
157,  pp.  407,  408.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

When  the  Northwestern  Oil  Refining  Company,  a  Wyoming 
corporation,  was  organized,  its  preferred  stock  was  sold  to  John 
D.  Losekamp,  Geo.  S.  Crosby,  Chas.  F.  Stocker,  0.  C.  Cato,  J.  W. 
Vaughan,  A.  H.  Barth  and  A.  S.  Hanson.  The  common  stock 
was  held  by  a  Dr.  Bonnar.  The  funds  derived  from  the  sale  of 
the  preferred  stock  were  exhausted  in  building  a  refinery,  and 
the  company  found  itself  without  means  to  operate  or  market  its 
products.    Negotiations  were  conducted  with  Dr.  Bonnar  with 
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the  result  that  he  transferred  to  Losekamp  410  shares  of  the 
common  stock,  to  be  distributed  as  a  bonus  to  the  parties  who 
would  furnish  to  the  company  the  necessary  funds,  up  to  $20,000. 
Thereupon  the  seven  holders  of  preferred  stock  entered  into  an 
agreement  in  writing,  'designated  in  the  record  ''Exhibit  'A,'  " 
as  follows : 

"Plaintiff's  Exhibit  'A.' 

"Whereas,  the  Northwestern  Oil  Refining  Company,  a 
Wyoming  corporation,  has  constructed  a  refinery  at  Cowley, 
Wyoming,  for  the  purpose  of  refining  and  marketing  oil ;  and 

"Whereas,  said  company  has  entered  into  a  contract  with  the 
Montana  &  Wyoming  Oil  Company,  under  which  it  agrees  to  pur- 
chase and  market  the  product  of  said  oil  company ;  and 

"Whereas,  said  refining  company  is  not  in  condition  to  do 
business,  refine  and  market  the  oil  belonging  to  said  oil  company, 
because  of  the  lack  of  funds ;  and 

"Whereas,  the  said  refining  company  must  have  a  considerable 
sum  of  money,  not  exceeding  twenty  thousand  dollars,  with 
which  to  enable  it  to  do  business  and  place  its  oil  upon  the 
market;  and 

"Whereas,  forty-one  thousand,  two  hundred  and  fifty  dollars 
worth,  par  value,  of  the  common  stock  of  said  company  is  held 
in  trust  by  one  John  D.  Losekamp  for  the  purpose  of  furnishing 
said  money: 

"Now,  therefore,  we,  A.  H.  Barth,  Qeorge  S.  Crosby,  J.  W. 
Vaughan,  C.  F.  Stocker,  Albert  S.  Hanson,  all  of  Billings,  Yel- 
lowstone county,  Montana,  and  0.  C.  Cato,  of  Miles  City,  Mon- 
tana, associate  ourselves  and  do  hereby  agree  that  with  John 
D.  Losekamp  we  will  furnish  the  said  twenty  thousand  dollars 
as  pro  rata  to  the  number  of  shares  of  preferred  stock  we  hold  at 
this  time,  which  divides  this  twenty  thousand  dollars  as  follows : 
A.  H.  Barth,  $4,000;  Geo.  S.  Crosby,  $2,000;  J.  W.  Vaughan, 
$2,000 ;  C.  F.  Stocker,  $2,000 ;  Albert  S.  Hanson,  $4,000 ;  O.  0. 
Cato,  $2,000;  John  D.  Losekamp,  $4,000;  and  we  hereby  agree 
that  according  to  and  complying  with  said  trust  agreement,  the 
said  41,250  shares  of  common  stock  becomes  the  property  of  the 
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letiders,  and  is  to  be  divided  according  to  the  respective  amounts 
above  subscribed/  If  anyone  fails  to  pay  bis  entire  amount  set 
opposite  his  name  and  in  accordance  with  trust  agreement,  for* 
feits  his  right,  title  and  interest  to  any  part  or  all  of  said  common 
stock  now  held  in  trust,  and  such  default  will  be  supplied  by  the 
remaining  members,  and  the  stock  divided  accordingly. 

''In  witness  whereof,  the  parties  to  this  agreement  have  set 
their  bands  and  seals  this  15th  day  of  December,  1909. 

*' John  D.  Losekamp. 

*'Gbo.  S.  Crosby. 

"Chas.  F.  Stockeb, 

"0.  C.  Cato. 

''J.  W.  Vaughan, 

''A.  H.  Babth. 

"AiiBBRT  S.  Hanson." 

About  the  same  time  the  sum  of  $10,000  was  borrowed  from  a 
bank  in  Miles  City  and  turned  over  to  the  company.  On  De- 
cember 18,  1909,  the  sum  of  $10,000  was  borrowed  from  the 
Billings  State  Bank  upon  four  company  notes  indorsed  by  the 
seven  holders  of  preferred  stock.  On  June  18,  1910,  these  notes 
were  renewed  by  the  same  parties.  The  subsequent  history  of 
this  loan  is  not  complete.  On  June  23,  1910,  two  company  notes 
were  executed  and  delivered  to  the  Merchants'  National  Bank  of 
Billings,  indorsed  by  the  seven  holders  of  preferred  stock,  and 
the  sum  of  $15,000  was  borrowed  and  turned  into  the  treasury 
of  the  company.  This  loan  was  renewed  November  1,  1910,  the 
company's  note  being  given,  indorsed  by  the  same  persons  ex- 
cept Hanson.  It  was  thereafter  renewed  for  the  full  amount  in 
May  and  November,  1911,  and  renewed  for  $13,500  May  1,  1912, 
and  for  $6,000  November  1,  1912.  Several  payments  were  made 
during  1912,  and  finally,  in  February,  1913,  the  balance  was  paid 
in  full.  After  November  1,  1911,  the  renewal  notes  were  in- 
dorsed only  by  Losekamp,  Vaughan,  Cato  and  Barth. 

The  410  shares  transferred  by  Bonnar  were  represented  by 
mdorsed  certificates  which  were  canceled,  and  on  December  29, 
1909,  certificate  No.  36,  for  the  same  number  of  shares,  was  issued 
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to  Losekamp.  On  January  22,  1910,  certificate  No.  36  was  can- 
celed, and  in  lieu  thereof  certificates  were  issued  as  follows: 

No.  45,  for  41  shares,  to  Crosby. 

No.  46,  for  41  shares,  to  Stocker. 

No.  47,  for  41  shares,  to  Cato. 

No/  48,  for  41  shares,  to  Yaughan. 

No.  49,  for  82  shares,  to  Losekamp. 

No.  50,  for  82  shares,  to  Hanson. 

No.  51,  for  82  shares,  to  Barth. 

These  certificates,  however,  were  never  delivered. 

In  August,  1913,  Losekamp  died,  and  in  December,  1914,  this 
action  was  instituted  by  Crosby  against  the  company  to  compel  it 
to  deliver  certificate  No.  45  t^  him.  The  company  disclaimed 
any  interest,  and,  upon  motion,  Bobbins,  as  executor  of  Lose- 
kamp's  will,  Yaughan,  Cato  and  Barth  were  substituted  as  de- 
fendants. Bobbins,  by  answer,  claimed  the  certificate  as  part  of 
the  assets  of  th^  Losekamp  estate  by  virtue  of  an  instrument  in 
writing,  designated  in  the  record  ** Exhibit  1,"  as  follows: 

•^Defendants'  Exhibit  1. 

*' August  26,  1911. 
*'In  consideration  of  the  sum  of  one  dollar  ($1.00)  receipt  of 
which  is  hereby  acknowledged,  I  hereby  assign  to  John  D.  Lose- 
kamp, of  Billings,  Montana,  all  my  right,  title  and  interest  in 
forty-one  shares  of  common  stock  of  the  Northwestern  Oil  Refin- 
ing Company  now  held  by  him  as  trustee,  which  was  to  be 
delivered  to  me  upon  payment  of  certain  notes  of  said  company 
upon  which  my  signature  is  indorsed,  said  John  D.  Losekamp 
agreeing  to  assume  all  liability  incurred  by  my  indorsement. 

''George  S.  Crosby. 
'*  John  D.  Losekamp. 
"Witness:  EwiNa  Harper." 

By-way  of  avoidance,  plaintiff  in  his  reply  alleged :  First,  that 
at  the  time  he  executed  and  delivered  Exhibit  1,  Losekamp  sus- 
tained toward  him  the  relationship  of  trustee  to  beneficiary ;  and, 
second,  that  Exhibit  1  was  procured  by  false  and  fraudulent  rep- 
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resentations  made  by  Losekamp.  Defendant  Vaughan,  by  a 
pleading  in  the  nature  of  a  complaint  in  intervention,  claimed 
ownersbip  to  certificate  No.  45  and  to  the  shares  represented  by 
it,  in  virtue  of  his  own  right  and  as  the  successor  in  interest  of 
Cato  and  Barth. 

The  trial  was  to  the  court  without  a  jury.  In  his  findings  the 
judge  who  presided  expresses  grave  doubt  whether  Losekamp  was 
in  fact  trustee,  but  found  that  Exhibit  **  A,"  as  construed  by  the 
parties,  was  a  trust  agreement  by  the  terms  of  which  Losekamp 
was  trustee  of  an  express  trust;  that  the  answering  defendants 
had  not  produced  evidence  sufficient  to  overcome  the  presumption 
created  by  section  5381,  Revised  Codes ;  and  that  plaintiff  should 
prevail.  From  the  judgment  entered  on  the  findings  and  from 
an  order  denying  their  motion  for  a  new  trial,  defendants  bob- 
bins and  Vaughan  appealed. 

Counsel  for  respondent  with  commendable  frankness  concede 
that  Exhibit  "A"  is  not  a  trust  agreement  and  did  not  operate 
to  constitute  Losekamp  trustee  for  the  signers,  but  they  insist 
that  "Exhibit  *A'  as  modified  by  the  subsequent  oral  agreement 
of  the  parties,  whereby  Losekamp  was  to  hold  the  stock  until  the 
notes  were  paid,  created  a  trust,"  etc.  This  contention  might 
have  force  but  for  the  fact  that  the  court  found :  *'  (4)  That  said 
Exhibit  'A'  has  never  been  altered,  changed  or  modified  by  the 
parties  thereto  by  any  written  agreement  nor  by  any  executed 
verbal  agreement."  And  it  could  not  be  altered  in  any  other 
manner.     (Sec.  5067,  Rev.  Codes.) 

According  to  the  testimony,  the  signers  of  Exhibit  **A"  placed 
[1]  a  very  liberal  construction  upon  its  terms.  It  binds  each 
of  the  seven  men  to  furnish  for  the  company  the  amount  of 
money  set  opposite  his  name ;  but  apparently  all  the  parties  un- 
derstood this  provision  to  be  satisfied  if  they  borrowed' the  money 
on  the  notes  of  the  company  indorsed  by  themselves,  and  they 
bound  themselves  inter  sese  to  become  sureties,  each  for  the 
amount  set  opposite  his  name.  The  concluding  paragraph,  "If 
anyone  fails  to  pay  his  entire  amount,"  efc,  was  construed  to 
mean  that,  if  anyone  failed  to  indorse  in  order  to  secure  the 
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funds,  his  share  of  the  Bonnar  stock  would  l^ecome  the  property 
of  the  others  who  did  carry  o«t  the  agpreement.  "Viewed  in 
the  light  of  this  construction,  the  inquiry  arises:  Did  Exhibit 
''A"  create  a  voluntary  trust  and  constitute  Losekamp  trustee 
for  each  of  the  seven  signers  f 

^'A  voluntary  trust  is  an  obligation  arising  out  of  a  personal 
confidence  reposed  in  and  voluntarily  accepted  by  one  for  the 
benefit  of  another."  (Sec.  5365,  Rev.  Codes.)  If  there  exist 
proper  subject  matter,  lawful  purpose,  and  a  beneficiary,  a  trust 
may  be  created  by  words  or  acts  of  the  parties  indicating  an 
intention  on  the  part  of  the  trustor  to  create  a  trust,  and  on  the 
part  of  the  trustee  an  acceptance  of  the  trust  or  an  acknowledg- 
ment of  its  existence.     (Sees.  5370,  5371,  Rev.  Codes.) 

Exhibit  ''A''  is  devoid  of  anything  to  suggest  an  intention  to 
create  a  trust.  The  legal  title  to  the  Bonnar  stock  was  conveyed 
to  Ldsekamp  by  Bonnar,  and  it  may  be  assumed  that  a  trust  was 
created  for  the  purpose  of  securing  funds  for  the  company ;  but 
that  trust  which  is  referred  to  in  Exhibit  ''A"  was  extinguished 
as  soon  as  the  money  was  furnished  and  is  not  the  trust  relied 
upon  in  this  action.  There  is  not  anything  to  suggest  that  Lose- 
kamp accepted  a  trust,  if  it  was  intended  by  the  other  signers  to 
create  such  relationship.  Losekamp  died  before  this  suit  was 
instituted,  and  his  intention  can  be  gathered  only  from  his  acta 
with  reference  to  this  agreement;  and,  in  so  far  as  those  acts 
indicate  his  intention,  they  disavow  any  purpose  on  his  ^art  to 
accept  the  responsibility  of  trustee.  Almost  immediately  after 
the  legal  title  to  the  Bonnar  stock  became  vested  in  him,  ife  caused 
his  stock  certificate  to  be  canceled,  and  in  lieu  thereof  caused  m 
certificate  to  be  issued  to  each  subscriber  for  the  number  of 
shares  to  which  he  would  be  entitled  if  he  fully  discharged  his 
obligations  under  the  contracts  Losekamp  thereby  put  it  out  of 
his  power  to  control  the  stock  in  any  manner.  He  ceased  to  hold 
the  legal  title  and  became  merely  a  stakeholder  for  his  associates. 

But  it  is  said  that  this  transfer  was  without  authority  and  con* 
trary  to  the  understanding  of  the  parties.  Exhibit  *'A"  clearly 
contemplates  that  the  money  would  be  furnished  contemporane- 


^ 


56  Mont.]  Crosby  v.  Bobbins  bt  au  191 

'^  I 

onsly  with  its  execution,  or  substantially  so;  for  it  furtl^er  de- 
clares that  the  Bonnar  stock  ''becomes"  the  property  of  the 
several  signers,  to  be  divided  according  to  the  extent  of  liability 
assumed  by  each.  By  any  fair  construction  of  this  language  the 
title  to  that  stock  vested  immediately,  or  as  soon  as  the  money 
was  furnished,  and  if  any  obligation  was  imposed  upon  Losekamp 
it  was  to  divide  the  stock  among  those  who  became  surety,  accord- 
ing to  their  liabilities  as  defined  by  the  agreement,  and,  when  this 
was  done,  the  trust  created  by  Bonnar  was  fully  discharged. 
The  company  had  received  the  $20,000,  and  Losekamp  could 
have  been  compelled  to  make  the  distribution  which  he  did  make. 
The  transfer  was  made  on  January  22, 1910.  It  was  a  matter  of 
record  on  the  company's  boeks;  but,  furthermore,  plaintiff  had 
actual  knowledge  of  it  about  the  time  the  transfer  was  made,  and 
80  far  as  this  record  discloses  he  offered  no  objection. 

There  is  not  any  provision  in  the  agreement  which  required 
Losekamp  to  hold  the  stock  after  the  money  was  secured,  and  the 
eourt  found  that  the  agreement  was  not  modified.  From  the 
language  employed  in  Exhibit  ''A,"  it  seems  reasonably  certain 
that  the  purpose  of  the  parties  to  it  was  to  define  their  rights  and 
liabilities  as  among  themselves  and  that  it  was  not  the  intention 
to  create  a  trust. 

We  have,  then,  only  the  bare  fact  that  Losekamp  retained 
[2]  possession  of  the  certificates  representing  the  Bonnar  stock, 
and  this  was  not  sufScient,  under  any  authority,  to  create  the 
relationship  of  trustee.  We  think  the  trial  court  erred  in  its 
findings  and  conclusions. 

But  counsel  for  respondent  direct  attention  to  two  admissions 
which  they  claim  are  altogether  inconsistent  with  any  theory 
other  than  that  of  the  existence  of  a  trust : 

(a)  Exhibit  1  recites  that  Crosby's  stock  was  held  by  Lose- 
kamp as  trustee ;  but,  if  he  was  not  such  in  fact,  the  recital  could 
[3]  not  constitute  him  trustee.  The  term  "trustee"  is  fre* 
qnently  used  in  a  broad,  popular  sense  to  embrace  almost  every 
relationship  where  confidence  is  reposed.  But  personal  con- 
fidence enters  into  practically  every  commercial  transaction. 
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[4]  Something  more  than  mere  confidence  reposed  by  one  per- 
son in  another  is  necessary  to  create  a  trust,  under  our  statute 
and  the  authorities  generally.  (39  Cyc.  22.)  In  popular  par- 
lance, every  bailee,  agent  and  assignee  is  a  *' trustee";  but  it  is 
a  misuse  of  the  term.  The  distinction  between  these  offices  is 
recognized  by  our  Codes.  Under  certain  circumstances,  a  bailee 
may  be  a  trustee;  but  the  bare  fact  that  he  is  bailee  does  not 
constitute  him  trustee. 

(b)  Counsel  tor  respondent  refer  to  the  fact  that  the  answer 
of  defendant  Bobbins  contains  admissions  inconsistent  with  the 
position  now  taken  by  him.  But  in  this  counsel  are  mistaken. 
The  answer  of  defendant  Bobbins  contains  this  allegation:  ''The 
said  Dr.  Bonnar  assigned  certificates  for  said  four  hundred  ten 
shares  of  the  common  stock  of  said  company  to  the  said  John 
D.  Losekamp  as  trustee,  and  it  was  then  verbally  agreed  between 
the  stockholders,  so  indorsing  said  paper  of  s^id  company,  that 
the  said  John  D.  Losekamp,  as  trustee  for  said  stockholders,  was 
to  hold  said  certificate  in  trust  until  said  notes  so  indorsed  by 
said  stockholders  and  all  renewals  thereof  were  paid,  when  the 
said  John  D.  Losekamp  was  to  assign  said  shares  of  stock  to  such 
stockholders  as  continued  as  indorsers  of  said  company's  paper, 
until  the  same  was  finally  paid,  and  in  such  proportions  as  each 
of  said  stockholders  would  be  entitled  to  receive."  This  alle- 
gation is  denied  in  the  reply,  except  that  it  is  admitted  that 
''said  John  D.  Losekamp  as  trustee  for  said  stockholders  was 
to  hold  said  certificates  in  trust."  In  other  words,  the  answer 
alleges  that  by  virtue  of  an  oral  agreement  a  trust  was  created. 
This  is  denied,  and  the  court  found  that  no  such  agreement  was 
ever  made,  and  based  its  findings  solely  upon  Exhibit  "A"  as 
construed  by  the  parties  to  it,  and  this  finding  was  evidently  in 
harmony  with  plaintiff's  theory;  but  whether  it  was  or  not  is 
immaterial,  as  no  exceptions  to  the  finding  were  taken.  The  ap- 
pearance of  that  allegation  in  the  answer  of  defendant  Bobbins 
was  explained  fully  in  the  affidavit  of  his  counsel  in  support  of 
an  application  to  amend  and  omit  it,  and,  though  the  application 
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was  denied,  it  is  apparent  that  the  court  in  making  its  findings 
disregarded  the  admission,  if  sueh  it  is. 

It  is  argued  by  counsel  for  respondent  that,  if  the  findings 
made  by  the  court  do  not  support  the  decree,  nevertheless  under 
the  doctrine  of  implied  findings  the  decree  must  be  affirmed.  We 
are  in  doubt  as  to  counsel's  meaning.  If  it  is  the  contention  that 
findings  in  support  of  the  allegations  of  fraud  in  fact  will  be 
[6]  implied,  the  contention  is  unavailing.  The  doctrine  of 
implied  findings  is  not  sufficiently  broad  to  cover  such  contin- 
gency. By  virtue  of  the  provisions  of  section  6766,  Revised 
Codes,  it  has  been  held  that  the  doctrine  of  implied  findings  pre- 
vails in  this  state.  (Hoggin  v.  Saile,  23  Mont.  375,  59  Pac.  154.) 
But  the  doctrine  is  limited  to  cover  these  cases:  (a)  If  no  find- 
ings are  made,  and  none  requested,  it  will  be  presumed  that  the 
court  found  in  favor  of  the  prevailing  party  upon  every  issue 
necessary  to  support  the  judgment.  {Croft  v.  Bain,  49  Mont. 
484,  143  Pac.  960.)  (b)  If  the  court  makes  findings  which  are 
deficient,  but  the  defects  are  not  pointed  out,  the  presumption 
will  be  indulged  that  the  court  also  found  upon  other  facts  in 
issue  sufficient,  by  supplementing  the  facts  found,  to  sustain  the 
judgment.  {Yellowstone  Nat:  Bank  v.  Oagnon,  25  Mont.  268, 
64  Pac.  664.)  It  will  not  be  presumed  that  the  court  impliedly 
found  facts  inconsistent  with  the  express  findings.  {Beaverhead 
Canal  Co.  v.  Dillon  E,  L.  dt  P.  Co,,  34  Mont.  135,  85  Pac.  880.) 

Upon  the  theory  adopted,  viz,,  that  Exhibit  "A"  created  a 
[6]  trust,  the  court  expressly  found  every  fact  necessary  to 
support  the  judgment,  and  there  is  no  room  for  the  application  of 
the  doctrine  of  implied  findings. 

Since  the  court  found  that  Exhibit  **A'*  was  not  modified  by 
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any  subsequent  agreement,  the  title  to  the  Bonnar  stock  vested 
in  the  several  signers  as  soon  as  the  money  was  furnished  to  the 
company,  and  Exhibj^  1  operated  to  transfer  plaintiff's  interest 
to  Losekamp  unless  the  transfer  was  procured  by  fraud  in  fact. 
That  issue  was  not  determined^  but  should  be,  as  should  also  the 
question  of  laches. 

6S  Mont. — It 
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While  it  is  true  that,  as  between  plaintiff  and  the  defendant 
corporation,  no  question  of  laches  arose  {Barker  v.  Montana  Oold 
etc,  Min.  Co.,  35  Mont.  351,  89  Pac.  66),  as  between  the  individuals 
claiming  ta  own  the  stock  the  defense  was  available.  It  was  not 
[7]  possible  for  defendant  Bobbins  to  plead  that  defense,  as  the 
complaint  did  not  indicate  that  plaintiff  relied  upon  fraud.  The 
theory  of  plaintiff's  case  was  first  di^losed  by  his  reply,  and, 
under  this  condition  of  the  pleadings  defendant  Bobbins  was 
entitled  to  insist  upon  the  defense  of  laches  if  ther€  was  any 
evidence  to  support  the  defense.  Indeed,  it  is  the  province  of 
[8]  a  court  of  equity  to  deny  relief  sua  sponte  whenever  it 
appesM's  that  the  demand /is  stale  and  that,  as  a  result  of  the  delay 
in  prosecuting  the  claim,  there  has  been  such  change  in  the  situar 
tion  of  the  defendant  ds  to  prejudice  his  rights  in  making  de- 
fense. (American  Min,  Co,,  Ltd,,  v.  Ba^in  &  Bay  State  Min,  Co., 
39  Mont.  476,  24  L.  B.  A.  (n.  s.)  305,  104  Pac.  525;  Suttivan  v. 
Portland  etc.  B.  Co.,  94  U.  S.  806,  24  L.  Ed.  324.)  If  the  issues 
of  fraud  in  fact  and  laches  be  determined  in  favor  of  plaintiff, 
there  will  be  an  end  to  this  controversy.  If  either  of  those  issues 
be  <]etermined  in  favor  of  Losekamp's  estate,  then  the  question 
will  arise  whether  by  valid  subsequent  oral  agreement  Losekamp 
contracted  to  divide  the  Crosby  stock  with  Yaughan,  Cato  and 
Barth. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  triaL 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Cooper  concur. 

Motion  for  rehearing  denied  September  16,  1919. 
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ASBUBT,   Administratrix,   Respondent,   v.    BOBBINS, 

Executor,  et  al.,  Appellants. 

(No.  4,oia.) 
(aabmitted  Haj  1,  1919.    I>exiied  June  18,  1919.) 

[18fi  Pae.  126.] 

For  syllabus,  see  Crosby  v.  Bobbins,  ante,  p.  179. 

Appeal  from  District  Court,  Yellowstone  County;  A.  C.  Spen- 
cer, Judge. 

Action  by  Nellie  B.  Asbury,  as  administratrix  of  the  estate 
of  John  F.  Asbury,  deceased,  against  E.  L.  Bobbins,  as  executor 
of  the  estate  of  John  D.  Losekamp,  deceased.  From  a  judgment 
for  plaintiff,  and  an  order  denying  defendant's  motion  for  new 
trial,  defendant  appeals.    Beversed  and  remanded. 

Messrs,  Johnston  <6  Coleman,  for  Appellant  Bobbins,  sub- 
mitted a  brief;  Mr,  Wm.  Johnston  argued  the  cause  orally. 

Messrs.  Collins,  Campbell  &  Wood,  for  Bespondent,  submitted 
a  brief ;  Mr.  Sterling  M.  Wood  argued  the  cause  orally. 

By  stipulation  of  counsel,  briefs  filed  in  Crosby  v.  Bobbins, 
aide,  p.  179,  made  part  of  briefs  in  this  cause. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
eourt. 

This  (;pse  is  controlled  by  the  decision  in  Crosby  v.  Bobbins 
et  al.,  ante,  p.  179,  182  PacJ.  122.  Upon  the  authority  of  that 
case,  the  judgment  and  order  are  reversed,  and  the  cause  is 
remanded  for  a  new  triaL 

Beversed  and  remanded. 

Mb.  Chiep  Justice  Brantlt  and  Mr.  Justice  Cooper  concur. 

Motion  for  rehearing  denied  September  16,  1919. 
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HANSON,  Respondent,  v.  ROBBINS,  Ezeoutob,  et  ai*.. 

Appellants. 

(No.  4,017.) 
(Babmitted  Uaj  1,  1919.    Decided  June  18,  1919.y 

[182  Bae.  126.] 

For  syllabus,  see  Crosby  v.  Bobbins,  amte,  p.  179. 

Appeal  from  District  Court,  YeUowstone  CourUy;  A.  C. 
Spencer,  Judge. 

Action  hy  Albert  S.  Hanson  against  E.  L.  RoVbins,  as  executor 
of  the  estate  of  John  D.  Losekamp,  deceased.  From  a  judgment 
for  plaintiff,  and  an  order  denying  defendant's  motion  for  new 
trial,  defendant  appeals.  Judgment  and  order  reversed,  and 
cause  remanded  for  new  trial. 

Messrs.  Johnston  <&  Coleman,  for  Appellant  Robbins,  filed  a 
brief ;  Mr,  Wm.  Johnston  argued  the  cause  orally. 

Messrs.  CoUins,  Campbell  &  Wood,  for  Respondent,  submitted 
a  brief ;  Mr.  Sterling  M.  Wood  argued  the  cause  orfiUy. 

By  stipulation  of  counsel,  briefs  filed  in  Crosby  v.  Bobbins, 
ante,  p.  179,  made  part  of  briefs  filed  in  this  cause. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  case  is  controlled  by  the  decision  in  Crosby  t.  Bobbins 
et  al.,  ante,  p.  179,  182  Pac.  122.  Upon  the  authority  of  that 
case,  the  judgment  and  order  are  reversed,  and  the  cause  is 
remanded  for  a  new  triaL 

Beversed  and  rem/mded.  ^^ 

Mb.  Chiep  Justice  Bbantlt  and  Mb.  Justice  Coopeb  concur. 

Motion  for  rehearing  denied  September  16,  1919, 
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ST.  JOHN,  Respondent,  v.  UNITED  STATES  FIDELITY  & 

GUARANTY  CO.,  Appellant. 

(Na.  4,010.) 
(Sabmitted  Mbj  8,  1919.    Decided  June  20,  1919.)' 

[1«2  Pac.  128.] 

Suretyship — Attachmeni    Bonds  —  Damages  Recoverable  —  Di- 
rected Verdict — When  Error, 

Attachment  Bonda — Liability  of  Surety. 

1.  On  dismissal  of  an  action  and  dissolution  of  an  attachment  issued 
therein,  liability  for  the  expense  reasonably  and  necessarily  incurred 
in  obtaining  the  discharge  of  the  attachment,  including  attorneys'  fees, 
beeame  fix^  upon  the  surety  on  the  attachment  bond. 

[As  to  elements  of  damages  covered  by  bond  in  attachment,  see 
note  in  68  Am.  St.  Bep.  270.] 

Same — ^Directed  Verdict — When  Error — Jury — Credibility  of  Witnesses. 

2.  The  jury  is  not  bound  to  accept  as  conclusive  statements  of  plain- 
tiff or  his  witnesses,,  though  uncontradicted,  as  to  amount  of  damages 
Buffered  by  him  through  the  wrongful  suing  out  of  an  attachment  by 
way  of  attome3r8'  fees,  incidental  expenses,  etc.,  the  question  of  their 
reasonableness  or  necessity  falling  within  its  province;  hence  it  was 
error  to  direct  a  verdict  for  plaintiff  for  the  amount  asked  in  His  com- 
plaint the  allegations  of  which  were  denied. 

Same — ^Release  of  Property — ^Premium  on  Bond  Beeoverable  as  Damage. 

3.  The  premium  paid  by  plaintiff  for  a  bond  to  secure  the  release 
of  the  attachment  subsequently  dissolved  as  wrongfully  obtained 
was  an  item  of  damage  properly  recoverable  in  his  action  against 
the  surety  on  the  attachment  bond. 

Appeal  from  District  Court,  Rosebud  Couviy;  A.  C.  Spencer, 
Judge,  1 

Action  by  C.  C.  St.  John  against  the  United  States  Fidelity  & 
Gnaranty  Company.  From  a  judgment  for  plaintiflf  and  an 
order  oTerruling  its  motion  for  new  trial,  defendant  appeals.  Ee- 
Tersed  and  remanded. 

Mr.  D,  P.  B.  Marshall,  Mr,  0.  F.  Goddard,  Mr.  Geo.  W,  Farr 
and  Messrs.  Gunn,  Rasch  <&  HaU,  for  Appellant,  submitted  a 
brief ;  Mr.  M.  8.  Gunn  argued  the  cause  orally. 

Where  the  amount  of  damages  is  made  an  issue  by  the  plead- 
ings, the  amount  of  damages  recoverable  must  be  submitted  to 
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the  jury.  (Chicago,  A.  &  N.  By.  Co.  v.  Whitney,  143  Iowa,  506, 
121  N.  W.  1043 ;  Lederer  v.  Morrow,  132  Mo.  App.  438,  111  S.  W. 
902;  Salinger  v.  Western  Union  Tel  Co.,  147  Iowa,  484,  126 
N.  W.  362,  363 ;  Woodin  v.  Dvrfee,  46  Mich.  424,  9  N.  W.  457 ; 
HartY.  Charlotte  etc.  B.  B.  Co.,  33  S.  C.  427,  10  L.  R.  A.  794, 
12  S.  B.  9 ;  HeUer  v.  Dondlan,  45  Misc.  Rep.  355,  90  N.  Y.  Supp. 
352.) 

While  the  rule,  supported  by  many  authorities,  is  to  the  effect 
that  where  evidence  of  a  fact  is  uncontradicted  by  positive  tes- 
timony, the  court  may  assume  the  fact  to  be  proven  and  instruct 
the  jury  accordingly,  all  of  the  authorities  agree  that  although 
opinion  evidence  relating  to  an  issue  in  the  case  is  uncontradicted, 
the  issue  must  nevertheless  be  submitted  to  the  jury,  as  such 
evidence^  is  not  controlling  and  the  jury  may  determine  the 
weight  to  be  attached  thereto.     (Head  v.  Hargrave,  105  U.  S.  45, 
26  L.  Ed.  1028 ;  Pritchard  v.  Hooker  etc.,  114  Mo.  App.  605,  90 
S.  W.  415;  FowU'.y.  Parsons,  160  Iowa,  454,  45  L.  R.  A.  (n.  s.) 
181,  141  N.  W.  1049;  3  Chamberlayne  on  Evidence,  sec.  2552.) 
This  rule  has  without  exception  been  applied  in  cases  where  the 
question  of  the  reasonableness  of  an  attorney's  fee  was  involved. 
(Head  v.  Hargrave,  supra;  Zinvmer  v.  KUbom,  165  Cal.  523, 
Ann.  Cas.  1914D,  368,  132  Pac.  1026 ;  see,  also,  Davis  v.  School 
District,  84  Neb.  858,  122  N.  W.  38;  Jetter  v.  Zeller,  119  App. 
Div.  179,  104  N.  Y.  Supp.  229 ;  Olson  v.  Gjertsen,  42  Minn.  407, 
44  N.  W.  306.)     Whether  the  expenses  claimed  to  have  been  in- 
curred by  respondent  were  necessary,  judicious  and  reasonable 
was  for  the  jury  to  determine.     (8  R.  C.  L.,  ** Damages,"  sec.  59 ; 
Massena  Savings  Bank  v.  Oarside,  151  Iowa,  168,  130  N.  W. 
918,  919 ;  Tyler  v.  Safford,  31  Kan.  608,  3  Pac.  333 ;  sees.  6679, 
6680,  Rev.  Codes.), 

The  court,  in  directing  the  jury  to  return  a  verdict  for  re- 
spondent for  $931.92,  arrived  at  this  amount  by  adding  items 
that  were  testified  to  only  by  respondent  himself.  The  f&ct  that 
respondent  was  an  interested  witness  in  itself  prevented  his  tes- 
timony from  being  necessarily  conclusive  and  therefore  required 
the  submission  of  the  case  to  the  jury.     {Sonnenthiel  v.  CJiris- 
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tian  Moerling  Breiving  Co.,  172  U.  S.  401, 43  L.  Ed.  492, 19  Sup. 
Ct.  Rep.  2d3;  Missouri  K.  &  T.  Ry,  Co.y.  Murphy,  59  Kan.  774, 
52  Pac.  863 ;  National  B<mk  of  Commerce  v.  Drewry,  70  Wash. 
577, 127  Pac.  102;  GosUne  v.  Dryfoos^  45  Wash.  396,  88  Pac.  634; 
Vickey  v.  Interhorough  Rapid  Transit  Co.,  126  'App.  Div.  781, 
111  N.  T.  Supp.  205 ;  St.  Louis  etc.  Ry.  Co.  v.  TJiompson  (Tex. 
Civ.),  103  S.W.  684.) 

The  various  items  for  traveling  expenses  for  plaintiff  and  his 
counsel  were  not  proper  elements  of  damage.  **  Every  litigant 
necessarily  incurs  some  expenses  beyond  the  fees  of  his  witnesses 
and  of  the  officers  of  the  court.  But  for  these  personal  expenses 
and  his  time  he  cannot  recover  compensation,  for  it  would  open 
the  door  to  great  abuses,  and  would  often  result  in  oppression." 
{Smith  V.  American  Bonding  Co.,  160  N.  C.  574,  76  S.  E.  481; 
Craddock  v,  Goodwin,  54  Tex.  578;  State  v.  Blackman,  51  Mo. 
319.) 

Messrs.  Collins,  Campbell  (6  Wood,  Mr.  T.  W,  La  Fleiche  and 
Mr.  E.  E.  Enterline,  for  Respondent,  submitted  a  brief;  Mr. 
Donald  Campbell  argued  the  cause  orally. 

This  action  sounds  in  contract  and  not  in  tort.  In  other 
words,  the  action  is  for  damages  for  a  breach  of  contract,  and  for 
a  definite  sum  of  money ;  definite  in  that  it  is  for  the  actual  dis- 
bursements and  expenses  of  respondent,  and  which  were  incurred 
by  him  in  relieving  himself  of  the  attachment. 

In  the  case  of  Nielsen  v.  Albert  Lea,  87  Minn.  285,  91  N.  W. 
1113,  an  action  was  instituted  upon  an  injunction  bond,  and  in 
the  course  of  the  opinion  the  court  said:  **It  is  unnecessary  to 
consider  this  part  of  the  pleading  as  it  is  61early  irrelevant  and 
has  no  bearing  upon  the  real  cause  pleaded,  which  is  one  on 
contract  for  the  recovery  of  damages  growing  out  of  the  issuing 
of  the  writ  of  injunction."  The  above  case  is  in  point  in  view 
of  the  fact  that  this  court  has  recognized  no  distinction  between 
the  roles  of  law  applicable  to  suits  on  injunction  bonds  and  suits 
on  attachment  bonds.  {Plymouth  Gold  Min.  Co.  v.  United 
States  F.  &  G.  Co.,  35  Mont.  23,  10  Ann.  Cas.  951,  88  Pac.  565.) 
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Had  the  amount  of  plaintiff's  damage  been  submitted  to  the 
jury,  under  the  state  of  the  record,  but  one  verdict  could  have 
been  returned,  and  this  being  the  case,  the  question  became  one 
.  of  law  for  the  court,  and  not  one  of  fact  for  the  jury.  (38  Cyc. 
1571;  Helena  National  Bank  v.  Rocky  Mountain  Tel.  Co.,  20 
Mont.  379,  63  Am.  St.  Rep.  628,  51  Pac.  829 ;  Boe  v.  Lynch,  20 
Mont.  80,  49  Pac.  381 ;  Bean  v.  Missovla  Lumber  Co.,  40  Mont. 
31,  104  Pac.  869;  Tague  v.  John  CapLice  Co.,  28  Mont.  51,  72 
Pac.  297.) 

At  the  close  of  all  the  evidence  in  the  case  counsel  for  appel- 
lant moved  the  court  to  strike  from  the  record  the  testimony  as 
to  certain  of  respondent's  expenditures.  This  motion  was  equiv- 
alent to  a  demurrer  to  the  evidence  as- to  such  expenditures.  It 
is  a  rule  of  law  that  the  defendant  having  demurred  to  the  evi- 
dence, and  thereafter  the  plaintiff  having  moved  for  a  directed 
verdict,  the  whole  issue  becomes  a  question  of  law  for  the  court, 
and  each  of  the  parties  having  waived  their  right  to  a  jury  trial, 
thereby  have  submitted  the  case  to  the  court  upon  the  question 
of  law.  {Patty  v.  Salem  Flouring  MUls  Co.,  53  Or.  350,  96  Pac. 
1106,  98  Pac.  521,  100  Pac.  298.)  This  case  lays  down  the  rule 
that  under  the  conditions  therein  presented,  a  defendant  who 
moves  for  a  nonsuit  and,  upon  such  motion  being  denied,  rests 
his  case  without  producing  evidence,  if  he  desires  to  have  the 
case  submitted  to  the  jury,  he  must  so  request;  and  in  the  ab- 
sence of  such  a  request  the  whole  question  is  one  of  law  for  the 
court. 

The  respondent  claimed  and  recovered  as  his  actual  damages 
traveling  expenses  for  himself  and  his  counsel ;  hotel  bills,  tele- 
graph and  telephone  charges,  attorneys*  fees,  and  certain  items 
of  interest.  These  are  all  proper  items  of  recovery.  (Thornton- 
Thom/is  Mercantile  Co.  v.  Bretherton,  32  Mont.  80,  80  Pac.  10; 
Plymouth  Oold  Mining  Co.  v.  United  States  F,  da  0.  Co.,  supra; 
Creek  v.  McManus,  13  Mont.  152,  32  Pac.  675 ;  Frahm  v.  Walton, 
130  Cal.  396,  62  Pac.  618 ;  Belmont  Mining  &  M.  Co.  v.  Costigan, 
21  Colo.  465,  42  Pac.  650 ;  Williams  v.  Bollinger,  125  Iowa,  410, 
101  N.  W.  139 ;  Seattle  Crockery  Co.  v.  Haley,  6  Wash.  302,  36 
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Am.  St.  Rep.  156,  33  Pac.  650;  note  to  Lindberg  v.  Howard,  8 
Ann.  Cas.  712 ;  22  Cyc.  1053-1058.) 

i 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

The  plaintiff,  0.  C.  St.  John,  and  one  C.  M.  Taintor  were  en- 
gaged in  the  business  of  stock-raising  in  the  county  of  Rosebud 
in  this  state.  A  dispute  arose  involving  the  conduct  of  the  busi- 
ness and  the  accounts  between  them.  At  the  instance  of  Taintor, 
upon  a  claim  of  indebtedness  due  from  the  plaintiff  to  Taintor, 
writs  of  attachment  were  levied  against  the  interests  of  plaintiff, 
and  upon  their  discharge  suit  was  instituted  by  the  plaintiff 
against  the  defendant,  as  surety  on  the  bond  given  by  Taintor  to 
secure  the  attachment.  Judgment  was  obtained  in  the  sum  of 
$931.92,  and  the  c^se  is  now  here  on  appeal  from  the  order  deny- 
ing a  new  trial,  and  from  the  judgment. 

The  complaint  charges  the  wrongful  suing  out  of  the  attach- 
ment and  the  damages  resulting  therefrom,  the  answer  denying 
all  the  material  allegations  thereof. 

The  plaintiff  gave  evidence  concerning  the  several  items  of 
damage  suffered  by  him  in  the  matter  of  expenditures  for  travel 
from  his  ranch  to  Sheridan,  Wyoming,  for  the  purpose  of  con- 
sulting attorneys  with  a  view  to  obtaining  the  discharge  of  the 
attachment,  hotel  bill  at  Sheridan,  expense  involved  in  travel 
from  Sheridan  back  to  the  ranch,  and  thence  to  Forsyth  for  the 
purpose  of  securing  bond  to  effect  the  release  of  the  attachment, 
the  cost  of  the  bond,  hotel  bills  at  Forsyth,  counsel  fees  in  con- 
nection therewith,  and  other  items  of  expense  not  necessary  to 
particularize.  Donald  Campbell,  Esq.,  of  counsel  for  plaintiff, 
testified  that  services  were  rendered  by  the  firm  of  which  he  was 
a  member,  in  and  about  the  attachment  proceedings;  that  he 
had  served  as  referee  in  an  action  for  an  accounting  between 
plaintiff  and  Taintor,  and  as  such  became  familiar  with  the  mat- 
ters in  issue  between  them.  He  gave  evidence  touching  the 
nature  of  the  services  so  rendered,  stating  that  in  his  opinion 
$250  was  a  reasonable  compensation  therefor.  Albert  Brown, 
the  only  witness  for  def endant,  gave  evidence  tending  to  show 
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that  the  attachment  proceedings  in  no  wise  affected  the  pur- 
chase by  him  of  plaintiff's  ranch,  or  the  payment  to  plaintiff  of 
the  piurchase  price  thereof,  thus  raising  an  issue  between  himself 
and  plaintiff  upon  that  point,  and  the  alleged  damages  suffered 
by  plaintiff  in  this  regard. 

At  the  close  of  the  testimony,  counsel  for  plaintiff  moved  the 
court  to  direct  a  verdict  in  favor  of  plaintiff  for  the  sum  of 
$931.92,  upon  the  ground  that  there  was  no  issue  of  fact  to  be 
submitted  to  the  jury.  The  motion  was  granted  over  defendant's 
objection ;  verdict  and  judgment  followed ;  motion  for  a  new  trial 
was  made  and  overruled;  and  appeal  was  taken  therefrom. 

It  is  appellant's  contention  that  an  issue  was  created  for  de- 
termination by  the  jury  upon  the  question  of  the  reasonableness 
of  the  amount  paid  for  counsel'  fees,  as  well  as  the  items  of  ex- 
penditure incurred  by  plaintiff  in  obtaining  the  aid  of  counsel 
This  contention  must  be  sustained.  The  action  is  upon  the  at- 
tachment bond,  conditioned  that  in  case  it  shotdd  be  finally 
decided  that  the  plaintiff  was  not  entitled  to  an  attachment  ''the 
plaintiff  will  pay  all  the  costs  that  may  be  awarded  to  the  de- 
fendant, and  all  damages  he  may  sustain  by  reason  of  the  issuing 
[1]  out  of  the  attachment  not  exceeding  the  sum  of  $10,000." 
The  case  was  dismissed,  and  the  attachment  dissolved.  Liability 
was  then  fixed  upon  the  surety,  and  the  defendant  here  became 
responsible  for  the  expenses  reasonably  and  necessarily  incurred 
in  obtaining  the  discharge  of  the  attachment  and  the  amount  paid 
the  attorneys  employed  for  that  purpose. 

The  trial  court  committed  no  error  in  directing  the  jury  to 
find  a  verdict  for  the  plaintiff,  but  was  wrong  in  fixing  the 
[2]  amount  of  the  award.  Under  the  issues,  the  amount  which 
the  plaintiff  had  a  right  to  recover  was  a  debatable  question  of 
fact  which  it  was  the  function  of  the  jury  to  determine.  True, 
the  witness  Campbell  fixed  the  amount  that,  in  his  opinion,  was 
reasonable  and  necessary.  But  the  jury  was  not  bound  to  give 
unqualified  credit  to  this  testimony,  given,  as  it  was,  in  his  own 
behalf,  even  though  not  contradicted  by  any  other  witness.  A 
jury  cannot   be   required   to   accept   as   matter   of   law    the 
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eonclusions  of  witnesses  in  questions  of  this  character.  {Bean  v. 
Missoula  Lumber  Co.,  40  Mont.  31, 104  Pac.  869 ;  Plymouth  Gold 
Min.  Co.  V.  United  States  F.  <&  O.  Co,,  35  Mont.  23, 10  Ann.  Cas. 
951,58  Pac.  565.)  Whether,  in  the  accomplishment  of  a  given 
purpose,  expenses  incurred  are  necessary  and  reasonable  rests 
upon  so  many  varying  circumstances  that  it  would  be  dangerous 
to  preclude  inquiry  concerning  them.  Jurors,  in  the  end,  must 
use  their  own  judgment  in  arriving  at  a  determination  of  the 
value  of  services  rendered  by  attorneys,  based  upon  the  opinions 
of  experts  and  evidence  as  to  the  character  and  itmount  of  the 
services.  (Baker  v.  Richmond  City  Mills  Works,  105  Ga.  225, 
31 S.  B.  426 ;  Moore  v.  EJUs,  89  Wis.  108,  61  N.  W.  291 ;  Chicago 
etc.  By.  Co.  v.  Whitney,  143  Iowa,  506,  121  N.  W.  1043 ;  Steel 
V.  Qotdon,  14  Wash.  521,  45  Pac.  151.)  And  so  of  the  other 
items  of  expense  incurred  in  securing  the  discharge  of  the  at- 
tachment. 

We  think,  too,  that  plaintiff  was  entitled'  to  recover  the  $50 
[8]  paid  by  him  for  the  procurement  of  the  bond  to  release  the 
attachment  upon  the  submission  of  sufficient  competent  proof  of 
the  payment  of  the  same,  especially  in  view  of  the  fact  that  such 
action  would  in  all  likelihood  tend  to  minimize  the  damage 
suffered  by  him  and  eventually  relieve  the  surety  company  to 
that  extent.  On  the  whole,  we  are  of  opinion  that  the  questions 
respecting  the  damages  suffered  by  the  plaintiff  by  reason  of  the 
attachment  should  have  been  submitted  to  the  jury  under  proper 
instructions.  The  order  of  the  trial  court,  therefone,  in  direct- 
ing  the  jury  as  matter  of  law  to  find  for  the  plaintiff  in  the  lump 
sum  of  $931.92,  was  error. 

The  judgment  appealed  from,  together  with  the  order  overrul- 
ing the  motion  for  a  new  trial,  are  reversed. 

Reversed  and  remanded. 

Mb.  Chief  Justigb  Brantly  concurs  in  the  result. 

Mb.  Justigb  Holloway  concurs. 
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ST.  JOHN,  REstoNDBNT,  v.  TAINTOB,  Appellant, 

(No.  4,(>1L) 
(eubmitted  May  3,  1019.    Decided  Jane  20,  1010.) 

[182  Pae.  129.] 

Malicious  Prosecution — Trial — Theory  of  Case — Erroneous  In- 
structions. 

1.  In  an  action  for  malicions  proseention  in  wrongfully  suing  out 
attachmentfl  and  procuring  a  receivership,  instructions  upon  the 
measure  Of  damages  for  a  wrongful  conyersion,  at  variance  with  the 
theory  upon  which  the  action  had  been  instituted  and  tried  and  an 
issue  not  presented  by  the  pleadings,  was  reversible  error. 

[As  to  right  of  action  for  malicious  attachment,  see  note  in  93 
Am.  St.  Bep.  463.] 

Appeal  from  District  Court,  Rosebud  County;  A.  C  Spencer, 
Judge. 

• 

Action  by  C.  C.  St.  Jolin  against  C.  M.  Taintor.  From  a 
judgment  for  plaintiff  and  denial  of  a  new  trial,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Mr.  Geo.  W.  Farr,  Mr.  0.  F.  Ooddard,  Mr.  D.  P.  B.  Marshall 
and  Messrs.  Ounn,  Bosch  &  Hall,  for  Appellant,  submitted  an 
original  brief  and  one  in  reply  to  that  of  Respondent ;  If r.  M.  8. 
Ounn  argued  the  cause  orally. 

The  purpose  of  this  action  is  to  recover  damages  for  the  al- 
leged wrongful  receivership.  While  the  complaint  alleges  that 
the  commencement  of  the  action  in  which  the  receiver  was  ap- 
pointed and  the  procurement  of  the  appointment  of  the  receiver 
were  malicious  and  without  probable  cause,  the  theory  of  a 
malicious  prosecution  was  abandoned  at  the  trial  and  the  case 
was  submitted  to  the  jury  upon  the  theory  that  the  receiver  was 
a  trespasser  ab  initio  and  that  the  only  issue  was  with  reference 
to  damages.  The  court,  assuming  to  follow  the  decisions  in  the 
case  of  TJiornton-Thomas  Co.  v.  Bretherton,  32  Mont.  80,  80 
Pae.  10,  and  in  Lyons  v.  United  States  Fidelity  d;  Guaranty  Co., 
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48  Mont.  591,  Ann.  Cas.  1915D,  1036,  140  Pac.  86,  held  the  ap- 
pellant liable  without  reference  to  his  motive  in  having  the 
receiver  appointed  and  without  reference  to  whether  there  was 
probable  cause  for  the  appointment.  Having  adopted  this 
theory,  the  court  treated  the  receiver  83  having  converted  the 
property  and  instructed  the  jury  accordingly. 

The  main  question  for  consideration  is  whether  the  theory 
upon  which  the  case  was  prosecuted  is  correct. 

The  receiver  was  not  a  trespasser.  As  the  case  presented  was 
one  in  which  the  appointment  of  a  receiver  was  authorized  by 
the  statute  and  the  proceedings,  resulting  in  the  appointment, 
were  regular,  the  subsequent  vacation  and  nullification  of  the 
order  did  not  make  the  receiveir  a  trespasser  db  initio,  or  render 
the  appellant  liable  for  procuring  the  appointment.  Where  the 
order  or  judgment  is  reversed  or  vacated  ^  for  error,  as  dis- 
tinguished from  a  want  of  jurisdiction,  the  party  who  procured 
the  order  or  judgment  is  not  liable  except  where  it  is  shown  that 
he  acted  maliciously  and  without  probable  cause.  In  other 
words,  judicial  action  cannot  be  made  the  basis  of  an  action  in 
tort.  {Stewart  v.  Sonneborn,  98  U.  S.  187,  25  L.  Ed.  116 ;  Marks 
V.  Townsend,  97  N.  Y.  590;  Bridges  v.  McAlister,  106  Ky.  791, 
90  Jim,  St.  Rep.  267,  45  L.  R.  A.  800,  51  S.  W.  603 ;  Mai-k  v. 
Hyait,  135  N.  Y.  306,  18  L.  R.  A.  275,  31  N.  E.  1099 ;  Asevado 
V.  Orr,  100  Cal.  293,  34  Pac.  777 ;  Hess  v.  German  Baking  Co., 
37  Or.  297,  60  Pac.  1011;  Doyle  v.  Sandpoint,  18  Idaho,  654, 
Ann.  Cas.  1912 A,  210,  32  L.  R.  A.  (n.  s.)  34,  112  Pac.  204;  2 
High  on  Injunctions,  4th  ed.,  1593 ;  Harvey  v.  Gartner,  136  La. 
411,  Ann.  Cas.  I9I6D,  900,  67  South.  197,  198;  Saunders  v. 
Kemper  (Tex.  Civ.),  32  S.  W.  585;  Sullivan  Timber  Co.  v.  Black, 
159  Ala.  570,  48  South.  870.) 

The  appointment  of  the  receiver,  although  the  order  making 
the  appointment  was  subsequently  vacated,  conclusively  estab- 
lishes that  there  was  probable  cause  for  the  appointment,  in  the 
absence  of  any  allegation  that  the  appointment  was  procured 
fraudulently  or  by  perjured  testimony.     {Short  v.  Spragins,  104 
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Ga.  628,  30  S.  E.  810;  Crescent  City  Livestock  Co.  v.  Butchers 
Union  etc.  Co.,  1?0  U.  S.  141,  30  L.  Ed.  614,  7  Sup.  Ct.  Rep.  472.) 
The  complaint  does  not  state  a  cause  of  action  for  conversion. 
{Harrington  v.  Stromberg-MulUns  Co.,  29  Mont.  157,  74  Pac. 
413 ;  Rochdeau  v.  BoyU,  12  Mont.  590,  31  Pac.  533 ;  Reynolds 
V.  Fitzpatrick,  28  Mont.  170,  72  Pac.  510;  Class  v.  Basvn  &  Bevy 
State  Min.  Co.,  31  Mont.  21,  77  Pac.  302.) 

Messrs.  Collins,  Campbell  &  Wood,  Mr.  T.  W.  La  Fleiche,  and 
Mr.  E.  E.  Enterline,  for  Respondent,  submitted  a  brief;  Mr. 
Donald  CampheU  argued  the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  respondent 
in  the  sum  of  $40,030.74,  and  an  order  denying  appellant  a  new 
trial.  The  record,  consisting  of  733  printed  pages  of  pleadings 
and  evidence,  essays,  with  labored  circumlocution,  to  portray  the 
fortunes  of  a  successful  stock-raising  enterprise,  and  the  pro- 
ceedings attending  its  delivery  into  the  hands  of  a  receiver. 

In  thirty  particulars,  appellant  insists  the  court  erred,  upon 
the  trial.  If  the  first — ^to  the  eflPect  that  the  case  was  submitted 
to  the  jury  upon  a  theory  diflPerent  from  the  one  upon  which  it 
was  founded — is  to  be  sustained,  the  result  must  be  a  new  trial, 
for  the  reason  that  the  issues  were  framed  upon  one  theory  and 
presented  to  the  jury  upon  another  so  different  that  the  end  ob- 
tained cannot  be  permitted  to  stand,  because  the  verdict  and 
judgment  do  not  respond  to  the  issues  made  by  the  pleadings. 

The  gravamen  of  the  complaint  is  malicious  prosecution.  Ita 
author — ^upon  the  theory  that  appellant  was  imbued  with  a  desire 
to  obtain  respondent's  interest  in  the  business  at  the  lowest  pos- 
sible figure — sets  forth  a  detailed  account  of  the  dealings  between 
the  parties  and  the  proceedings  antedating  the  starting  of  the 
present  action.  The  answer  contains  general  denials,  charges  a 
loss  of  heart  upon  the  part  of  respondent,  and  a  claim  that  the 
preservation  of  appellant's  interests  in  the  property  demanded 
the  employment  of  the  drastic  measures  to  which  he  resorted. 


56  Mont]  "^  St.  John  t;.  TxiNTOtt.  207 

That  words  may  not  be  spent  in  vain,  we  shall  content  our- 
selves with  a  narrative  of  only  the  material  issues  necessary  to  the 
disposition  of  this  appeal.  Inasmuch  as  the  sustaining  of  the 
first  assignment  will  sufiSce  to  send  the  case  back  for  another 
trial,  and  none  of  the  problems  we  are  asked  to  solve  will  likely 

c 

embarrass  the  trial  court,  counsel  or  the  parties  again,  we  shall 
waste  no  effort  in  the  consideration  of  the  remaining  questions. 
The  end  sought  by  the  parties  to  the  venture  is  evidenced  by 
written  agreements,  in  which  it  is  stipulated  that  the  business  be 
started  May  4,  1905,  and  terminated  upon  eight  months'  notice 
by  either  party  to  the  other;  but  in  no  case  to  end  prior  to 
January  1,  1910.  Appellant  by  their  provisions  obligated  him»» 
self  to  furnish  capital  and  funds  sufScient  and  necessary  for  the 
purchase  of  cattle  and  the  lands  necessary  for  the  successful  con- 
duct of  the  business.  Respondent  upon  his  part  agreed,  at  his 
own  **sole"  expense,  to  run,  care  for,  feed,  brand,  and  prepare 
for  market  the  cattle  and  livestock  so  to  be  purchased,  his  share 
in  the  proceeds  of  the  operation  to  be  **a  number  of  the  young 
of  said  cattle  and  livestock  equal  in  number  to  one-half  the  in- 
crease *'  thereof,  and  the  further  consideration  of  ''a  sum  equal 
to  one-half  of  the  net  profits  from  the  sale  of  said  steers,  cattle 
and  livestock."  Both  agreed  that  **all  receipts  from  the  sale 
of  ranches,  lands,  cattle,  horses  or  anything  appertaining  thereto, 
should  be  deposited  in  a  national  bank  in  Sheridan,  Wyoming," 
appellant  ''to  divide  the  profits  and  give  to"  respondent  such 
portion  as  might  be  due  him  under  their  original  agreement ;  re- 
spondent to  furnish  appellant  ''about  the  1st  of  January  of  each 
year  separate  statements  of  the  receipts  and  expenditures  of  the 
cattle  shipped  with  all  their  brands,  and  of  the  labor  done  on 
the  lands  arid  property"  of  appellant.  The  initial  agreement 
between  them  was  executed  May  4,  1905,  the  enterprise  launched 
and  as  operations  developed,  further  understandings  affecting 
the  conduct  of  the  business  had.  Upon  the  suggestion  of  re- 
spondent, more  land  and  more  cattle  were  purchased  by  appel- 
lant, and,  despite  hostile  machinations  of  other  occupants  of  the 
publio  range,  the  business  thrived,  its  scope  was  enlarged,  and 
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the  enterprise  qnickly  assumed  proportions  far  beyond  the  an- 
ticipations of  either  party.  Annual  shipments  of  cattle  to  market 
were  made,  normal  losses  suffered,  the  property  placed  in  the^ 
strange  hands  of  a  receiver,  and  still  their  herds  increased  from 
200  head  in  the  spring  of  1905  to  more  than  5,000  at  the  time 
of  the  commencement  of  this  action.  So  far  as  the  record  dis- 
s*loses,  up  to  October,  1911,  no  disquieting  incident  occurred  to 
mar  their  business  relations,  the  correspondence  passing  between 
them  seeming  rather  to  reflect  mutual  feelings  of  the  most  kindly 
nature,  if  the  felicitations  expressed  therein  are  to  be  taken  for 
what  they  seem.  Soon  thereafter,  negotiations  for  settlement 
and  the  purchase  of  respondent's  share  in  the  undertaking  by  ap- 
pellant failing,  at  the  instigation  of  appellant  all  of  the  prop- 
erty  involved  in  the  controversy  was  sequestered  by  attachment 
and  receivership  proceedings,  and  the  business  brought  to  a  stop. 
For  this  taking  of  the  property  from  the  care,  use  and  profit  of 
plaintiff,  this  action  was  brought,  and  the  verdict  and  judgment 
appealed  from  obtained. 

After  the  case  of  the  plaintiff  tending  to  support  the  charge 
of  malicious  prosecution  had  closed,  the  trial  court  announced 
that  "irrespective  of  what  counsel  for  the  plaintiff  may  call  this 
lawsuit,  the  fact  remains  that  the  lawsuit  itself  must  be  deter- 
mined from  the  pleadings  themselves.    I  have  in  mind — ^recall 
very  distinctly — ^at  least  two  different  occasions  when. counsel 
for  the  plaintiff  referred  to  this  as  an  action  for  malicious  prose- 
cution.   Notwithstanding  the  statements  of  counsel,  I  cannot 
view  it  in  any  other  light  than  that  the  pleadings  themselves  and 
the  record  must  determine  what  the  nature  of  the  action  is."    Re- 
plying thereto,  Mr.  Collins,  of  counsel  for  plaintiff,  said:  '*That 
was  stated  in  the  record,  and  it  is  our  position  absolutely.    "We; 
are  seeking  only  the  actual  damages  accruing  to  plaintiff  by  rea- 
son of  the  appointment  of  a  receiver."    Upon  the  close  of  all  the 
testimony,  the   court,   at  the  instance   of  plaintiff,   and   over 
[1]     the  objection  of  defendant,   advised  the  jury  upon   the 
measure  of  damages,  as  follows:  "Instruction  No.  5.    You  are 
instructed  that  the  detriment  caused  by  the  wrongful  conversion 
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of  personal  property  is  presumed  to  be:  (1)  Where  the  action 
has  been  prosecuted  with  reasonable  diligence,  the  highest  market 
value  of  the  property  at  any  time  between  the  conversion  and  the 
verdict,  without  interest;  and  (2)  a  fair  compensation  for  ttie 
time  and  money  properly  expended  in  pursuit  of  the  property.  * ' 

The  court  also  confined  to  their  consideration  and  determina- 
tion th^  question  of  conversion,  in  these  words:  ** Instruction 
No.  4.  You  are  instructed  that  the  receivership  procured  by  the 
defendant,  Taintor,  having  previously  been  declared  to  have  been 
wrongful  and  unlawful,  the  taking  by  the  receiver  of  any  per- 
sonal property  belonging  to  St.  Johif,  or  in  which  he  had  any 
interest,  and  thereby  was  entitled  to  hold  in  his  possession,  con- 
stituted what  the  law  terms  'a  Wrongful  conversion,'  and  in  this 
case  the  defendant,  Taintor,  must  be  held  liable  for  such  conver- 
sion, inasmuch  as  the  institution  of  such  receivership  proceedings 
and  the  appointment  of  such  receiver  was  procured  by  him." 

The  instructions  thus  given  by  the  court  were  peremptory  in 
their  nature,  and  set  prominently  before  the  jury  an  element  not 
justified  by  the  pleadings,  and  wholly  at  war  with  the  hypothesis 
upon  which  the  action  wcus  instituted  and  the  trial  all  but  com- 
pleted. This  was  fundamental  error,  unaffected  by  statute. 
{Schneider  v.  Pattan,  175  Mo.  684,  75  S.  W.  155.)  ''Pleadings 
and  a  distinct  issue  are  essential  in  every  system  of  jurispru- 
dence, and  there  can  be  no  orderly  administration  of  justice  with- 
out them.  If  a  party  can  allege  one  cause  of  action  and  then 
recover  upon  another,  his  complaint  will  serve  no  useful  purpose, 
but  rather  to  ensnare  and  mislead  his  adversary."  {Southtvick 
V.  First  Nat  Bmk,  84  N.  Y.  420 ;  Bomeyn  v.  Sickles,  108  N.  Y. 
650,  15  N.  B.  698;  2  Thompson  on  Trials,  sees.  2251,  2252.)  To 
uphold  a  judgment  under  such  conditions  would  be  to  assume 
that  the  jury  took  a  clearer  view  of  the  issues  than  did  the  court 
whose  duty  it  was  to  aid  and  guide  them  in  their  deliberations. 

It  is  of  the  very  essence  of  the  due  administration  of  justice 
that  judicial  proceedings  be  free  from  confusion  and  consistent 
within  themselves,  in  order  that  the  jury  may,  under  proper  ad- 
vice upon  the  law,  intelligently  and  fairly  consider  the  evidence, 
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uninfluenced  by  the  changing  attitude  of  the  court,  or  shifting 
tactics  on  the  part  of  counsel.  This  they  were  unable  to  do  in 
tjie  circumstances.  The  uncertainty  of  the  position  of  the  court 
and  the  turning  policy  of  counsel,  in  our  opinion  were  fatal  to  a 
correct  determination  of  the  issues  involved.  {Cohban  Realty 
Co.  V.  Chicago  etc.  By.  Co.,  52  Mont.  256,  157  Pac.  173.)  In- 
deed, in  view  of  the  serious  consequences  attending  the  recovery 
of  a  judgment  so  large,  it  would  be  unsafe  for  us  to  assuine  that 
the  jury  disregarded  the  mistakes  of  the  court  and  counsel,  and 
rendered  exact  justice  upon  a  trial  trammeled  so  with  inconsist- 
encies. 

The  complaint  abounds,  with  almost  reproachful  prodigality, 
in  iteration  and  reiteration  of  charges  of  malice,  fraud  and  op- 
pression in  the  levy  of  attachments  and  the  placing  of  the  prop- 
erty in  the  hands  of  a  receiver;  and  that  issue  was  fully  developed 
under  the  observation  of  the  jury.  The  complaint  is  utterly 
wanting,  however,  in  words  equivalent  to  a  charge  of  conversion, 
the  theory  to  which  the  court  turned  from  the  main  averments 
charging  malice.  That  it  is  lacking  in  the  essentials  necessary  to 
state  a  cause  of  action  in  conversion  is  immutably  established  in 
this  jurisdiction  by  the  decisions  of  this  court  in  Harrington  v. 
Stromberg-Mullins  Co.,  29  Mont.  157,  74  Pac.  413 ;  Olass  v.  Basin 
&  Bay  State  Min.  Co.,  31  Mont.  21^  77  Pac.  302,  and  other  cases. 

Coming  to  the  argument  before  us,  counsel  leaves  us  still  upon 
a  sea  of  surmises  by  this  statement  in  their  brief:  '*The  action 
was  not  instituted,  nor  was  it  prosecuted  in  the  court  below,  upon 
the  theory  of  conversion ;  nor  was  any  recovery  had  by  the  re- 
spondent in  any  element  of  damages  awarded  upon  this  theory. 
The  allegations  of  malice  were  abandoned  at  the  trial  for  the 
reason  that  the  respondent  did  not  seek  the  recovery  of  punitive 
damages."  They  undertake,  nevertheless,  to  justify  the  action 
of  the  court  below,  and  their  own  change  of  front  in  seeking  to 
recover  damages  as  for  a  conversion  rather  than  for  malice  in 
the  institution  of  attachment  and  receivership  proceedings,  upon 
the  authority  of  ThorntoiuTJiomas  Co.  v.  Brefherton,  32  Mont. 
80,  80  Pac.  10,  and  Lyon  v.  United  States  Fidelity  &  Guaranty 
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Co.,  48  Mont.  591,  Ann.  Cas.  1915D,  1036,  140  Pac.  86.'  It  is 
enough  td  say  in  this  respect  that  the  matters  we  deem  fatal  to 
the  integrity  of  the  judgment  before  us  did  not  arise  in  either  of 
those  two  cases. 

If  the  last  position  assumed  by  counsel  for  respondent  is  the  one 
they  would  have  us  accept,  it  is  as  much  in  conflict  with  the  law 
announced  by  the  court  to  the  jury  as  is  the  one  taken  in  the 
complaint,  and  leaves  us  quite  as  far  afield  in  the  realms  of  specu- 
lation as  it  must  have  done  the  jury  in  their  efforts  to  reach  a 
conclusion  upon  the  evidence  in  the  case.  For  the  reasons  given, 
the  judgment  is  reversed  and  a  new  trial  ordered* 

Mb.  Chief  Justice  Bbantly  concurs  in  the  result. 

Mb^  Justice  Holloway  concurs. 


STATE  EX  BEU  LOUNDAGIN,  Relatbix,  v.  TATTAN,  Distbict 

Judge,  Respondent. 

(No.  4,359.) 
(enbmitted  May  17,  1919.    Decided  Jane  24,  1919.) 

[181  P&e.  984.] 

Disirici   Cowri — Judges — Costs — Original  Proceedings  in  8u^ 
preme  Court — Personal  Liability. 

Judges — ^Personal  Liability — Damages — Erroneous  Judicial  Act. 

1.  A  judicial  officer  cannot  be  held  liable  for  damages  in  a  civil 
suit  for  any  act  of  his  in  that  capacity  though  grossly  erroneous  (or 
prompted  by  corrupt  or  malicious  motives),  if  he  had  jurisdiction 
of  t)ie  subject  matter  and  of  the  person  whose  rights  were  affected 
by  the  particular  proceeding. 

Saiae — When  Civilly  Liable. 

2.  A  judicial  officer  who  acts  in  a  matter  not  eolorably  within  his 
jurisdiction  is  civilly  liable  for  the  consequences  of  his  acts. 

[As  to  personal  liability  of  judge  for  acts  of  his  done  outside  of 
or  in  excess  of  jurisdiction,  see  note  in  137  Am.  St.  Bep.  53.] 

— ITrroneous  Decision — Costs — ^Personal  Liability. 

3.  Held,  that  refusal  of  a  change  of  venue  asked  for  because  of  the 
xt^tionship  of  the  presiding  judge  to  defendant  in  the  action,  though 
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clearly  erroneous  (Bey.  Codes,  sec.  6315,  snbd.  2.),  was  not  so  far  with- 
out jurisdiction'  as  to  render  him  personally  liable  for  costs  incurred  bj 
plaintiff  in  his  proceeding  by  writ  of  supervisory  control  to  compel 
transfer  of  the  action. 

Same — Costs — Original  Proceedings. 

4.  Relator  in  an  application  to  the  supreme  court  for  writ  of  super- 
visory control  running  to  the  district  court  is  entitled  to  his  costs,  upon 
a  judgment  in  his  favor. 

Same — Original-  Proceedings  Against  IMstrict  Court — Costs — ^Liability. 

5.  Semble:  In  view  of  section  7177,  Revised  Codes,  which  contem- 
plates that,  whenever  a  public  officer  sues  or  is  being  sued  in  his  offi- 
cial capacity,  he  cannot  be  held  personally  responsible  for  the  costs, 
but  that  the  state  or  subdivision  thereof  represented  by  him  shall  bear 
the  burden,  it  would  seem  that  the  county  represented  by  respondent 
judge  in  a  special  proceeding  before  the  supreme  court  (writ  of  super- 
visory control),  is  properly  chargeable  with  the  costs  upon  judgment 
in  favor  of  relator. 

PROCEEDING  on  the  relation  of  Hazel  Loundagin,  against 
John  W.  Tattan,  as  judge  of  the  District  Court  of  the  Twelfth 
Judicial  District  in  and  for  the  County  of  Chouteau,  to  have  costs 
awarded  her,  in  proceedings  for  supervisory  control  (55  Mont. 
618),  incorporated  in  the  judgment,  and  for  execution  or  other 
appropriate  writ  to  enforce  payment* 

Messrs,  McOiriley  dt  McConnell,  for  Relatrix,  submitted  a 
brief ;  Mr,  H,  F.  McConnell  argued  the  cause  orally. 

Messrs,  Odlen,  Mettler  dk  Toomey  and  Mr.  W.  8.  Towner,  for 
Respondent,  submitted  a  brief;  Mr.  F.  W:  Mettler  argued  the 
cause  orally, 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  an  action  pending  in  the  district  court  of  Chouteau  county, 
wherein  Hazel  Loundagin  was  plaintiff  and  C.  M.  Morrison  et  al, 
were  defendants,  an  affidavit  was  filed  on  behalf  of  plaintiff, 
seeking  to  disqualify  the  presiding  judge,  Honorable  John  W. 
Tattan,  because  of  his  relationship  to  defendant  Morrison.  On 
January  8,  1919,  upon  motion  of  plaintiff,  the  court  made  an 
order  transferring  the  cause  to  Cascade  county,  but  two  days 
later  revoked  the  order.  An  application  was  thereupon  made 
to  this  court  for  a  writ  of  supervisory  control,  and  such  proceed- 


56  Mont.]     State  ex  bel.  Loundaoin  v.  Tattan.  213 

ings  were  had  that  on  February  13  a  judgment  was  duly  given 
and  made  awarding  the  writ  and  directing  the  transfer  of  the 
cause  to  Cascade  county.  (55  Mopt.  618.)  Thereafter  the  re- 
latrix  served  and  filed  her  cost  bill,  and  the  same  was  approved 
by  this  court.  The  present  controversy  arises  upon  the  applica- 
tion of  relatrix  to  have  the  costs  incorporated  in  the  judgment, 
and  for  execution  or  other  appropriate  writ  to  enforce  payment. 

Tl^e  judgment  runs  against  John  W.  Tattan,  as  judge  of  the 
[1]  district  court,  and  if  the  costs  be  made  a  part  of  the  judg- 
ment, a  civil  liability  will  be  imposed  upon  Judge  Tattan  because 
of  the  order,  made  on  January  10,  revoking  the  order  of  the  8th. 

It  is  unnecessary  to  enter  upon  a  discussion  of  the  rule  of  civil 
Kability  applicable,  to  judicial  oflScers,  or  the  reason  for  it.  In 
Orant  v.  Williams,  54  Mont.  246,  169  Pac.  286,  we  considered 
the  subject  and  expi^essed  our  conclusion  as  follows:  **The  rule 
is  well  established  by  the  current  of  authority  that  a  judicial 
oflScer  cannot  be  held  liable  for  damages  in  a  civil  suit  for  any 
act  of  his  in  that  capacity,  if  he  had  jurisdiction  of  the  subject 
matter  and  of  the  person  whose  Hghts  were  affected  by  the  par- 
ticular proceeding.  In  this  respect  no  distinction  is  made  be- 
tween judges  of  courts  of  general  and  those  of  inferior  and 
limited  jurisdiction.  The  immunity  is  not  extended  to  these 
ofScers  to  protect  them  as  individ^^als,  but  for  the  protection  of 
society,  upon  the  theory  that  the  interests  of  society  are  best 
served  if  the  judicial  oflScer  is  left  entirely  free  to  act  upon  his 
independent  convictions,  uninfluenced  by  fear  or  apprehension 
of  consequences  personal  to  himself.  The  rule  extends  even  to 
acts  grossly  erroneous  or  prompted  by  corrupt  or  malicious 
motives,  provided  only  they  are  done  within  jurisdiction  clearly 
conferred.''  Many  authorities  are  cited  in  the  opinion,  to  which 
may  be  added  23  Cyc.  567,  15  R.  C.  L.  543,  and  the  numerous 
cases  referred  to  in  29  Century  Digest,  1745. 

Conversely,  a  judicial  officer,  who  acts  in  a  matter  not  colorably 
[2]  within  his  jurisdiction,  is  civilly  liable  for  the  consequences 
of  his  acts.  (State  ex  rel,  Streit  v.  Justice  Court,  45  Mpnt.  375, 
48  L.  R.  A.    (n.  s.)   156,  123  Pac.  405 ;  Qrove  v.  Duyn,  44 
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N.  J.  L.  654,  43  Am.  Rep.  412 ;  Bradley  v.  Fisher,  13  Wall.  335, 
352,  20  L.  Ed.  646;  23  Cyc.  570;  15  R.  C.  L.  544.) 

The  distinction  between  acts  done  entirely  without  jurisdic- 
tion and  acts  done  in  excess  of  jurisdiction  is  indicated  clearly  in 
Bradley  v.  Fisher ,  above. 

The  affidavit  seeking^  to.  disqualify  Judge  Tattan  was  made 
pursuant  to  the  provisions  of  subdivision  2  of  section  6315,  Re- 
vised Codes,  and  was  not  affected  by  the  provisions  of  subdivision 
4,  which  have  to  do  with  an  affidavit  of  disqualification  for 
[3]  imputed  bias.  The  effect  of  the  order  of  January  10  was  to 
refuse  a  change  of  venue  upon  the  showing  made,  and,  while  it 
was  clearly  erroneous,  it  cannot  be  said  that  Judge  Tattan  was 
so  far  acting  without  jurisdiction  as  to  render. him  personally 
liable.  Indeed,  we  have  proceeded  in  this  matter  altogether 
upon  the  assumption  that  he  was  acting  within  jurisdiction; 
otherwise,  the  application  of  relatrix  would  not  have  been  enter- 
tained, or  the  writ  of  supervisory  control  granted,  for  that  writ 
issues  only  **to  correct  rulings  made  by  the  lower  court  acting 
within  jurisdiction,  but  erroneously,  where  there  is  not  an  ap- 
peal, or  the  remedy  by  appeal  cannot  afford  adequate  relief,  and 
gross  injustice  is  threa^tened  as  the  result  of  such-  rulings." 
(State  ex  rel.  CaaroU  v.  District  Covrt,  50  Mont.  428,  147  Pac. 
612.) 

There  cannot  be  a  doubt  that  relatrix  is  entitled  to  recover  her 
[4]  costs  incurred  in  this  proceeding.  (Sec.  7154,  Rev.  Codes, 
subd.  4 ;  State  ex  rel.  Baker  v.  District  Court,  24  Mont.  425,  62 
Pac.  688.)  It  is  necessary  that  the  judge  of  the  court  whose 
order  is  under  review  be  made  a  party,  to  the  end  that  there  may 
be  someone  against  whom  the  process  of  this  court  may  be  en- 
forced, and  in  the  strictest  sei;ise  of  the  term  the  proceeding  is 
against  a  judge  in  his  official  capacity.  The  proceeding  is  one 
authorized  by  the  Constitution  of  this  state,,  and,  in  prosecuting 
[5]  it,  costs  are  necessarily  incurred.  We  think  it  is  reasonably 
clear  that  our  Code  contemplates  that,  whenever  a  publie  officer 
sues  or  is  being  sued  in  his  official  capacity,  he  shall  not  be  held 
personally  responsible  for  the  costs,  but  that  the  state  or  sabdivi- 
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sion  thereof  represented  by  such  official  shall  bear  the  burden. 
(Rev.  Codes,  sec.  7177.)  It  would  appear  that  in  this  instance 
Judge  Tattan  represented  Chouteau  county — ^the  county  in 
which  the  proceeding  arose — ^in  the  same  sense  that  a  state'  or 
county  officer,  when  suing  or  being  sued  in  his  official  capacity, 
represents  the  state  or  county,  as  the  case  may  be,  and  that  the 
costs  of  this  proceeding  constitute  a  proper  charge  against 
Chouteau  county;  bujt  upon  this  we  express  no  opinion.  The 
only  inquiry  now  before  us  is,  Shall  Judge  Tattan  be  held  per- 
sonally liable  t    and  this  inquiry  we  answer  in  the  negative. 

The  order  nisi  heretofore  issued  is  quashed,  and  the  judgment 
of  this  court,  rendered  on  February  13,  is  modified,  by  striking 
therefrom  the  concluding  words:  ** Costs  herein  to  be  taxed 
against  respondent.''    It  is  so  ordered. 

Mb.  Chief  Justice  Bbai^tly  and  Mb.  Justice  Coopeb  concur. 


MONTANA  AMUSEMENT  SECURITIES  CO.,  Appellant,  v. 
GOLDWYN  DISTRIBUTING  CORPORATION  bt  al..  Re- 

SPONDENTS. 

(No.  4,S5ff.) 

(Submitted  June  16,  1919.    Decided  June  24,  1919.) 

[182  Pac.  119.] 

Injunction  —  Pleading  and  Practice — Complaint — Inferences^' 
Conclusions — Demurrer. 

Pleading — Meaning  of  Written   Instruments — ^Inferences — ^Demurrer. 

1.  A  meaning  not  fairly  deducible  from  the  terms  of  an  instrument 
set  up  in  a  complaint  cannot  be  inferred;  and  averments  that  the 
writing  has  a  different  meaning  from  what  its  plain  terms  import  are 
vnlnerable  to  attack  bj  demurrer. 

Same— In junctiopr— Violation    of    Contract— Complaint — Insufficiency. 

2.  In  a  snit  for 'an  injunction  to  restrain  the  violation  of  a  contract 
for  the  exclusive  right  to  exhibit  motion-picture  films,  the  complaint 
held  subject  to  attack  by  general  demurrer  in  not  disclosing  that  plain- 
tiff was  a  party  to  -the  instrument  or  entitled  to  sue  as  an  undisclosed 
principal. 
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€ame— Conclusions — ^Demurrer. 

3.  An  allegation  in  the  complaint  for  an  injunction  that  the  contract, 
a  violation  of  which  was  sought  to  be  restrained,  was  made  with  A« 
for  the  express  use  and  benefit  of  plaintiff  corporation  whos^^name  did 
not  appear  in  the  contract^  was  a  conclusion  which  raised  no  issue  of 
fact. 

Same — Complaint — Insufficiency — Demurrer — ^Presumptions. 

4.  Where  attack  is  made  upon  the  complaint  for  want. of  substantial 
alfegationsy  courts  should  indulge  the  presumption,  as  against  the 
pleader,  that  he  has  stated  his  cause  of  action  as  strongly  as  he  can, 
and  eonstrue  it  accordingly. 

Same — Complaint — ^When  Defective. 

5.  Under  Revised  Codes,  section  6532,  requiring  a  complaint  to  con- 
tain a  statement  of  the  facts  constituting  the  cause  of  action  in  ordi- 
nary and  concise  language,  a  complaint  which  leaves  to  surmise  and 
conjecture  the  course  of  proof  that  will  be  offered  in  support  of  it,  and 
obliges  the  court,  as  well  as  the  opposing  party,  to  accept  the  pleader's 
bare  statement,  is  defective. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge, 

Action  by  the  Montana  Amusement  Securities  Company,  a  cor- 
poration, and  American  Theater,  against  the  0oldwyn  Distribut- 
ing Corporation  and  others.  From  a  judgment  and  order  vacat- 
ing a  temporary  injunction,  sustaining  a  demurrer  to  the 
complaint,  and  dismissing  the  action,  the  first-named  plaintiff 
appeals.    AfiSrmed. 

Messrs,  Frank  &  Oaines,  for  Appellant,  submitted  a  brief;  Mr, 
E.  A.  Frank  argued  the  cause  orally. 

Exhibit  "A"  to  the  complaint  discloses  that  the  paper  was 
signed  ** American  Theater,  by  P.  T.  Bailey,"  and  was  also  exe- 
cuted on  behalf  of  respondent,  Goldwyn  Distributing  Corpora- 
tion. The  first  matter  to  be  determined  is  whether  the  writing 
thus  signed  became  a  contract  capable  of  enforcement.  If  it 
did,  the  next  question  for  determination  is  whether  appellant, 
by  its  complaint,  exhibited  a  right  in  itself  to  enforce  the  con- 
tract. Does  the  fact  that  American  Theater  itself  cannot  con- 
tract make  Exhibit  '*A"  an  abortive  effort!  We  answer.  No! 
There  is  no  suggestion  that  F.  T.  Bailey  has  not  legal  capacity 
to  contract  and  to  sue  and  to  be  sued.  **One  who  purports  to 
contract  as  agent  for  a  principal  who  has  no  legal  existence  or 
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status,  is  personally  liable  thereon."    (2  Page  on  Contracts, 
p.  1521;  Blakely  v.  Bennecke,  59  Mo.  193;  Lewis  v.  Tilton,  64 
Iowa,  220,  52  Am.  Rep.  436,  19  N.  W.  911 ;  Winona  Lbr.  Co,  v. 
Church,  6  S.  D.  49»,  62  N.  W.  107 ;  Codding  v.  Munson,  52  Neb. 
580,  66  Am.  St.  Rep.  524,  72  N.  W.  846.) 

That  the  Montana  Amusement  Securities  Company  is  not 
named  as  a  party  to  the  instrument,  or  as  the  principal  for  whom 
Bailey  acted,  is  not  fatal,  for  our  statutes  clearly  recognize  that 
a  principal  may  be  bound  though  not  named  a^id  may  equally 
enforce  rights  under  a  contract,  though  not  named  (sec.  5448, 
Revised  Codes.)  And  such  is  the  general  rule.  {Choate  v. 
Slander  (Okl.),  160  Pac.  737-739;  Mercer  v.  Oermama  Fire  Ins. 
Co.,  88  Or.  410,  171  Pac.  412 ;  Levy  v.  NevadorCalifomicir-Oregon 
Ry.  Co.,  81  Or.  673,  160  Pac.  808 ;  Pacific  etc.  Co.  v.  White,  96 
Wash.  18,  Ann.  Cas.  1918B,  125,  164  Pac.  602-605.) 

There  qeems  to  be  little,  if  any,  dispute  of  the  proposition  that 
an  undisclosed  principal  may  maintain  an  action  upon  a  contract 
made  by  his  agent.  There  are,  of  course,  exceptions  to  this 
rule.  The  chief  of  these  exceptions  relate  to  contracts  calling 
for  the  rendering  of  personal  services,  contracts  of  indemnity 
and  guaranty  and  contracts  made  by  a  person  in  the  belief  that 
the  other  party  with  whom  he  negotiated  was  the  real  principal 
and  where  he  extended  credit  to  such  person.  Both  the  rule  and 
the  exceptions  are  established  by  the  following  cases  and  the 
authorities  referred  to  therein :  Hawkins  v.  Windhorst,  87  Kan. 
176, 123  Pac.  761 ;  Davidson  v.  Hurty,  116  Minn.  280,  39  L.  R.  A. 
(n.  8.)  324,  133  N.  W.  862.  Also  cases  in  note  to  Shields  v. 
Coyne,  29  L.  R.  A.  (n.  s.)  472. 

California  has  recognized  from  an  early  date  that  ''it  is  not 
indispensable  in  order  to  bind  a  principal,  at  law  even,  that  such 
contract  should  be  executed  in  the  name  and  as  the  act  of  the 
principal.  On  the  contrary,  it  would  be  sufficient  if  from  the 
whole  instrument  it  can  be  gathered  from  the  terms  thereof  that 
the  party  described  himself  and  acts  as  agent  and  intends  thereby 
to  bind  his  principal  and  not  to  bind  himself."  {Love  v.  Sierra 
Nevada  etcy^  Mining    Co.,  32  Cal.  639,  654,  91  Am.  Dec.  601; 
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Colquhoun  v.  Pack,  32  Cal.  App.  97,  161  Pac.  1168 ;  Oerber  v. 
Stewart,  1  Mont.  172-177,  2  Morr.  Min.  Rep.  152.)  If  the  prin- 
cipal  can  in  such  instances  be  bound,  he  may,  as  a  necessary 
corollary,  enforce  the  contract. 

Mistakes  in  signing  are  not  ij^so  facto  fatal,  but  are  subject 
to  explanation,  and  if  rhe  instrument  shows  that  some  particular 
parties  were  intended,  but  is  uncertain  in^  its  designation  of 
them,  extrinsic  evidence  is  admissible  to  identify  the  parties 
(1  Page  on  Contracts,  sec.  73;  2  Page  on  Contracts,  sees.  1216, 
1217;  13  Corpus  Juris,  572;  Jones  v.  Buck,  4  Boyce  (Del.),  546, 
90  Atl.  86;  Cedar  Rapids  etc.  Co.  v.  Chicago  etc.  By.  Co.,  145 
Iowa,  528, 124  N.  W.  323 ;  Blakely  v.  Bennecke,  supra;  6  R.  C.  L., 
Contracts,"  sec.  264.)  If  it  be  conceded  that  the  signature 
American  Theater"  to  the  contract  amounted  to  nothing,  yet 
it  appears  that  the  contract  was  accepted  and  acted  upon  by 
appellant,  and  this  is  just  as  effective  to  make  the  contract  bind* 
ing  as  would  be  its  signature.  (9  Cyo.  300;  Cedar  Rapids  etc. 
Co.  V.  Chicago  etc.  Ry.  Co,,  supra.) 

Mr.  William  Meyer,  Mr.  Chas.  R.  Leonard,  and  Mr.  F.  C. 
Fluent,  for  Respondents,  submitted  a  brief;  Mr.  Meyer  and  Mr. 
Leonard  argued  the  cause  orally. 

The  complaint  alleges  the  contract  to  have  been  entered  into 
with  the  *' American  Theater"  and  for  the  express  use  and  bene- 
fit of  plaintiffs — ^meaning  the  American  Theater,  and  the  appel- 
lant— and  while  appellant  does  not  refer  in  its  brief  to  section 
4970,  it  would  have  to  come  within  its  provisions  to  recover. 
The  statement  in  the  complaint  that  the  contract  was  onade  for 
the  express  use  and  benefit  of  the  plaintiffs  is  but  a  legal  conclu- 
sion of  the  pleader.  {Lawson  v.  Sprague,  51  Wash.  286,  98 
Pac.  737.)  When  we  examine  this  contract  we  find  it  is  made 
with  the  * '  American  Theater. "  It  is  signed  * '  American  Theater, 
Exhibitor,  by  F.  T.  Bailey."  Nowhere  in  said  contract  is  it 
stated,  or  even  implied,  that  anyone  else  is  interested  in  the 
contract,  much  less  does  it  imply  thjsit  the  Montana  Amusement 
Securities  Company  is  a  party  to  it.    That  company  is  an  abso- 
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lute  stranger  to  the  contract.  The  contract  being  in  .writing 
and  definitely  specifying  the  parties  to  it  cannot  be  varied  by 
parol.  (Rev.  Codes,  sees.  5018,  7873;  1  Corpus  Juris,  982  (85). 
It  would  be  necessary  to  allege  and  prove  that  some  considera- 
tion had  passed  from  the  Montana  Amusement  Securities  Com- 
pany to  the  American  Theater  before  it  could  be  held  that  the 
defendant,  the  Goldwyn  Distributing  Corporation,  had  made 
any  promise  or  agreement  for  the  benefit  of  that  concern.  No 
such  allegation  is  contained  in  the  complaint. 

But  if,  for  the  sake  of  argument,  we  suppose  that  a  legal  con- 
tract had  been  executed  in  the  first  instance,  can  appellant  claim 
that  it  was  made  expressly  for  its  benefit!  We  think  not.  This 
court  in  the  case  of  Tatem  v.  Eglanol  Min.  Co.,  45  Mont-  367, 
373,  123  Pac.  28,  has  construed  section  4970  of  our  Codes  and 
dearly  defined  the  persons  who  can  claim  the  benefit  of  said 
section,  and  appellant  is  not  one  of  them.  {McDonald  v.  Amer- 
icon  Nat  Bank,  25  Mont.  456,  68  Pac.  896.) 

The  only  question  in  this  case  is  whether  a  cause  of  action  in 
favor  of  the  Montana  Amusement  Securities  Company  is  set 
forth  in  the  complaint.  (30  Cyc.  31;  Lyile  v.  Lytle,  2  Met. 
(Ky.)  127,  129;  Weidner  v.  Rankin,  26  Ohio  St.  522.)  Any 
discussion  as  to  the  rights  of  any  other  person  to  maintain  an 
action  or  be  sued  on  said  contract  is  academic  and  immaterial. 

Giving  appellant  the  benefit  of  every  doubt,  we  say  it  has 
shown  no  interest  whatever  in  the  contract  and  no  right  to 
enforce  it. 

MB.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

Appeals  from  a  judgment  dismissing  plaintiffs'  suit  instituted 
for  the  purpose  of  securing  an  injunction,  and  from  an  order 
dissolving  a  temporary  restraining  order  issued  upon  the  filing 

> 

of  the  complaint. 

In  brief,  the  complaint  alleges:  That  the  plaintiff  Montana 
Amusement  Securities  Company,  a  Montana  corporation,  ''is  en- 
gaged in  operating  motion  picture  theaters  in  the  city  of  Butte, 
county  of  Silver  Bow,  State  of  Montana;  that  the  plaintiff  Amer- 
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ican  Theater  is  a  theater  doing  business  as  a  motion  picture 
theater  in  said  city  and  is  ©ne  of  the  theaters  owned,  controlled 
and  operated  by  the  plaintiff  company";  that  the  defendant 
Goldwyn  Distributing  Corporation,  of  New  York,  is  engaged  in 
the  business  of  furnishing  and  distributing  to  motion  picture 
theaters  throughout  the  country  photographic  films  **  whereby 
are  displayed  the  representations  by  famous  actors  of  their 
powers,  abilities,  and  accomplishments'*  for  the  purpose  of  being 
reproduced  by  such  theaters ;  that  the  defendant  Ansonia  Amuse- 
ment Company,  a  Montana  corporation,  is  engaged  in  operating 
motion  picture  theaters  in  the  city  of  Butte,  and  that  the  defend- 
ant Ansonia  Theater  is  one  of  the  houses  owned  and  operated  by 
it  J  that  on  August  24,  pL918,  the  Goldwyn  Company  entered  into 
a  written  contract  with  the  plaintiff  American  Theater  by  the 
terms  of  which  such  theater  was  given  the  right  to  first  display  in 
said  city  certain  films  depicting  the  acting  of  a  certain  actress, 
including  one  entitled  **Hell  Cat";  that  the  films  thus  contracted 
for  are  of  special  worth,  value  and  desirability  because  they  are 
''reproductions  of  the  acting  ability  and  accomplishments  of  the 
actress  photographed  thereon  and  therein  and  of  their  charm  and 
personality,  which  ability,  charm  and  personality  render  said 
films  of  especial  value,  and  worth,"  and  **that  by  reason  of  the 
making  and  execution  of  the  contract  plaintiff  acquired  a 
valuable  and  especial  property  right  incapable  of  duplication"; 
that  on  September  2,  1918,  the  defendants  entered  into  some 
agreement,  **the  precise  terms  whereof  are  to  plaintiffs  un- 
known," but  the  effect  of  which  was  that  the  Goldwyn  Company 
should  refuse  to  carry  out  its  obligations  under  the  contract  with 
plaintiffs  and  furnish  its  codefendants  the  film  reproductions  of 
the  acting  of  the  actress  mentioned,  for  exhibition  in  the  city  of 
Butte ;  that,  though  advised  of  the  existing  contract  and  warned 
not  to  attempt  to  exhibit  said  films,  the  Ansonia  Company  and 
Theater  have  advertised,  are  exhibiting,  and  will  continue  to  ex- 
hibit the  said  moving  picture  known  as  "Hell  Cat"  unless  re- 
strained; that  the  acts  of  defendants  are  resulting  in  great  and 
irreparable  injury  and  damage  to  plaintiffs,  etc.    The  prayer 
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was  for  a  temporary  restraining  order  pending  the  hearing  of 
an  order  to  show  cause  why  a  permanent  injunction  should  not 
issue  and  permanent  relief  after  said  hearing. 

The  contract,  made  a  part  of  the  complaint  as  Exhibit  *'A,'* 
shows  the  parties  to  it  to  be  the  ''Goldwyn  Distributing  Corpora- 
tion, hereinafter  referred  to  as  the  'Exchange,'  and  American 
Theater  owner,  lessee  of  and  operating  the  American  Theater,  at 
No. street,  in  the  city  of  Butte  •  •  •  hereinafter  re- 
ferred to  as  the  'Exhibitor.'  "  It  was  signed  by  the  New  York 
corporation  through  its  manager,  and  by  the  "American  Theater, 
Exhibitor,  by  P.  T.  Bailey."  The  name  of  the  Montana  Amuse- 
ment Securities  Company,  one  of  plaintifEs,  does  not  anywhere 
appear  in  it. 

The  district  court  issued  a  temporary  restraining  order  on 
December  30,  1918.  The  defendants,  on  January  4  following, 
interposed  a  demurrer  on  the  grounds  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of 
the  plaintiffs  or  either  of  them,  and  that  plaintiff  American 
Theater  had  no  legal  capacity  to  sue,  "in  that  it  does  not  appear 
that  it  is  a  natural  or  artificial  person  recognized  by  the  law  or 
a  legal  entity  recognized  by  the  law."  It  also  moved  to  quash 
the  order  to  show  cause  why  an  injunction  should  not  issue  and 
to  dissolve  the  temporary  restraining  order  for  the  reason,  among 
others,  that  the  Montana  Amusement  Securities  Company  was 
not  a  party  to  the  contract,  has  no  interest  in  the  controversy, 
and  therefore  no  right  to  maintain  the  action.  On  January  28 
the  demurrer  and  motion  were  sustained,  and  the  action  was  dis- 
missed.   Hence  the  appeals. 

The  position  of  counsel  for  appellant,  as  disclosed  by  their 
brief,  is  that  "Exhibit  'A'  to  the  complaint  discloses  that  the 
paper  was  signed,  'American  Theater,  by  F.  T.  Bailey,'  and  was 
executed  on  behalf  of  respondent  Goldwyn  Distributing  Corpora- 
tion. The  first  matter  to  be  determined  is  whether  the  writing 
thus  signed  became  a  contract  capable  of  enforcement.  If  it  did, 
the  next  question  for  determination  is  whether  appellant,  by  its 
complaint,  exhibited  a  right  in  itself   to  enforce  the  contract. 
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•  •  •  That  the  Montana  Amusement  Seeuritics  Company  is 
not  named  as  a  party  to  the  instrument,  or  as  principal  for  whom 
Bailey  acted,  is  not  fatal,  for  our  statutes  clearly  recognize  that 
a  principal  may  be  bound,  though  not  named  and  may  equally 
enforce  rights  under  a  contract,  though  not  named." 

The  logic  of  this  contention  must  be  tested  by  the  language  of 
[1,  2]  the  contract  and  the  averments  of  the  complaint.  The 
legal  eflfect  of  the  instrument  clearly  is  that  *'the  exchange,*'  the 
Goldwyn  Company,  and  the  exhibitor,  P.  A.  Bailey,  for  the 
American  Theater,  are  mutually  bound  to  the  performance  of 
certain  acts,  the  former  to  furnish,  and  the  latter  to  produce, 
moving  pictures  at  the  American  Theater,  a  building  used  for 
that  purpose.  The  position  appellant  is  now  in  is  this:  It  is 
seeking  the  aid  of  the  court  in  the  enforcement  of  alleged  rights 
under  a  contract,  upon  the  face  of  which  it  is  an  entire  stranger. 
The  action  was  instituted  upon  the  theory  that  the  American 
Theater  was  a  legal  entity  for  which  a  natural  person  could  act, 
although  admittedly  it  was  no  more  than  a  building  arranged 
for  the  production  of  moving  pictures.  It  was,  however,  origi- 
nally  one  of  the  parties  plaintiff.  The  only  portion  of  the  com- 
plaint tending  to  disclose  appellant's  connection  with  the  con- 
tract is  paragraph  IV,  which  is  as  follows:  **That  under  date  of 
August  24,  1918,  the  defendant  Gtoldwyn  Distributing  Corpora- 
tion entered  into  a  certain,  written  contract  and  agreement  with 
the  plaintiff  American  Theater  and  for  the  express  use  and  benefit 
of  the  plaintiffs,  which  contract  provided  for  the  furnishing 
by  said  last-named  defendant  to  the  American  Theater  of 
certain  photographic  films  depicting  the  acting  of  one  Ger- 
aldine  Parrar,  and  which  agreement  provided  that  the  plain- 
tiffs should  have  the  right  to  first  display  in  the  city  of 
Butte,  county  of  Silver  Bow,  state  of  Montana,  at  the  Amer- 
ican  Theater  of  the  plaintiff  Montana  Amusement  Securities 
Company,  such  photographic  films,  such  right  to  be  given 
upon  compliance  with  the  terms  of  said  written  contract, 
a  copy  whereof  is  hereto  attached,  marked  Exhibit  *A,'  and 
by  reference  made  a  part  of    this  complaint;    that  said  con- 
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tract  is  now  in  full  force  and  eflfect.'*  This  allegation  fails  to 
show  appellant  to  be  an  undisclosed  principal.  Apt  words  to 
show  its  hand  in  the  making  of  the  contracts  and  appropriate 
averments  disclosing  appellant's  interest  in  the  writing  are  want- 
ing. A  meaning  not  fairly  deducible  from  the  terms  of  the 
instrument  cannot  be  inferred ;  its  intention  is  to  be  found  in  it ; 
and  to  plead  that  it  has  a  different  meaning  from  what  its  plain 
terms  import  is  to  proffer  averments  which  the  instrument  itself 
contradicts.  In  Dillon  v.  Barnard,  21  Wall.  437,  22  L.  Ed.  673, 
Mr.  Justice  Field,  speaking  for  the  court,  said:  '*A  demurrer 
only  admits  facts  well  pleaded;  it  does  not  admit  matters  of 
inference  and  argument  however  clearly  stated ;  it  does  not  admit, 
for  example,  the  accuracy  of  an  alleged  construction  of  an  instru- 
ment, when  the  instrument  itself  is  set  forth  in  the  bill,  or  a  copy 
is  annexed,  against  a  construction  required  by  its  terms,  nor  the 
correctness  of  the  ascription  of  a  purpose  to  the  parties  when  not 
justified  by  the  language  used.  The  several  averments  of  the 
plaintiff  in  the  bill  as  to  his  understanding  of  his  rights,  and  of 
the  liabilities  and  duties  of  others  under  the  contract,  can,  there- 
fore, exert  no  influence  upon  the  mind  of  the  court,  in  the  disposi- 
tion of  the  demurrer." . 

Appellant's  contention  is  that  the  action  can  be  maintained 
I  [8]  as  for  a  violation  of  the  contract,  upon  the  assump- 
tion that  it  is  "a  cont/'act  capable  of  enforcement  by  some- 
one." The  allegation  in  the  complaint  that  the  contract  was 
made  with  the  American  Theater  for  the  express  use  and 
benefit  of  the  appellant  corporation  is  merely  a  legal  con- 
dosion,  and  raises  no  issue  of  fact  upon  which  evidence  could 
be  adduced  to  show  that  it  was  made  for  the  use  and  benefit  of 
any  person  other  than  those  expressly  named  in  it.  {Totem  v. 
Eglanol  Min.  Co,,  45  Mont.  367, 123  Pac.  28 ;  Lawson  v.  Sprague, 
51  Wash.  286,  98  Pac.  737;  12  Ency.  PL  &  Pr.,  title  '* Legal  Con- 
clusions," pp.  1020-1042;  Penn  Mutual  Ins,  Co,  v,  ConougJiy, 
54  Neb.  123,  74  N.  W.  422.) 

Equally  untenable  is  the   claim   that  the   contract   can  be 
[4]    enforced  by  appellant  because  it  ''has  identified  itself  as 


\ 
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the  real  principal  for  whom  Bailey  was  acting  in  the  transac- 
tion.*' The  complaint  is  defective  in  that  regard.  In  Conrad 
Nat,  Bank  v.  Great  N.  Ry,  Co.,  24  Mont.  178,  61  Pac.  3,  this  court 
said  that  courts  will  not  read  into  a  pleading  "a  substantive 
allegation  which  has  been  omitted  therefrom.  Substance  is  just 
as  essential  under  the  Code  as  at  the  common  law.  •  •  • 
Where  •  •  •  attack  is  made  upon  the  complaint  for  want 
of  substantial  allegations,  the  court  should  indulge,  as  against 
the  pleader,  the  presumption  that  he  has  stated  his  cause  of  action 
as  strongly  as  he  can,  and  construe  it  accordingly." 

The  cases  cited  in  appellant's  brief  holding  parties  signing 
contracts  for  legal  nonentities  personally  liable  are  not  in  point, 
for  the  reason  that,  if  the  complaint  was  framed  upon  that 
theory,  it  has  since  been  abandoned,  for  neither  the  American 
Theater  nor  F.  T.  Bailey  are  parties  to  this  appeal,  and  no  rights 
are  asserted  in  their  behalf.  The  case  of  Blakely  v.  Bennecke, 
59  Mo.  193,  holds  that,  where  the  defendant  signed  a  note  under 
the  designation  of  **  Captain  of  Company  I  of  Missouri  Volun- 
teers," he  was  personally  liable,  for  the  reason  that  **  Company 
I"  possessed  none  of  the  elements  of  a  legal  entity,  and  it  was 
upon  that  point  the  case  turned.  The  court  said:  '*But  in  this 
case  there  was  no  principal,  either  responsible  or  otherwise,  to 
disclose.  'Company  I'  was  incapable  of  suing  or  being  sued, 
pleading  or  being  impleaded,  contracting  or  being  contracted 
with.  In  short,  it  possessed  none  of  the  elements  or  attributes  of 
a  legal  entity." 

The  case  of  Brooks  v.  Harris,  12  Ala.  555,  is  in  point.  That 
was  an  action  in  assumpsit  upon  the  following  instrument: 

"Mobile,  Oct.  11,  1841. 
"Due  Charles  A.  Kelly,  or  bearer,  three  hundred  and  thirty 
dollars,  29-100,  for  work  and  labor  done,  on  Steamboat  'Jewess.' 
"  [Signed]     For  Steamboat  'Jewess'  and  owners, 

' '  Alphonso  Brooks.  ' ' 

The  court  safd:  "There  is  no  allegation  that  Brooks  had  au- 
thority, as  agent  of  Wilson,  to  bind  him  by  the  execution  of  a 
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note  in  his  name.  In  ChUdress  v.  MiUer,  4  Ala.  447,  an  attempt 
was  made  to  charge  the  owners  of  a  steamboat  on  a  due-bill  made 
by  the  derk  of  the  boat  'for  Steamboat  "Choctaw,"  and  owners.' 
It  was  held  that  these  words  did  not  in  themselves  import  an 
authority  to  bind  the  owners,  and  that,  as  the  clerk  of  the  boat 
as  such  had  not  the  right  to  admit  an  indebtedness  on  the  part 
of  the  owners,  the  action  could  not  be  maintained."  (See,  also, 
30  Cyc.  21,  27,  and  28.) 

Section  6532,  Revised  Codes,  requires  a  complaint  to  contain 
[5]  a  statement  of  the  facts  constituting  the  cause  of  action  in 
ordinary  and  concise  language.  This  the  complaint  fails  to  do. 
If  the  pleader  had  set  forth  facts  upon  which  rests  the  claim 
that  Bailey,  when  he  signed  the  contract,  was  acting  within  the 
scope  of  authority  imposed  upon  him  by  the  plaintifiE  corpora- 
tion, the  court  could  have  determined  whether  the  facts  stated 
were  sufficient  to  admit  of  proof  to  show  that  situation.  But  the 
pleading,  in  its  present  state,  obliges  the  court,  as  well  as  the 
opposing  party,  to  accept  the  pleader's  bare  statement,  and  to 
leave  to  surmise  and  conjecture  the  course  the  proof  offered  in 
support  of  it,  wOl  assume. 

For  these  reasons  the  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Justice  HoUiOWAY  concurs  in  the  result 

Mb.  Chief  Justice  Bbantly^  being  absent,  takes  no  part  in 
the  foregoing  decision. 


Behearing  denied  July  8, 1919. 


56  Mont.— 16 
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In  Re  LUNKE. 

(No.  4,298.) 
(Submitted  May  2,  1919.    Decided  June  30,  1919.) 

[182  Pac.  126.]. 

Attorney  and  Client — Disharment — Fraud  Upon  Client — Trus- 
tees— Misuse/of  Client's  Funds — Referees — Findings. 

Beferees — Findings — Effect. 

1.  While  the  findings  of  a  referee  are  not  absolutely  conclusive,  they 
should  be  given  the  same  dignity  as  a  special  verdict  of  a  jury  or  find- 
ings of  a  trial  court,  and  whenever  they  depend  upon  conflicting  testi- 
mony they  will  be  treated  as  unassailable,  if  there  is  substantial  evi- 
dence to  sustain  them. 

9 

Attorney  and  Client— Nature  of  Relationship — Misuse  of  Funds  of  Client. 

2.  The  relation  of  attorney  and  client  is  one  of  special  trust  and  con- 
fidence; the  former,  therefore,  has  no  right  to  mingle  funds  belonging 
to  the  latter  with  his  own,  or  to  profit  by  their  use. 

Same — Fraud  upon  Client — Punishment. 

3.  Where  an  attorney  indorsed  a  check  belonging  to  his  client,  de- 
posited it  in  bank  and  used  the  proceeds  in  the  discharge  of  his  private 
obligations,  repaying  it  only  after  being  called  to  account  by  the  client 
some  four  months  later,  he  was  guilty  of  a  fraud'upon  the  latter,  ^nder 
sections  5375  and  5380,  Bevised  Codes,  meriting  suspension. 

Proceeding  for  the  disbarment  of  R.  0.  Lunke,  an  attorney. 
Respondent  suspended. 

Mr.  8.  C.  Ford,  Attorney    Qeneral,  and  Mr.  I.  W.  Choate, 
Assistant  Attorney  General,  for  thie  Prosecution. 

Mr.  C.  B.  Nolan  and  Mr,  C.  A.  Spaulding,  for  Accused. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

R.  0.  Lunke,  an  attorney  admitted  to  practice  in  the  courts  of 
this  state,  was  accused  by  the  attorney  general  of  professional 
misconduct.  After  issues  joined,  the  matter  was  referred  to 
John  G.  Brown,  Esq.,  to  take  testimony  and  report  findings  and 
make  recommendations.     The  complaint  contains  five  charges. 


The  question  of  disbarment  or  suspension  of  attorney  for  withholding 
client's  money  or  property  is  discussed  ia  a  note  in  19  L.  K.  A.  (n.   b.) 

414. 


56  Mont.]  In  be  Lunke.  227 

The  third  vras  abandoned,  and  the  referee  finds  that  the  evidence 
18  insufficient  to  sustain  the  fourth. 

First.  The  accused  is  charged  with  failing  to  account  for 
money  collected  by  him  for  his  client,  and  with  concealing  from 
his  client  material  facts  which  it  was  his  duty  to  disclose.  The 
referee  has  found  that  the  evidence  is  insufficient  to  sustain  a 
charge  of  corrupt  practice,  but  that  the  accused  is  subject  to 
censure  for  concealing  from  his  client  material  facts. 

Second.  The  substance  of  the  second  charge  is  that  the  ac- 
eused  knowingly  rendered  false  statements  of  account  to  his  cli- 
ent. That  incorrect  statements  were  rendered  is  admitted  by 
the  accused,  but  the  referee  has  accepted  his  explanation  with 
reference  to  all  the  erroneous  items  save  one,  and  finds  that  an 
overcharge  of  $50  is  seemingly  without  excuse. 

Fifth.  The  referee  finds  that  the  fifth  charge  is  sustained, 
and  recommends  that  the  accused  be  suspended  for  six  months. 

The  attorney  general  and  the  accused  each  excepts  to  the 
findings. 

While  the  findings  of  a  referee  are  not  absolutely  conclusive, 
[1]  they  are  to  be  given  the  same  dignity  as  the  special  verdict 
of  a  jury  or  the  findings  of  a  trial  court,  and  whenever  they 
depend  upon  conflicting  testimony,  they  will  be  treated  as  unas- 
sailable if  there  is  any  substantial  evidence  to  sustain  them.  (23 
R.,  C.  L.  299,  and  cases  cited.)  We  are  satisfied  that  the  evi- 
dence is  sufficient  to  justify  the  findings  returned  herein,  and 
they  are  approved. 

Since  the  last  charge  involves  the  most  serious  consequences, 
[2,  3]'  a  brief  reference  to  it  is  made.  In  1918,  in  a  criminal 
action  pending  in  Carter  county,  wherein  J.  A.  McGlynn,  was 
defendant,  one  Wm.  McGlynn  deposited  with  the  clerk  of 
the  district  court  $5,000  as  cash  bail.  Thereafter,  about  July 
11,  1918,  Judge  Hurley  made  an  order  permitting  the  substi- 
tution of  a  personal  undertaking,  and  the  substitution  was 
made.  Mr.  Lunke,  acting  for  Wm.  McGlynn,  secured  from 
the  treasurer  of  Carter  county  a  return  of  the  money,  taking 
in  the  name  of  Lunke  &  Hoover  two  checks  issued  by  the 
treasurer,   one  for  $3,000   and   one  |or   $2,000.    The   checks 
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were  dated  July  13.  About  July  15  Lunke  indorsed  the  check 
for  $3,000  and  caused  it  to  be  deposited  to  the  credit  of  McGlynn, 
explaining  to  his  client,  about  the  same  time,  that  there  would 
be  some  delay  attending  the  payment  of  the  remainder,  as  the 
officials  of  Carter  county  had  raised  the  question  of  Judge  Hur- 
ley's authority  to  order  the  substitution,  but  that  in  his 
(Lunke 's)  opinion  the  reason  for  holding  up  the  payment  was 
because  the  county  was  short  of  funds.  In  the  meantime,  Lunke 
had  taken  the  check  for  $2,000  to  his  office  in  Billings,  had  in- 
dorsed it  and  left  it  with  his  clerk,  with  instructions  to  hold  it 
a  few  days  and  then  deposit  it  for  collection.  The  record  does 
not  disclose  just  when  it  was  deposited,  but  on  July  24  it  was 
paid  by  the  bank  upon  which  it  was  drawn,  the  money  received 
and  deposited  to  the  credit  of  Lunke  &  Shea,  and  nearly  all  of 
it  paid  out  in  the  discharge  of  the  firm's  private  obligations.  In 
his ,  conversation  with  McGlynn,  Lunke  never  intimated  that  he 
had  the  check  for  $2,000,  but  about  September  1  McGlynn  made 
inquiry  of  the  clerk  of  the  court,  ascertained  the  facts,  and  called 
Lunke  to  account.  Lunke  gave  his  note  for  the  amount,  and  in 
November  following  paid  it,  with  interest. 

We  refrain  from  comment  upon  the  explanation  offered  by 
the  accused.  He  must  have  known  that  the  money  deposited  as 
cash  bail  did  not  belong  to  Carter  county,  could  not  be  used  by 
the  county,  that  repayment  of  it  could  not  deplete  .the  county 
funds,  and  that  there  was  not  and  could  not  be  any  reason  for 
delaying  the  payment  of  the  check  for  $2,000.  There  is  not  any 
excuse  for  the  failure  to  deliver  this  check  to  McGlynn  at  the 
time  the  other  one  was  delivered.  Neither  is  it  any  answer  for 
the  accused  to  say  that  he  did  not  know  that  this  trust  fund  had 
been  mingled  with  his  own  and  used.  It  was  his  business  to 
know  that  such  misuse  of  the  fund  had  noi  been  made. 

The  relation  of  attorney  and  client  has  always  been  re- 
garded as  one  of  special  trust  and  confidence.  The  funds  com- 
mitted to  the  custody  of  the  accused  in  this  instance  were  tnistt 
funds,  to  which  he  had  no  claim.  His  abuse  of  confidence  is 
inexcusable,  and  his  misuse  of  the  funds  was  a  fraud  upon  the 
client.     (Sees.  5375,  5380,  Rev.  Codes.)     He  had  no  right  in  law 
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or  morals  to  mingle  the  trust  funds  with  his  own  private  prop- 
erty, or  to  profit  by  the  use  of-  funds  belonging  to  his  client. 
(In  re  Allard's  Guardianship,  49  Mont.  219,  141  Pac.  661.) 

The  supreme  judicial  court  of  Massachusetts  has  said:  **It  is 
one  of  the  primary  duties  of  a  trustee  to  keep  the  funds  of  the 
trust  separate  from  his  private  funds,  and  not,  by  mingling  them 
together,  to  expose  the  trust  funds  to  the  risks  to  which  his  own 
property  may  become  liable."  {Sparhawk  v.  Sparhawh,  114 
Mass.  356,  358.) 

The  record  discloses  that  the  general  manner  in  which  the 
accused  has  conducted  his  business,  if  persisted  in,  must  of  neces^ 
fdty  involve  him  in  more  serious  difficulties. 

Many  men,  prominent  in  professional  and  business  life,  have 
testified  that,  prior  to  the  time  these  charges  were  made,  the 
accused  bore  an  excellent  reputation  and  was*  considered  entirely 
trustworthy  in  the  practice  of  the  law.  It  is  further  disclosed 
that  he  has  a  considerable  amount  of  business  now  on  hand,  and 
that  the  interests  of  his  clients  must  suffer  greatly  if  he  is  de- 
prived of  the  right  to  practice  for  the  remainder  of  the  year. 
To  the  end  that  the  burden  of  punishment  shall  fall  upon  him, 
rather  than  upon  his  clients,  and  that  every  opportunity  may  be 
afforded  him  to  reform  and  correct  the  manifest  abuses  in  his 
practice,  we  have  concluded  to  substitute,  for  the  punishment 
recommended  by  the  referee,  a  shorter  period  of  suspension  and 
the  payment  of  the  expenses  incurred  by  the  state  in  this  proceed- 
ing, as  a  condition  precedent  to  his  right  to  reinstatement. 

It  is  ordered  that  the  accused,  R.  0.  Lmnke,  be  suspended  from 
his  office  as  attorney  and  counselor  at  law.  On  or  after  August 
1  of  this  year,  upon  paying  to  the  clerk  of  this  court  the  amount 
of  costs  incurred  herein  by  the  state,  he  will  be  reinstated  with- 
out further  order.  ^ 

Mr.  Justice  Coopeb  concurs. 

Mr.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


230  State  v.  Slothoweb  bt  jJj.         [June  T.  19 


STATE,  Respondent,  v.  SLOTHOWER  bt  al.,  Appellants- 

(No.  4,414.) 
(Submitted  June  30,  1919.    Decided  June  30,  1919.) 

[182  Pac.  270.]^ 

Criminal  Law — Orand  Larceny — Accomplice — Accessory — In- 
structions— Circumstantial  Evidence — Sufficiency  —  Judicial 
Notice, 

Grand  Larceny — Aeceesory — Accomplice — Instructions. 

1.  An  instruction  that  an  accessory  is  not  an  accomplice  held  correct 
[As  to  who  are  accomplices,  see  note  in  132  Am.  St.  Bep.  273.] 

Same — "Accessory" — ^Definition. 

2.  The  term  "accessory,"  defined  by  section  8120,  Revised  Codes,  re- 
fers exclusively  to  an  accessory  after  the  fact. 

Same — "Accomplice" — ^Definition — Jury  Question. 

3.  To  constitute  a  witness  for  the  state  an  "accomplice"  he  must  iiave 
entertained  a  criminal  intent  common  with  that  which  moved  the  de- 
fendant to  commit  the  crime  with  which  he  stood  charged,  or,  not 
having  been  present  at  its  commission,  must  have  advised  and  en- 
couraged it,  and  whether  he  did  either  was  a  question  for  the  jury 
under  appropriate  instructions. 

Same — Accomplice— Corroboration — Sufficiency. 

4.  It  is  not  necessary  that  an  accomplice  be  corroborated  upon  every 
fact  to  which  he  testifies,  or  that  the  independent  evidence  required  by 
section  9290,  Revised  Codes,  be  sufficient  of  itself  to  estiablish  defend- 
ant's guilt  or  connect  him  with  the  commission  of  the  crime;  if  it  tends 
to  so  connect  him  it  is  sufficient. 

Same — Evidence — Sufficiency. 

5.  Evidence  held  sufficient,  independently  of  that  of  an  alleged  accom- 
plice, to  raise  a  fair  inference  that  defendant  was  connected  with  the 
commission  of  the  larceny  with  which  he  stood  charged. 

Same — Evidence — Admissibility — Failure  to  Object — Effect. 

6.  Where  gloves  obtained  from  a  store  were  admitted  without  objec- 
tion for  the  purpose  of  comparing  them  with  one  found  at  the  pkbce 
of  the  commission  of  the  crime,  and  defendant  did  not  request  their 
withdrawal  upon  failure  of  the  county  attorney  to  introduce  the  one 
found,  he  was  in  no  position  to  complain  of  their  introduction. 

Same — Conflict  Jha  Evidence — Appeal. 

7.  Where  the  evidence  is  in  irreconcilable  conflict  and  there  is  sub- 
stantial evidence  to  support  verdict,  it  will  not  be  disturbed  on 
appeal.  . 

Same — Circumstantial   Evidence — Sufficiency. 

8.  Where  a  conviction  is  sought  upon  circumstantial  evidence,  the 
criminatory  circumstances  proved  must  be  consistent  with  each  other, 
and  point  so  clearly  to  the  guilt  of  the  accused  as  to  be  inconsistent 
with  any  other  rational  hypothesis. 

game — Evidence — Moon's  Changes — Judicial  Notice. 

9.  Courts  may,  under  section  7888,  Revised  Codes,  take  judicial  notioe 
of  the  time  of  the  moon's  changes. 
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Appeal  from  District  Court,  Fergus  County;  Ja^k  Briscoe, 
Judge. 

J.  H.  Slothoweb  and  others  were  convicted  of  grand  larceny, 
and  from  the  judgment  of  conviction  and  from  an  order  denying 
them  a  new  trial,  they  appeal.    Affirmed. 

Mr,  John  A.  Coleman,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr,  C.  8,  Ford,  Attorney  General,  and  Mr,  Otto  A,  Oerfh, 
Assistant  Attorney  General,  submitted  a  brief;  Ur.  Oerth 
argued  the  cause  orally. 

MR.  JUSTICE  HOLLOW  AY  delivered  the  opinion  of  the 
court. 

The  defendants  were  convicted  of  the  cririie  of  grand  larceny, 
and  appealed  from  the  judgment  and  from  an  order  denying 
them  a  new  trial. 

William  McCollum,  a  witness  for  the  state,  testified  that  on 
the  evening  of  February  13  of  this  year  he  and  his  wife  visited 
the  home  of  defendant  Slothower;  that  the  four  defendants 
were  present;  that  after  supper  the  defendants  prepared  to 
leave;  that  one  of  them  remarked  that  they  intended  to  have 
pig  liver  for  breakfast ;  that  they  invited  him  to  accompany  them, 
but  he  declined;  that  they  left  in  an  automobile  driven  by  de- 
fendant Anderson,  taking  with  them  a  rifle;  that  as  they  left 
he  inquired  whether  they  wanted  him  to  have  water  heated,  and 
received  a  negative  reply;  that  later  he  and  his  wife  went  to 
their  home,  but  that  he  immediately  returned  to  Slothower 's 
place  and  waited  for  some  time ;  that  shortly  after  midnight  the 
four  defendants  returned  with  three  hogs  which  had  just  been 
killed;  that  one  of  the  four  stated  that  they  had  procured  the 
hogs  from  Harry  Wight's  ranch;  that  defendant  Slothower  com- 
plained that  he  had  lost  one  of  his  gloves  and  the  cleaning  rod 
for  his  gun,  probably  in  Wight's  hosrpen;  that  the  five  men  then 
heated  water  and  dressed  the  hogs,  and  that  he  (McCollum) 
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received  a  portion  of  the  meat,  which  he  took  to  his  home  and 
concealed.  When  asked  whether  he  had  informed  the  county 
attorney  of  the  killing  of  the  hogs,  he  replied:  ''I  think  so,  and 
I  claim  I  took  part  in  it  too." 

By  instruction  21  the  conrt  defined  the  term  "accomplice" 
substantially  in  the  language  approved  by  this  court  in  StcUe 
ex  rel,  Webb  v.  District  Court,  37  Mont.  191,  15  Ann.  Cas.  743, 
95  Pac.  593,  and  informed  the  jury  that  it  was  a  question 
of  fact  for  their  determination  whether  McCollum  was  an 
[1,  2]  accomplice.  By  instruction  22  the  court  defined  an 
''accessory,"  and  advised  the  jury  that  an  accessory  is  not  an 
accomplice.  The  term  "accessory,"  defined  by  section  8120,  Re- 
vised Codes,  refers  exclusively  to  an  accessory  after  the  fact. 
{State  V.  De  Wolfe,  29  Mont.  415,  74  Pac.  1084.)  That  instruc- 
tion 22  correctly  states  the  law  is  not  debatable.  {8t<Ue  ex  rel. 
Webb  V.  District  Court,  above ;  State  v.  Spotted  Hawk,  22  Mont. 
33,  55  Pac.  1026;  People  v.  Coffey,  161  Cal,  433,  119  Pac.  901, 
39  L.  R.  A.  (n.  s.)  704.)  But  appellants  contend  that  the  testi- 
mony of  McCollum  ^ablishes  the  fact  that  he  was  an  accom- 
plice, and  the  court  should  have  instructed  the  jury  to  that  effect, 
instead  of  giving  the  instructions  above.  So  far  as  disclosed  by 
the  record,  a  peremptory  instruction  was  not  requested;  but, 
aside  from  this  technical  objection  to  the  position  now  assumed, 
we  think  the  court  properly  submitted  the  question  to  the  jury. 

To  constitute  McCollum  an  accomplice,  he  must  have  enter- 
tained a  criminal  intent  common  with  that  which  moved  the 
[3]  defendants  to  kill  the  hogs  and  appropriate  them  to  their 
own  use ;  and,  since  he  was  not  personally  present  joining  in  the 
larceny,  he  must  also  have  advised  and  encouraged  its  commis- 
sion. Whether  he  entertained  the  criminal  intent,  and  whether 
he  advised  and  encouraged  the  defendants,  were  questions  prop- 
erly for  the  determination  of  the  jury  under  appropriate  instruc- 
tions. (1  Am.  &  Eng.  Ency.  Law,  393;  1  R.  C.  L.  158;  12  Cyc. 
449;  People  v.  Curlee,  53  Cal.  604  j  People  v.  Compton,  123  CaL 
403,  56  Pac.  44.) 
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If  McCoIIum  was  found  to  be  an  accomplice,  the  question  then 
[4]  arises:  Was  he  corroborated  by  other  evidence  which  in 
itself  and  without  the  aid  of  his  testimony  tends  to  connect  the 
defendants  with  the  commission  of  the  crime?  (Sec,  9290,  Rev. 
Codes.)  It  is  not  necessary  that  the  accomplice  be  corroborated 
upon  every  fact  to  which  he  testifies.  (1  Am.  &  Bug.  Ency.  Law, 
402;  People  v.  Kuniz,  73  Cal.  313,  14  Pac.  836.)  Neither  is  it 
necessary  that  the  independent  evidence  shall  be  sufficient  of 
itself  to  establish  defendants'  guilt  {State  v.  Stevenson,  26  Mont. 
332,  67  Pac.  1001),  or  connect  them  with  the  commission  of  the 
crime  {State  v.  Colder,  23  Mont.  504,  59  Pac.  903).  It  is  suffi- 
cient if  it  tends  to  connect  them  with  the  commission  of  the 
larceny.  (State  v*  Colder,  above;  People  v.  Ogle,  104  N.  Y.  511, 
11  N.  B.  53.) 

The  corpus  delicti — ^the  fact  that  the  larceny  had  been  com- 
mitted— ^was  established  beyond  question  by  the  testimony  of 
[5]  Wight.  Mrs.  McCoUum  testified  that  she  was  present  at 
Slothower's  place  on  the  evening  of  February  13;  that  the  four 
defendants  were  present;  that  about  8  P.  M.  they  left  in  an 
automobile ;  that  one  of  them  remarked  that  they  were  going  to 
have  pig's  liver  for  breakfast;  that  they  invited  her  husband  to 
go  with  them,  and,  when  he  declined,  they  remarked  that  there 
were  enough  of  them  anyway.  The  testimony  of  employees 
of  the  Moore  Mercantile  Company  disclosed  that  defendant 
Slothower  purchased  a  pair  of  gloves  on  February  11,  and  Wight 
testified  that  he  found  a  glove  and  a  cleaning  rod  for  a  gun  in 
his  hogpen  on  the  morning  of  the  14th.  J.  W.  Stevenson,  a 
constable,  testified  that  about  February  18  he  went  to  Slothower 's 
place  with  a  search-warrant;  that  he  notified  defendant  Slo- 
thower of  his  mission  and  made  a  search  of  the  premises ;  that 
he  asked  Slothower  if  there  waa  any  meat  in  his  cellar,  and  re- 
ceived an  answer  in  the  negative;  that  he  then  searched  the 
cellar  and  found  a  recently  butchered  hog,  excepting  the  head ; 
that  Slothower  said  he  had  purchased  the  hog  from  George 
Fraser  about  a  week  before.  C.  H.  Kelly,  who  accompanied 
Stevenson,  testified  to  substantially  the  same  things.    To  Roy 
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Ross,  Slothower  said  that  the  hog  found  in  his  cellar  was  a  stray. 
A  deputy  sheriff  and  Wight  testified  to  trailing  the  automobile 
for  two  miles  from  the  Wight  place  in  the  direction  of  defendant 
Slothower 's  home,  by  the  marks  df  blood  upon  the  snow-covered 
ground,  until  they  reached  a  point  where  the  snow  disappeared. 
The  testimony  of  Wight,  together  with  that  of  Kelly  and  Steven- 
son, shows  that  the  carcasses  found  in  the  possession  of  Slothower 
and  McCoUum  and  in  a  strawstack  near  Slothower 's  place  cor- 
responded in  size  and  description  with  the  hogs  stolen  from 
Wight.  In  his  own  defense,  Slothower  testified  that  the  hog 
found  in  his  cellar  was  one  he  had  purchased  from  a  Mr.  Harr, 
but  admitted  that  he  might  have  told  Kelly  and  Stevenson  that 
he  bought  it  from  Praser,  and  that  he  might  have  told  Ross  that 
it  was  a  stray.  We  thii\k  it  is  a  fair  inference  from  this  evi- 
dence, independently  of  the  testimony  of  McCoUum,  that  these 
defendants  were  connected  with  the  commission  of  the  larceny. 
The  evidence  in  its  entirety  is  amply  sufficient  to  sustain  the 
verdict  and  judgment.  Indeed,  if  the  witness  McCoUum  is  to 
be  believed,  they  admitted  their  guilt. 

Complaint  is  made  of  the  ruling  of  the  court  admitting  in 
[6]  evidence  certain  gloves  from  the  store  of  the  Moore  Mer- 
cantile CoApany,  presumably  for  the  purpose  of  comparison  and 
as  tending  to  prove  that  the  glove  found  in  Wight's  hogpen  be- 
longed to  defendant  Slothower.  The  gloves  were  admitted  with- 
out objection,  and  defendants,  failing  to  request  the  court  to 
withdraw  them  when  the  county  attorney  finally  neglected  to 
offer  in  evidence  the  glove  found  by  Wight,  are  not  ,now  in 
position  to  complain. 

The  defendants  Eaden  and  Anderson  testified  that  they  spent 
[7']  the  night  of  February  13  with  Anderson's  parents  in 
Moore,  and  remained  there  until  after  noon  on  the  14th.  In  this 
they  were  corroborated  by  Anderson's  parents.  In  rebuttal  the 
state  called  J.  H.  Springer,  who  testified  that  on  the  forenoon  of 
the  14:th  he  saw  and  talked  with  Eaden  and  Anderson  at  his 
(Springer's)  ranch,  nine  miles  from  Moore,  where  they  were 
then  living,  and  he  was  able  to  fix  the  time  definitely  by  a  memo- 
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randum  he  had  then  made.  The  jury  were  called  upon  to  deter- 
mine the  credibility  of  these  witnesses,  and  by  their  verdict  they 
indicated  that  they  chose  to  believe  McCollum,  Mrs.  McCoUum, 
%nd  Springer,  rather  than  Eaden,  Anderson  and  Anderson's 
parents.  The  evidence  was  in  irreconcilable  conflict,  but,  since 
there  is  substantial  evidence  to  support  the  verdict,  we  cannot 
substitute  our  judgment  upon  the  weight  of  the  evidence  for 
that  of  the  jury. 

By  instruction  No.  2  the  court  defined  circumstantial  evidence 
and  continued:  "The  rule  of  law  is  that,  to  warrant  a  conviction 
on  a  criminal  charge  upon  circumstantial  evidence  alone,  the  cir- 
eumstances  should  be  such  as  to  produce  the  same  degree  of 
certainty  as  that  which  arises  from  direct  testimony,  and  suffi- 
cient to  exclude  all  reasonable  doubt  of  the  party's  guilt." 

At  the  instance  of  defendants  the  court  gave  instruction  28, 
[8]  defining  ** circumstantial  evidence,"  and  stating  the  rule  by 
which  the  sufficiency  of  circumstantial  evidence  is  to  be  tested, 
as  contended  for  by  defendants.  In  State  v.  Woods,  54  Mont. 
193,  169  Pac.  39,  the  rule  is  stated  tersely  b&  follows:  ** Where  a 
conviction  is  sought  upon  circumstantial  evidence,  the  crimina- 
tory circumstances  proved  must  be  consistent  with  each  other, 
and  point  so  clearly  to  the  guilt  of  th6  accused  as  to  be  inconsist- 
ent with  any  other  rational  hypothesis."  The  rule  as  thus  stated 
has  been  recognazed  and  approved  for  so  many  years  that  there 
cannot  be  any  excuse  for  an  attempt  to  deviate  substantially  from 
it,  or  to  smother  the  essential  principle  in  a  multitude  of  mean- 
ingless words. 

Neither  instruction  2  nor  28  is  technically  accurate,  but  neither 
one  of  them  is  fundamentally  erroneous  so  far  as  it  goes.  There 
is  not  any  substantial  conflict  between  them;  on  the  contrary, 
they  may  be  construed  together  and  harmonized  in  all  essential 
particulars. 

The  defendants  denied  that  they  were  together  on  the  evening 
of  February  13,  but  admitted  that  they  were  all  at  Slothower's 
place  one  evening  in  February,  when  Slothower  and  Anderson 
secured  some  potatoes  from  a  neighbor,  Enute    Skajeveland. 
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They  testified  that  it  waa  the  evening  of  the  8th.  To  sustain  the 
state 's  theory  that  it  was  the  evening  of  the  13th  before  the  l«r- 
eeny  was  committed,  Skajeveland  was  called  as  a  witness.  He 
[9]  testified  that  it  was  the  evening  before  the  fuU  moon  in 
February,  but  was  unable  to  fix  the  date  more  definitely.  The 
court,  after  first  examining  an  almanae,  instructed  the  jury  that 
'*the  moon  was  full  the  night  of  February  14,  1919."  It  is 
urged  that'  the  court  was  not  authorized  to  take  judicial  notice 
of  the  time  of  the  moon's  changes,  but  in  this  appellants  are  in 
eirror.  (Sec.  7888,  Rev.  Codes;  State  ex  rel.  league  v.  Board  of 
Commissioners^  34  Mont.  426,  87  Pac.  450 ;  People  ▼.  Mayes,  113 
Cal.  618,  45  Pac.  860;  15  B.  C.  L.  1100.)  In  State  ▼.  Morris, 
47  Conn.  179,  the  court  said:  "The  time  of  the  rising  or  setting 
of  the  sun  on  any  given  day  belongs  to  a  class  of  facts,  like  the 
succession  of  the  seasons,  changes  of  the  moon,  days  of  the  month 
and  week,  etc.,  of  which  courts  will  take  judicial  notice.  The 
almanac  in  such  cases  is  used,  like  the  statute,  not  strictly  as 
evidence,  but  for  the  purpose  of  refreshing  the  memory  of  the 
court  and  jury." 

We  find  no  reversible  error  in  the  record.    The  judgment  and 
order  are  afSrmed. 

'Afflrmed* 

Mb.  Justice  Goopeb  concurs, 

Mb.  Chief  Justice  BaAmijY,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


Motion  for  rehearing  denied  September  16,  1919. 
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GREEN,  Appellant,  v.  WIEDERHOI/D,  Respondent. 

(No.  4,162.) 
(Submitted  June  24,  1919.    Decided  July  Z,  1919.): 

[181  Pac.  981.] 

Default  Judgments — Vacation — Lack  of  Jurisdiction — Laches. 

Default  Judgment — ^Vacation— When  Error. 

1.  Where  eummone  had  been  served  upon  defendant  personally  and 
more  than  six  months  had  elapsed  between  entry  of  judgment  \ij  de- 
fault and  his  motion  to  vacate  it,  the  trial  court  waa  without  jurisdic- 
tion to  grant  the  motion. 

Same — ^Vaeation — ^Laches. 

2.  Showing  made  by  defendant  in  support  of  his  motion  to  vacated 
judgment  by  default,  held  insufi^cient  to  demonstrate  that  he  moved 
promptly  upon  discovering  that  default  had  been  taken  against  lum. 

I        Same — ^Vacation  After  Kzecution. 
[  8.   *A  default  judgment  will  not  be  set  aside  after  execution  sale  under 

the  judgment. 

Appeal  from  District  Court,  Chouteau  County;  John  W. 
Tattan,  Judge. 

Action  by  WUliam  H.  Green  against  John  A.  Wiederhold. ' 
From  an  order  setting  aside  a  default  judgment,  plaintiff  ap- 
peals.   Order  reversed* 

Mr,  C.  A.  Spaulding  and  Mr.  Emery  D.  Eamden,  for  Appel- 
lant, submitted  a  brief;  Mr.  Rpaulding  argued  the  cause  orally. 

No  appearance  in  behalf  of  Respondent. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

Appeal  from  an  order  setting  aside  a  default  judgment.  On 
May  2, 1916,  complaint  was  filed,  summons  issued  and  an  attach- 
ment levied  upon  property  of  the  defendant  in  Chouteau  county, 
Montana.  On  July  14  of  the  same  year  alias  summons  was 
issued  and  published,  and  on  August  7, 1916,  said  alias  summons, 
together  with  a  copy  of  the  complaint,  was  delivered  personally 
to  the  defendant  in  the  county  of  Henry,  state  of  Illinois,  by  a 
person  named  Lowry*    On  October  13^  1916|  a  default  judgment 
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was  entered  in  favor  of  plaintiff  and  against  defendant  in  the 
sum  of  $836.48,  execution  issued  thereon,  delivered  to  the  sheriff, 
and  the  judgment  fully  satisfied  out  of  the  property  attached. 
On  April  27,  1917,  Messrs.  Stranahan  &  Stranahan,  attorneys  at 
law  residing  at  Ft.  Benton,  presented  to  the  court  a  motion  to 
set  aside  the  default,  an  answer  on  the  merits,  and  an  afSdavit 
of  defendant  sworn  to  before  a  notary  public  of  the  state  of 
Illinois  in  support  of  an  application  to  have  the  case  reopened. 
The  material  parts  of  the  affidavit  so  filed  are  as  follows :  That 
defendant  received  a  copy  of  the  complaint  and  summons  at  the 
hands  of  one  Lowry  on  or  about  August  7,  1916,  and  ''immedi- 
ately forwarded  the  same  to  the  attorney*'  retained  by  the  son 
of  defendant  "to  represent  and  look  after  affiant's  interest  in 
said  action";  that  said  attorney  was  by  affiant  admonished  "to 
be  diligent  and  active  in  affiant's  behalf";  that  affiant  "at  other 
times  during  said  summer  months  wrote  to  said  attorney  and 
urged  him  to  diligent  and  effective  action  in  his  behalf,  and  sent 
him  facts  and  data  with  which  to  prepare"  the  defense,  and 
"fully   believed   that   every   preparation   for   a  vigorous   and 
effective  defense  had  been  made,  until  later  informed  that  judg- 
ment by  default  had  been  entered  in  said  cause  against  him." 
Said  affidavit  also  contains  statements  to  the  effect  that  the  son 
of  defendant,  "Fred  Wiederhold,  about  twenty-three  years  of 
age,  wholly  unacquainted  with  legal  procedure  and  actions  in 
court,"  attempted  to  look  after  the  interests  of  affiant  in  said 
cause  "and  secure  and  retain  a  competent  attorney  at  law  at 
Ft.  Benton,  Montana,  to  defend  said  action  in  court,  and,  as 
affiant  supposed  and  believed,  and  as  his  said  son  so  informed 
affiant,  he  had  secured  and  retained  a  competent  attorney  to  per- 
form all  and  every  legal  and  necessary  service  by  way  of  plead- 
ings and  answer  to  safeguard  and  defend  affiant's  interest  in 
said  action;  that  through  some  mistake,  inadvertence,  misunder- 
standing or  excusable  neglect  of  his  son  or  attorney,  or  both, 
wholly  unkilown  to  affiant,"  default  was  taken  and  judgment 
rendered  and  entered  on  or  about  October  13,  1916,  in  said 
cause.    Defendant  further  states  in  his  affidavit  that  "now,  and 


56  Mont.]  Gresen  t;.  Wiederhold.  239 

for  several  years  last  past,  [he]  has  been  without  the  state  of 
Montana,  and  has  been  during  all  of  said  time  a  resident  of 
Henry  county,  state  of  Illinois;  that  during  the  entire  year  of 
1916  he  was  a  resident  of  said  state  of  Illinois,  and  was  without 
the  confines  of  the  state  of  Montana*';  that  during  the  year  1916 
"his  health  was  in  a  precarious  condition'';  and  that  he  was 
forced  to  and  did  rely  upon  his  son  and  said  attorney  to  look 
after  his  interests  in  Montana.  It  also  appears  in  the  affidavit 
that  immediately  upon  the  delivery  to  him  of  the  complaint  and 
summons  he  **  forwarded  the  same  to  the  attorney  whom  his  said 
son  informed  affiant  had  been  retained  to  represent .  and  look 
after"  his  interest  in  the  action. 

The  court,  upon  the  affidavit  of  affiant  alone,  sustained  the 
motion  of  defendant  and  vacated  the  judgment.  The  correctness 
of  this  ruling  is  challenged  by  appellant  upon  the  ground  that 
the  showing  was  insufficient.    With  this  contention  we  agree. 

The  admission  by  defendant  in  his  affidavit  that  complaint  and 
[1]  summons  were  delivered  to  him  personally  on  August  7, 
1916,  and  the  fact  that  morethan  six  months  had  elapsed  between 
entry  of  judgment  and  the  motion  to  set  aside  the  default  bring 
him  within  the  rule  laid  down  in  numerous  decisions  of  this 
court.  {Smith  v.  McCormick,  52  Mont.  324,  Ann.  Cas.  1917B, 
619,  L.  B.  A.  1916E,  472,  157  Pac.  1010 ;  State  ex  rel  Smother^ 
fnan  v.  District  Court,  51  Mont.  495,  153  Pac.  1019 ;  Smith  v. 
CoKm,  42Mont.  350,  Ann.  Cas.  1912A,  1158,  112  Pac.  1070; 
8ta4e  ex  rel  Happel  v.  District  Court,  38  Mont.  166,  129  Am. 
St.  Rep.  636,  35  L.  R.  A.  (n.  s.)  1098,  99  Pac.  291.)  In  Smith 
V.  Collis,  supra,  Mr.  Justice  HoUoway,  for  this  court,  said:  *'If 
personal  service  was  had,  the  defaulting  defendant  may  excuse 
his  default  by  showing  that  it  was  taken  through  mistake,  inad- 
vertence, surprise  or  excusable  neglect.  If  service  was  had  by 
publication,  or  its  equivalent,  the  defaulting  party  ought  to  show 
tHat  he  did  not  have  actual  notice  of  the  pendency  of  the 
action  in  time  to  defend.  This  does  not  impose  any  hardship 
upon  him.  In  either  case ,  the  defaulting  party  ought  to 
show  that  he  moved  promptly  upon  discovering  that  default 
had  been  taken  against  him,  that  he  has  a  good  defense  upon  the 
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merits,  and  that  the  judgment,  if  allowed  to  stand,  will  prejudi- 
cially afifect  him."  The  proof  was  utterly  insufficient  to  meet 
[2]  the  requirements.  The  affidavit  of  defendant  affirmatively 
shows  that  he  relied  solely  upon  his  son  and  the  fittomey  retained 
by  him ;  that  with  this  attorney  he  was  in  constant  communica- 
tion and  sent  him  ''facts  and  data"  with  which  to  prepare  his 
defense.  It  does  not,  however,  assume  to  set  forth  any  fact  by 
which  it  can  be  determined  when  he  first  learned  of  the  entry 
of  judgment,  or  if,  after  that  fact  came  to  his  knowledge,  he 
acted  promptly,  as  he  was  bound  to  do,  in  an  effort  to  obtain 
relief  therefrom.  {Smith  v.  CoUis,  supra).  His  proof  in  sup- 
port of  the  motion  is  lame  in  other  respects,  for  the  name  of 
the  attorney  employed  is  not  given,  although,  as  appears  by  the 
affidavit,  he  was  a  resident  of  Ft.  Benton,  the  county  seat  of 
Chouteau  county,  and  the  place  at  which  the  court  sat  in  the 
determination  of  the  matters  now  sought  to  be  reviewed.  Under 
these  circuiAstances,  the  requisite  proof  to  support  the  affidavit 
of  defendant,  if  it  existed,  could  have  been  supplied  by  the  two 
resident  interested  persons.  Furthermore,  if,  as  the  defendant 
states,  his  health  in  the  interim  was  in  such  a  ''precarious  condi- 
tion" that  the  default  could  be  fairly  attributed  to  that  fact, 
an  affidavit  from  his  attending  physician  could  have  been  pro- 
duced to  show  it. 

There  is  still  another  ample  reason  why  the  action  of  the  court 
below  can  be  sustained.  Upon  the  judgment  rendered  and  en- 
tered October  13,  1916,  a  writ  of  execution  was  issued,  delivered 
[S]  to  the  sheriff,  and  by  him  returned  showing  complete  satis- 
faction of  the  judgment.  The  matter  had  therefore  passed  be- 
yond the  jurisdiction  of  the  court  in  this  proceeding.  {Foster 
V.  HaiiswirtJiy  5  Mont.  566,  6  Pac.  19;  2  Black  on  Judgments, 
sec.  1010.) 

The  order  is  reversed. 

Beversed, 

Mb.  Justice  Holloway  concurs. 

Mr.  Chisf  Justice:  Braktly,  being  absent,  takes  no  part  in  th« 
foregoing  decision. 
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STATE,  Eespondent,  v.  GRIFFITH,  Appia^^NT. 

(No.  4,340.) 
,  (Sabmitted  September  9,  1919.    Decided  September  22,  1919.) 

[164  Pac.  219.] 

Sedition — Information — Insufficiency. 

1.  Held,  that  the  information  alleging  that  defendant,  in  vile  and 
Tnlgar  language,  voiced  his  opinion  in  a  saloon,  that  the  Industrial 
Workers  of  the  World,  of  which  organization  he  was  an  officer,  would 
win  the  case  of  United  States  v.  Saywood  et  aZ.,  then  on  trial  in 
Illinois,  was  insufficient  to  charge  sedition  as  defined  by  Chapter  11, 
Laws  Extraordinary  Session  of  1918. 

[As  to  denial  of  knowledge  or  information,  see  note  in  133  Am.  St. 
Befp.  106.] 

Appeal  from  District  Covrt,  Yellowstone  County;  A.  C. 
Spencer,  Judge. 

J.  A.  GiuFPiTH  was  convicted  of  sedition,  and  from  the  judg- 
ment and  an  order  denying  him  new  trial  he  appeals.  Re- 
versed, with  directions  to  dismiss  the  information  and  discharge 
defendant 

Cause  submitted  on  briefs  of  counsel. 

Mr.  George  F.  Vandoveer,  Messrs,  Nolan  &  Donovan,  and 
Mr.  C.  E.  ColUer,  the  latter  of  the  Bar  of  the  State  of  Wash- 
ington,  for  Appellant.  ' 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  the  State. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

The  defendant  was  convicted  of  the  crime  of  sedition,  and 
appealed  from  the  judgment,  and  from  an  order  denying  him  a 
new  trial. 

6e  Mont^li 
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The  evidence  introduced  on  behalf  of  the  state  is  to  this 
[1]  effect:  On  July  8,  1918,  the  accused  entered  a  saloon  in 
Billings  and  engaged  the  proprietor,  U.  W.  Lamb,  in  conversa- 
tion, during  the  course  of  which  accused  stated  that  he  was  a 
member  and  oflScer  of  the  Industrial  Workers  of  the  World,  and, 
referring  to  the  case  of  United  States  v.  Haywood  et  al,,  then 
on  trial  in  Chicago,  asked  Lamb  what  he  thought  of  it  and  its 
probable  outcome.  Lamb  replied,  "I  don't  know,"  and  the 
accused  then  made  the  statement  which  forms  the  basis  of  the 
charge  against  him,  and  repeated  it  immediately  thereafter  to 
J.  W.  Sullivan.  The  language  imputed  to  him  is  too  vile  and 
vulgar  to  be  repeated  here.  Under  no  possible  construction 
could  it  be  given  literal  application.  It  was  a  figurative  expres- 
sion understood  by  Lamb  and  Sullivan  to  be  such,  and  to  con- 
vey the  meaning:  "We  [the  Industrial  Workers  of  the  World] 
are  going  to  win  the  case."  This  interpretation  is  the  only 
one  which  could  be  placed  upon  the  language,  when  it  is  con- 
sidered with  the  context. 

It  is  conceded  by  the  attorney  general  that,  if  the  accused 
had  expressed  his  opinion  in  chaste  English,  or,  in  other  words, 
had  said  merely,  "We  are  going  to  win  the  case,"  no  possible 
exception  could  have  been  taken  to  his  statement,  tod  no  crim- 
inal action  could  have  been  predicated  upon  it.  Does  the  fact 
that  he  said  in  effect,  "We  are  going  to  win  the  case,"  but 
clothed  his  declaration  in  coarse,  vulgar  language,  subject  the 
accused  to  the  penalty  provided  by  Chapter  11,  Laws  Extraor- 
dinary Session  of  1918,  the  statute  defining  sedition! 

The  Sedition  Act  is  an  emergency  war  measure,  designed  to 
secure  to  the  general  government  the  utmost  assistance  possible 
in  its  prosecution  of  the  world  war,  by  restraining  acts  or 
speech  reasonably  calculated  to  incite  or  inflame  resistance  to 
the  duly  constituted  authorities  exercised  to  mobilize  the  re- 
sources of  the  country  and  exert  them  in  the  most  effective 
manner.  Every  act  denounced  by  the  statute  has  such  a  direct 
and  immediate  relationship  to  the  prosecution  of  the  war  that 
in  the  very  nature    of    things  it  is  reasonably  calculated  to 
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hamper  the  efforts  of  the  government,  impede  its  progress,  or 
defeat  its  purpose.  It  was  never  the  intention  of  the  law- 
makers to  establish  rigorous  censorship  over  the  common  con- 
versation of  individuals,  or  to  require  the  citizen  to  refine  his 
speech  to  conform  to  the  standard  of  helles-lettres. 

Neither  courts  nor  court  oflScers  are  above  criticism,  but  the 
language  imputed  to  the  accused  does  not  rise  even  to  the  dig^ 
nity  of  criticism.  It  is  nothing  more  than  the  expression  of  an 
opinion  as  to  the  probable  outcome  of  a  trial  conducted  1,500 
miles  away.  It  does  not  attack  our  form  of  government,  nor 
any  governmental  agency.  It  could  not  under  any  possible 
construction  tend  to  bring  the  form  of  government,  the  Consti- 
tution, the  soldiers,  sailors,  flag  or  uniform,  into  contempt,  or  to 
incite  or  inflame  resistance  to  duly  constituted  authority.  The 
law  looks  beyond  the  mere  form  of  expression  to  the  substance, 
and  will  hold  the  accused  guilty  or  innocent,  according  to  the 
meaning  which  his  language  was  obviously  intended  to  convey. 

The  use  of  the  language  imputed  to  the  accused  does  not 
constitute  the  crime  of  sedition,  and  for  this  reason  the  judg- 
ment and  order  are  reversed,  with  directions  to  the  lower 
court  to  dismiss  the  information  and  discharge  the  defendant. 

Reversed. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Hurlt, 
Patten  and  Cooper  concur. 
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STATE  EX  BEL.  ANDEBSON,  Relator,  v.  DISTRICT  COURT 

jbt  al.,  Respondents. 

'(No.  4,439.) 
(Submitted  September  8,  1919.    Decided  September  22,  1919.) 

[1&4  Pac.  218.] 

Mafidamus — Entry  of  Judgment  —  District  Judges  —  Clerk  of 
District  Court. 

Judgments — Entry — Ministerial  Duty  of  Clerk. 

1.  The  entering  of  judgment,  after  rendition  thereof,  in  the  appro- 
priate book  provided  by  law,  is  the  ministerial  act  of  the  clerk. 

MandafMU — Entry  of  Judgment— Duty  of  Clerk. 

2.  Mandamus  does  not  lie  to  compel  a  district  judge  to  enter  a  judg- 
ment, the  duty  of  making  entry  being  cast  upon  the  clerk  by  sub- 
division 3  of  section  3048,  Revised  Codes. 

[As  for  necessity  for  entry  of  judgment,  before  it  can  be  received 
in  evidence  in  support  of  a  proceedhig  taken  under  it,  see  note  in 
129  Am.  St.  B^.  745.] 

Original  proceeding  in  mandamus  by  the  State,  on  the  rela- 
tion of  Albert  Anderson,  against  the  District  Court  of  the 
Seventh  Judicial  District  in  and  for  the  County  of  Dawson  and 
C.  C.  Hurley,  Judge  thereof.    Dismissed. 

Mr.  8.  C.  Ford,  Attorney  Oeneral,  Mr.  Albert  Anderson  and 
Mr.  W.  D.  GUlis,  of  the  Bar  of  the  State  of  Washington,  for 
Relator,  submitted  a  brief ;  Mr.  Frank  Woody,  Assistant  Attor- 
ney Oeneral,  argued  the  cause  orally. 

Messrs.  Walsh,  Nolan  &  Scalton,  Mr.  Henri  J.  HcoskeU,  and 
Mr.  D.  J.  O'Neil,  for  Respondents,  submitted  a  brief;  Mr.  C.  B. 
Nolan  argued  the  cause  orally. 


MR.  JUSTICE  COOPER  delivered  the  opinion  of  the 
court. 

This  action  is  the  outgrowth  of  proceedings  had  in  the  dis- 
trict court  of  the  seventh  judicial  district,  in  and  for  Dawson 
county,  entitled  "The  State  of  Montana  ex  rel.  Albert  Ander^ 
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son  V.  Ffxtnk  Oliver  and  Certain  Intoxicaiin^  Liquors'^  (No. 
3526).  The  cause  came  on  re^arly  for  trial  on  May  3  before 
the  court  sitting  without  a  jury.  At  the  close  of  the  trial. the 
case  was  dismissed,  and  the  following  entry  recorded  in  the 
minutes  of  the  court:  '^At  this  time,  through  his  attorney,  D.  J. 
O'Neil,  defendant  moved  the  court  to  dismiss  the  action.  Court 
now  grants  motion  to  dismiss  the  action,  and  ordered  sheriff  to 
return  all  of  the  liquors  and  property  seized  and  taken  by  under- 
sheriff  of  Dawson  county." 

In  his  petition  relator  avers — ^and  it  is  not  denied  by  re- 
spondents in  their  answer — that  on  June  16  he  presented  for 
signature  and  entry  by  the  trial  jud^e  a  proposed  judgment 
together  with  the  following  motion:  "Comes  now  the  above- 
named  plaintiff  and  moves  the  court  that  the  defendant  herein 
be  required  to  enter,  and  the  court  to  sign  and  enter,  the  judg- 
ment ordered  herein  on  the  third  day  of  May,  1919  (a  copy 
of  the  proposed  judgment  to  be  entered  being  attached  hereto) ; 
that  the  purpose  and  object  of  the  entry  of  said  judgment  is  to 
permit  the  completion  of  the  judgment-roll  herein,  and  to  per- 
mit plaintiffs  to  perfect  their  appeal  herein;  that  defendants 
refuse  and  neglect  to  have  said  judgment  entered.''  The 
motion  was  denied.  Thereafter,  on  the  twenty-eighth  day  of 
June,  application,  on  the  petition,  filed  herein^  was  made  to 
this  court,  praying  that  an  alternative  writ  of  mandate  be 
issued  out  of  this  court  directed  to  Honorable  C.  C.  Hurley, 
''commanding  him,  as  such  judge,  to  forthwith  make,  sign  and 
enter*  a  judgment"  in  cause  No.  3526,  or  ''show  cause  why  he 
had  not  done  so."  The  alternative  writ  was  granted,  and  the 
cause  is  before  us  on  the  merits. 

But  one  question  is  now  presented  for  our  consideration, 
namely :  Is  the  writ  properly  directed  t  The  motion  of  defend- 
ant, made  at  the  close  of  the  trial,  for  a  dismissal  of  the  action, 
was  granted  by  the  court,  and  the  order  thus  made  recorded 
in  its  minutes.  What  judicial  duty,  then,  had  the  court  not 
performed?  Its  order  of  dismissal  put  an  end  to  the  case  and 
constituted  the  rendition  of  the  judgment.     {Holier  Lumber 


246    State  ex  rel.  Anderson  v.  District  Court.    [June,  T.  '19 

Co.  V.  Fireman's  F.  Ins.  Co.,  18  Mont.  282,  286,  45  Pac.  207  j  1 
Black  on  Judgn^ents,  sec.  21.)  Nothing  further  remained  to 
be  done,  but  the  ministerial  act  of  entering  the  judgment  in  the 
appropriate  book  provided  by  law ;  and,  by  subdivision  3  of 
section  3048  of  the  Revised  Codes,  that  duty  is  imposed  upon 
the  clerk.  ''Rendering  judgment  is  the  judicial  act  of  the 
[1]  court.  Entering  it  is  the  ministerial  act  of  the  clerk." 
Parrott  v.  Kane,  14  Mont.  23,  27,  35  Pac.  243,  244 ;  State  ex  rel. 
Dolenty  v.  District  Court,  42  Mont.  170,  173,  111  Pac.  731 ;  15 
R.  C.  L.,  sec.  11,  p.  578 ;  23  Cyc.  835) .  The  judgment  of  the  court 
is  its  pronouncement  on  the  issue  submitted,  the  record  being 
merely  historical  and  evidentiary.  {Montgomery  v.  Viers,  130 
Ky,  694,  114  S.  W.  251.)  After  the  rendition  of  a  judgment 
by  the  court  and  its  entry  in  the  minutes  thereof,  in  the  absence 
of  a  statutory  command  to  that  effect,  a  judg€  is  not  required 
to  afiix  his  signature  to  a  judgment.  It  is,  however,  the  clear 
duty  of  the  clerk  to  enter  judgment  in  the  manner  prescribed 
by  law.  Upon  the  failure  of  the  clerk  to  do  so,  application 
should  have  been  made,  in  cause  No.  3526,  to  the  district  court 
for  an  order  requiring  him  to  perform  this  ministerial  duty. 
{State  ex  rel.  Dempsey  v.  District  Court,  24  Mont  566,  63  Pac. 
389 ;  State  ex  rel.  Moshner  v.  Wright,  26  Mont.  540,  91  Am.  St. 
Rep.  421,  69  Pac.  101.) 

In  the  case  of  State  ex  rel.  Dolenty  v.  District  Court,  supra, 
substantially  the  same  point  here  involved  was  decided.  The 
trial  court  having  refused  to  have  a  judgment  entered,  pro- 
ceedings in  mandawAis  were  instituted  in  this  court  to  compel 
it  to  do  so.  Mr.  Justice  HoUoway,  speaking  for  the  court, 
said:  **The  duty  of  making  such  entry  is  imposed  by  the  stat- 
ute upon  the  clerk  of  ther  district  court,  and  not  upon  the  court 
or  judge.  There  is  not  anything  in  this  record  to  show  that 
the  clerk  has  ever  refused  to  act  in  compliance  with  relator's 
views.  But,  however  that  may  be,  we  cannot  by  mandamus 
[2]  compel  the  district  court,  or  its  judge  to  perform  an  act,  the 
performance  of  which  is  imposed  by  law  upon  another  oflScer, 
and  not  upon  the  court  or  judge/' 
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The  alternative  writ  heretofore  issued  is  therefoVe  quashed 
and  the  proceeding  dismissed. 

Disrmssed. 

Mr.  Chief  Justice  Brantly  and  Assocutb  Justices  Hol- 
low ay  and  Patten  concnr, 

Mr.  Justice  Hurly  did  not  hear  the  argument  and  takes  no 
part  in  the  foregoing  decision. 


BARRICK,  Respondent,  v.  PORTER,  Appellant. 

(No.  4,019.) 
(Submitted  September  12,  1919.    Decided  September  22,  1919.) 

[184  Pac.  217.] 

Costs — Verified  Memorandum — Failure  io  Serve — Effect — Prao- 
tice — Appearance — Subsequent  Proceedings — Notice. 

Practice — General  Appearance — Subsequent  Proceedings — Notice. 

1.  After  general  appearance  in  an  action  the  defendant,  or  his  at- 
torney, is,  under  sections  7149  and  7150,  Revised  Codes,  entitled  to 
notice  of  all  subsequent  proceedings  of  which  notice  is  required. 

[As  to  constitutionality  of  statutes  allowing  attorney's  fees  to  suc- 
cessful party,  see  note  in  79  Am.  St.  Bep.  178-186.] 

Costs — Verified  Memorandum — Failure  to  Serve — Effect. 

2.  Where  plaintiff  did  not  file  with  the  clerk  and  serve  upon  defend- 
ant his  claim  for  costs  in  a  verified  bill,  as  he  was  required  to  do 
under  section  7170,  Revised  Codes,  he  was  not  entitled  to  i*ecover  them, 
even  though  defendant,  because  of  the  fact  that  he  made  no  appear- 
ance other  than  by  taking  part  in  a  hearing  on  an  order  to  show  cause 
why  an  injunction  should  not  issue  in  a  water  right  suit,  may  not 
have  been  entitled  to  notice  of  proceedings  had  thereafter. 

Appeal  from  District  Court,  Fergus  County;  Roy  E.  Ayers, 
Judge, 

Suit  by  Louis  E.  Barrick  against  John  R.  Porter.  Prom  a 
decree  for  plaintiff,  defendant  appeals.  Modified  by  striking 
out  costs  allowed  plaintiff,  and  affirmed  as  modified. 
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Mr.  E.  E.  CheacRe,  for  Appellant,  submitted  a  brief  and 
argued  the  "cause  orally. 

Messrs.  Blackford  do  Huntoon,  for  Respondent,  submitted  a 
brief. 


MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  cause  is  before  this  court  upon  an  appeal  from  a  decree 
in  favor  of  plaintiflP.  The  controversy  tried  and  determined 
in  the  district  court  arose  over  the  right  to  the  use  of  530  inches 
of  the  water  flowing  in  Judith  River,  in  Fergus  county,  acquired 
by  an  appropriation  thereof  by  a  predecessor  of  the  plaintiff 
on  August  1,  1881,  for  the  purpose  of  irrigating  certajin  farm- 
ing lands  described  in  the  complaint. 

Upon  application  of  the  plaintiff,  when  the  complaint  was 
filed,  the  court  issued  an  order  requiring  the  defendant  to  show 
cause  why  he  should  not  be  restrained,  pending  the  action,  from 
interfering  with  plaintiff's  use  of  the  water.  The  defendant 
was  also  restrained  from  interfering  with  plaintiff's  use  pend- 
ing a  hearing  under  the  order.  The  hearing  was  had  on  Au- 
gust 15,  1916.  From  an  entry  in  the  minutes  of  the  court, 
made  at  the  conclusion  of  the  hearing,  it  appears  that  the  ques- 
tion submitted  for  determination  was  whether  the  restraining 
order  should  not  be  made  permanent;  in  other  words,  whether 
upon  the  evidence  submitted  the  plaintiff  was  entitled  to  the 
relief  demanded  in  his  complaint.  The  determination  of  the 
controversy  was  taken  under  advisement  by  the  court,  and  so  . 
held  until  September  8,  1916,  when  the  court  made  its  formal 
findings  and  conclusions  of  law,  and  rendered  a  final  decree 
in  favor  of  the  plaintiff.  The  defendant  never  made  appear- 
ance in  the  action  by  answer,  demurrer  or  otherwise  than  by 
taking  part  in  the  hearing  on  the  order  to  show  cause.  On 
September  5,  1916,  while  the  matter  was  under  advisement,  the 
clerk,  at  the  request  of  counsel  for  plaintiff,  entered  the  de- 
fendant's default.    The  findings  were  made  and  the  decree  en- 
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tered  thereon  as  upon  default.  The  decree  adjudged  the  de- 
fendant to  pay  the  costs  of  the  action,  amounting  to  $82.90. 

The  record  discloses  that  the  plaintiff  never  filed  with  the 
clerk,  nor  served  upon  the  defendant,  a  cost  bill.  The  only 
contention  made  in  this  court  is  that  the  court  erred  in  adjudg- 
ing defendant  to  pay  costs,  and  that  the  defendant  is  entitled 
to  have  the  decree  modified  in  this  regard.  This  contention 
must  be  sustained. 

After  appearance  in  an  action  the  defendant,  or  his  attorney, 
[1]  if  he  has  appeared  by  an  attorney,  is  entitled  to  notice  of 
all  subsequent  proceedings  of  which  notice  is  required.  (Rev. 
Codes,  sees.  7149,  7150.)  In  the  absence  of  a  general  appear- 
ance, he  is  not  entitled  to  such  notice.  Whether  the  defendant 
made  such  an  appearance  in  the  case,  by  taking  part  in  the 
hearing  of  the  order  to  show  cause  and  at  the  close  thereof  sub- 
mitting the  case  for  final  determination  on  the  merits,  so  as  to 
prevent  the  entry  of  default  and  to  entitle  him  to  notice  of 
subsequent  proceedings,  need  not  now  be  determined.  In  the 
[2]  absence  of  a  compliance  by  the  plaintiff  with  the  require- 
ments of  section  7170  of  the  Revised  Codes,  he  was  not  entitled 
to  recover  his  costs.  (Orr  v.  HaskeU,  2  Mont.  350;  Butte 
Northern  Copper  Co.  v.  BadmUovich,  39  Mont.  157,  101  Pac. 
1078.)  Section  7169  points  out  particularly  what  costs  the 
successful  party  is  entitled  to  recover.  Section  7170  declares: 
**The  party  in  whose  favor  judgment  is  rendered,  and  who 
claims  his  costs,  must  deliver  to  the  clerk,  and  serve  upon  the 
adverse  party,  within  five  days  after  the  verdict  or  notice  of 
the  decision  of  the  court  or  referee,  •  •  *  a  memorandum 
of  the  items  of  his  costs  and  necessary  disbursements  in  the 
action  or  proceeding,  which  memorandum  must  be  verified  by 
the  oath  of  the  party,  or  his  attorney  or  agent,  or  by  the  clerk 
of  his  attorney,  stating  that  to  the  best  of  his  knowledge  and 
belief  the  items  are  correct,  and  that  the  disbursements  have 
been  necessarily  incurred  in  the  action  or  proceeding."  The 
plaintiff,  therefore,  was  not  entitled  to  recover  his  costs,  under 
the  express  provision  of  this  section,  without   presenting  his 
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claim  for  them  in  a  verified  bill,  whether  the  defendant  waa 
entitled  to  service  or  not. 

The  cause  is.  remanded  to  the  district  court,  with  directioiM 
to  modify  the  decree  by  striking  out  the  item  of  costs.  As  thus 
modified^  the  decree  will  stand  affirmed. 

Modified  and  affirmed. 

AssociATB  Justices  HoiiLOway,  Hurly,  Fatten  and  Coopbb 
concur. 


KANSIER,  Appellant,  v.  CITY  OP  BILLINGS,  Respondent. 

(No.  4,031.) 

m 

(Submitted  September  11,  1919.     Decided  October  1,  1919.) 

[184  Pac.  630.] 

Municipal  Corporations  —  Personal  Injuries  —  Sidewalks  —  De- 
fects  in  Construction  —  Evidence  —  Use  of  Walks  Without 
Accident — Trial  —  Offer  of  Proof  —  Notice — Presumptions-x- 
InstnLctions. 

Cities  and  Towns — Defect  in  Sldewalks^-Notice — What  Insufficient — Offer 
of  Proof. 

1.  Held,  that  an  offer  of  proof  that  cement  walks,  other  than  the 
one  on  which  plaintiff  fell,  constructed  at  the  same  time  and  bj  the 
same  contractor  and  under  the  same  conditions,  had  been  chipped  to 
make  them  less  slippery,  was  properly  refused,  since  knowledge  of 
this  fact  was  insufficient  to  impute  notice  to  defendant  that  the  one 
upon  which  the  accident  occurred  was  likewise  defective. 

Same — Offer  of  Proof — Proper  Exclusion. 

2.  The  offer  above  referred  to  was  properly  excluded  for  the  further 
reason  that  it  failed  to  fix  the  time  when  the  chipping  of  the  surface 
of  the  o^her  walks  was  done. 

Same — Sidewalks — Evidence  as  to  Use  by  Others  Without  Accident — Ad- 
missibility. 

3.  Eeldf  that  plaintiff  having  introduced  evidence  to  show  that  other 
persons  had  fallen  on  the  same  sidewalk  on  which  she  fell,  defendant 
city  was  properly  permitted  to  show  that  still  others  had  used  the 
walk  without  encountering  difficulty  and  had  never  observed  others 
to  encounter  any. 

JE?vidence — Admission  Without  Limitation — Presumption. 

4.  Where  evidence  is  admitted  generally,  without  being  limited  to 
any  o'ne  particular  purpose,  it  will  be  presumed  that  the  jury  consid.- 
ered  it  in  determining  the  main  issue  in  the  case. 
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Trial — Hvidence — Striking  Answer — Proper  Eefueal  of  Motion. 

5.  Where  a  question  asked  a  witness  was  not  objected  to,  the  court 
may  not  be  put  in  error  for  refusing  to  strike  the  answer. 

Cities  and  Towns — Instructions — When  Bejection  of  Offer  Proper. 

6.  Where  the  only  negligence  alleged  in  an  action  against  a  citj 
was  the  defective  condition  of  a  sidewalk  caused  by  excessive  trowel- 
ing of  the  cement,  and  there  was  no  evidence  to  show  that  the  elements 
were  a  contributing  cause  to  plaintiff^s  injury,  an  offered  instruction 
that  liability  would  attach  even  though  the  injury  was  due  to  the  com- 
bined result  of  the  elements  and  the  condition  of  the  walk  was  prop- 
erly refused. 

Same — Instructions — Comment  on  Weight  of  Evidence. 

7.  A  requested  instruction  that  defendant  city  had  notice  through 
one  of  its  aldermen  of  the  defect  in  a  sidewalk  was  objectionable  as 
a  comment  on  the  weight  of  the  evidence. 

8ame — Ck>mmenting  on  Weigtht  of  Evidence. 

8.  A  requested  instruction  to  the  effect  that  "the  jMsitire  testimony 
of  one  credible  witness  to  a  fact  is  entitled  to  more  weight  than  the 
testimony  of  several  witnesses  equally  credible,  who  testify  negatively, 
or  to  collateral  circumstances  merely  persuasive  in  their  character,  from 
which  a  negative  may  be  inferred,"  was  properly  refused,  as  com- 
menting on  the  weight  of  the  evidence.^ 

[As  to  inAtmeting  on  matters  of  fact,  see  note  in  14  Am.  St.  Bep. 
36,  37.] 

Same— Defective  Sidewalks — Liability  of  Defendant — Correct  Instruction. 

9.  An  instruction  that  if  at  the  date  of  the  accident  and  prior  thereto 
the  sidewalk  in  questibn  was  reasonably  safe  for  public  use,  plaintiff 
eould  not  recover  damages,  correctly  stated  the  law  and  was  not  ob- 
jectionable as  denying  to  plaintiff  the  presumption  that  the  walk  was  in 
a  reasonably  safe  condition  for  travel. 

Same — Instructions — Contributory  Negligence — Issues. 

10.  An  instruction  defining  an  accident  and  stating  that  if  plaintiff 
was  at  the  time  she  fell  exercising  reasonable  care  and  caution  for 
her  own  safety  and  the  walk  was  in  a  reasonably  safe  condition,  re- 
covery of  damages  could  not  be  had,  held  not  improper  as  injecting 
the  question  of  contributoxy  negligence  into  the  case. 

Same — Sidewalks — Defective   Construction — Presence   of  Snow   and   Ice — 
Improper  Instruction — Issues. 

11.  Plaintiff  having  relied  solely  for  recovery  on  the  defective  con- 
struction of  the  sidewalk  on  which  she  fell,  and  no  evidence  appear- 
ing in  the  record  showing  the  presence  of  ice  or  snow  on  the  walk, 
the  giving  of  an  instruction  that  if  the  accident  occurred  because  of 
their  presence,  she  could  not  recover,  etc.,  though  not  to  be  com- 
mended, held  narmless. 

Trial — Instruction — ^When  Party  must  Bequest. 

12.  A  party  desiring  an  instruction  upon  a  particular  point  must 
tende^  one  embodying  his  ideas,  else  he  cannot  complain  on  appeal 
because  of  the  absence  of  an  instruction  covering  the  point. 

Same — Instructions — Repetition — Not   Reversible   Error. 

13.  Repetition  of  an  instruction  does  not  alone  constitute  reversible 
error* 
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Appeal  from  District  Court,  Yellowstone  County;  Geo.  W. 
Pierson,  Judge. 

Action  by  Dora  Kansier  against  the  city  of  Billings.  Judg- 
ment for  defendant,  and  plaintiff  appeals  from  it  and  an  order 
denying  her  a  new  trial.    AfSrmed. 

Messrs.  Orimstad  &  Brown,  for  Appellant,  submitted  a  brief; 
Mr.  0.  K.  Orimstad  argued  the  cause  orally. 

It  was  error  to  permit  respondent  to  show  by  certain  wit- 
nesses that  they  had  no  diflSculty  themselves  in  using  the  side- 
walk where  the  injuries  took  place,  or  to  state  whether  they  ob- 
served anyone  else  having  any  difficulty  in  the  use  of  it,  and  in 
what  manner  they  used  the  sidewalk.  A  reading  of  the  record 
discloses  that  practically  in  every  instance  there  was  no  show- 
ing on  the  part  of  the  respondent  that  the  conditions  were  the 
same  at  the  time  these  various  people  walked  over  the  sidewalk, 
or  observed  others  walking  over  it,  as  the  sidewalk  was  at  the 
time  of  the  injury.  Evidence  of  the  character  introduced  over 
the  objection  of  appellant  was  clearly  inadmissible  for  any  pur- 
pose whatever.  Its  only  tendency  would  be  to  confuse  the  issues 
and  was  not  proof  of  anything.  (1  Jones'  Blue  Book  on  Evi- 
dence, 827 ;  McOraU  v.  Kalamazoo,  94  Mich.  52,  53  N.  W.  955 ; 
Bauer  v.  Indianapolis^  99  Ind.  56;  Branch  v.  lAbhey,  78  Me. 
321,  57  Am.  Eep.  .810,  5  Atl.  71;  Temperance  Ball  Assn,  v. 
Giles,  33  N.  J.  L.  260 ;  Marvin  v.  New  Bedford,  158  Mass.  464, 
33  N.  E.  605;  Kidder  v.  Dunstable,  11  Gray  (Mass.),  342; 
Anderson  v.  Taft,  20  R.  I.  362,  39  Atl.  191 ;  Oarshe  v.  Toitm  of 
Ridgeville,  123  Wis.  503,  3  Ann.  Cm.  747,  102  N.  W.  22;  Mayer 
V.  Thompson^HutcJiison  Bldg,  Co.,  116  Ala.  634,  22  South.  859.) 

In  the  case  of  Bryce  v.  Chicago  etc.  By,  Co,,  103  Iowa,  665, 
72  N.  W.  780,  the  court  held  that  evidence  that  no  accident 
had  occurred  at  the  place  in  question  where  the  injury  sued 
upon  occurred  during  its  nine  years'  use  should  not  be  admitted. 
To  the  same  effect  in  the  case  of  Baltimore  &  B,  Turnpike  Road 
Co,  V.  State,  71  Md.  573,  18  Atl.  884.  In  that  case  evidence 
was  offered  that  during  thirty-two  years  past  there  had  beea 
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no  complaint  of  the  dangerousness  of  the  place  and  no  one 
had  been  injured  there. 

It  is  true  that  in  the  trial  of  this  case  plaintiff  offered  evi- 
dence showing  that  other  persons  had  walked  over  the  side- 
walk and  had  slipped  and  fallen  there.  This,  however,  was 
offered  only  for  the  purpose  of  showing  notice  in  the  city  of 
the  condition  of  the  walk.  Evidence  o!f  this  character  is  admis- 
sible. {Leoncprd  v.  City  of  Butte,  25  Mont.  410,  65  Pac.  425 ; 
O'Flynn  v.  City  of  Butte,  36  Mont.  493,  93  Pac.  643;  Pvllen  v. 
City  of  Butte,  45  Mont.  46,  121  Pac.  878;  1  Jones  on  Evidence, 
825.) 

Jfr.  J.  JT.  Johnston,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally.  f 

It  would  seem  that  in  view  of  the  decision  of  this  court  in 
the  case  of  Pvllen  v.  City  of  Butte,  cited  by  appellant,  it  should 
be  xmnecessary  to  cite  other  authority  in  support  of  the  prop- 
osition that  the  evidence  deemed  objectionable  is  admissible 
and  competent  for  the  purpose  of  showing  the  dangerous  char- 
acter of  the  place  in  question.  The  court  holding  such  evi- 
dence admissible  foi*  that  purpose,  we  do  not  believe  the  re- 
spondent will  be  denied  the  right  to  meet  such  testimony  in 
the  only  practical  way  possible,  by  showing  the  experience'  of 
others  as  was. done  in  this  case  by  the  evidence  objected  to. 

The  case  of  the  District  of  Columbia  v.  Arms,  107  U.  S.  519, 
^7  L:  Ed.  618,  2  Sup.  Ct.  Rep.  840,  is  a  well-considered  case 
and  much  cited.  In  this  case  the  witness  was  asked  whether 
other  accidents  had  happened  at  that  place.  The  court  allowed 
the  question  against  the  city's  objection,  for  the  purpose  of 
showing  the  condition  of  the  street,  and  the  liability  of  other 
persons  to  fall  there.  The  witness  answered  that  he  had  seen 
persons  stumble  over  there.  The  supreme  court  upheld  the 
ruling  of  the  trial  court.  (See,  also.  Smith  v.  Township  of 
Sherwood,  62  Mich.  159,  28  N.  W.  806-809;  Lonibar  v.  Vxi- 
lage  of  East  Tawas,  86  Mich.  14,  48  N.  W.  947,  948 ;  Yates  v. 
City  of  Covington,  119  Ky.  228,  83  S.  W.  592;  Smith  v.  City  of 
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Sewttle,  33  Wash.  481,  74  Pac.  674;  City  of  Junction  City  v. 
Blades,  1  Kan.  App.  85,  41  Pac.  677,  678;  City  of  Topeka  v. 
Sherwood,  39  Kan.  690,  18  Pac.  93^-936;  BirmvngJiam  Union 
By.  Co,  V.  Alexander,  93  Ala.  133,  9  South.  525 ;  City  of  Bloom- 
ington  v.  Legg,  151  111.  9,  42  Am.  St.  R^p.  216,  37  N.  E.  696  ; 
Hunt  V.  City  of  Dubuque,  96  Iowa,  314,  65  N.  W.  319 ;  City  of 
Augusta  v.  Hafers,  61  Ga.  48,  34  Am.  Rep.  95 ;  Darling  v.  West- 
nwreland,  52  N.  H.  401,  13  Am.  Rep.  55;  Findley  Brewing  Co. 
V.  Bauer,  50  Ohio  St.  560,  40  Am.  St.  Rep.  686,  35  N.  E.  55; 
City  of  TaylorviUk  v.  Stafford,  196  111.  288,  .63  N.  E.  624; 
Scott  V.  City  of  New  Orleans,  75  Fed.  373,  21  C.  C.  A.  402.) 

In  Calkins  v.  City  of  Hartford,  33  Conn.  57,  87  Am.  Dec. 
194,  defendants  oflfered  evidence  that  a  number  of  persons, 
during  the  whole  of  the  time  claimed,  repeatedly  passed  along 
and  over  the  sidewalk  in  question  without  slipping  thereon,  or 
experiencing  any  inconvenience  whatever.  The  court  held  it 
admissible.  Other  cases  holding  such  negative  evidence  admis- 
sible are:  Birmingham  Union  Ry.  Co,  v.  Aleocander,  93  Ala. 
133,  9  South.  525 ;  Doyle  v.  St.  Paul  M,  &  M.  By,  Co.,  42  Minn. 
79,  43  N.  W.  787 ;  Illinois  Central  B,  Co.  v.  Treat,  179  111.  576, 
54  N.  E.  290;  City, of  Aurora  v.  Broum,  12  111.  App.  122; 
Wigmore  on  Evidence,  sec.  458.) 

MR.  JUSTICE  HURLY  delivered  the  opinion  of  the  court. 

This  action  was  brought  for  the  recovery  of  damages  alleged 
to  have  been  sustained  by  the  plaintiff  by  reason  of  falling  on. 
a  sidewalk  in  the  city  of  Billings  in  December,  1914. 

The  complaint  alleges  that  the  sidewalk  at  the  place  where 
the  accident  occurred  was  constructed  and  allowed  to  remain  in 
an  improper,  dangerous  and  defective  condition,  the  result  of 
improper  and  excessive  troweling  and  working  of  the  cement 
in  the  construction  and  finishing  of  the  surface  of  the  side- 
walk, thereby  making  the  same  glassy,  smooth,  and  slippery; 
that  during  said  time  accidents  had  frequently  happened  to 
persons  walking  thereon,  and  that  such  dangerous  condition  had 
existed  for  a  period  of  over  six  years  prior  to  the  time  of  the 
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accident  in  question ;  that  during  all  of  this  time  the  defendant 
had  notice,  or  in  the  exercise  of  ordinary  caution  should  have 
known,  of  the  said  accidents  and  dangerous  condition;  and 
that  wholly  and  by  reason  of  the  negligent,  careless,  and  unlaw, 
ful  acts  and  omissions  of  the  defendant,  and  without  any  fault 
or  want  of  care  on  her  part,  and  without  any  knowledge  on 
her  part  of  the  dangerous  and  defective  condition  of  said  side- 
walk, she  was  injured  as  alleged. 

A  trial  to  a  jury  was  had,  in  which  trial  defendant  prevailed, 
a  new  trial  was  denied,  and  the  case  appealed  to  this  court  from 
the  order  denying  the  motion  for  new  trial,  and  from  the  judg- 
ment. 

Plaintiff's  testimony,  so  far  as  pertinent  to  the  questions 
involved  upon  the  appeals,  is  substantially  as  follows:  ''There 
was  snow  on  the  sidewalk,  and  in  places  there  was  no  snow  at 
all.  It  was  dry  and  glassy.  It  was  like  gla^s;  it  was  so  slick. 
On  the  place  where  I  ^fell  it  was  dry  and  glassy.  There  was 
no  snow  there.  •  •  •  i  was  wearing  ordinary  shoes  and 
was  walking  along  slow.  There  was  some  snow  a  few  feet  ahead 
of  where  I  fell.  •  •  •  I  had  heard  the  walk  was  slick,  and 
I  never  paid  any  attention  to  it.  I  went  up  and  down  this 
street  about  once  a  week.  •  •  •  i  don't  know  what  caused 
the  smooth  and  slippery  surface  of  the  walk  where  I  fell.  I 
know  it  was  more  smooth  and  glassy  than  the  sidewalk  adjoin- 
ing it.  I  have  lived  where  I  now  live  for  about  six  years, 
and  have  been  over  this  walk  at  all  seasons  of  the  year — winter, 
summer,  spring  and  fall.  I  never  fell  or  slipped  before.  I 
do  not  know  that  I  ever  observed  that  it  was  dangerous  for 
travel  by  people  on  foot,  but  I  knew  it  was  a  little  slick  from 
what  I  had  heard,  but  I  never  paid  much  attention  to  it  myself. 
My  knowledge  was  wholly  from  what  I  had  heard,  and  not 
from  what  I  had  noticed  myself.  I  had  no  more  difficulty  in 
going  over  this  sidewalk  than  the  ^est  of  "^  sidewalk  in  the 
same  block,  or  any  other  sidewalk.  I  h..  loticed  that  the 
walk  was  slippery.  I  heard  my  neighbors  and  other  people  say 
the  walk  was  dangerous.    I  did  not  discontinue  using  it.    I 
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never  saw  anyone  else  fall  on  the  sidewalk.  •  •  •  I  am 
certain  I  did  not  fall  on  any  particular  portion  of  the  walk 
which  was  covered  by  snow.  The  snow  had  nothing  whatever 
to  do  with  my  falling  on  the  sidewalk,  or  with  the  accident." 

Other  testimony  was  given  by  plaintiff's  witnesses  to  the  effect 
that  the  sidewalk  in  question  was  slippery,  and  that  other 
people  had  slipped  or  fallen  thereon  on  numerous  occasions, 
[1, 2]  and  that  it  was  slippery  and  smooth  because  defectively 
constructed,  as  alleged  in  the  complaint. 

The  plaintiff  also  offered  to  prove  by  the  witness  Burke 
''that  walks  similar  to  the  one  on  which  the  accident  occurred, 
and  which  had  been  constructed  by  the  same  contractors,  at  the 
same  time,  and  under  the  same  conditions,  have  been  chipped  on 
the  surface  by  the  city  of  Billings."  This  testimony  was  offered 
for  the  sole  purpose  of  showing  notice  to  the  city  of  the  con- 
dition of  the  walk  on  which  the  accident  occurred,  and  not  to 
impute  negligence  to  the  defendant.  '  Defendant  objected  to 
the  offer,  which  objection  was  sustained,  and  appellant's  assign- 
ment of  error  numbered  1  is  based  thereon. 

Assuming  that  the  city  may  have  had  notice  or  knowledge  that 
the  other  walks  referred  to  in  the  offer  of  evidence  were  de- 
fective, we  fail  to  see  how  this  fact  would  impute  notice  to  the 
city  that  the  walk  on  which  Mrs.  Kansier  was  injured  was  like- 
wise defective.  Besides,  the  offer  of  proof  does  not  attempt 
to  fix  the  time  when  the  changes  in  the  other  walks  were  made. 

AmoAg  other  things,  numerous  witnesses  on  the  part  of  the 
[3]  defendant  testified  that  they  were'  familiar  with  the  con- 
dition of  the  walk  in  question,  had  used  it  frequently  for  a 
number  of  years,  had  seen  its  use  during  that  period,  and  had 
never  had  any  diflBculty  in  the  use  of  the  same,  and  had  never 
observed  others  to  have  any  diflBculty.  This  testimony  was  re- 
ceived, in  part,  over  the  objection  of  the  plaintiff,  though  as  to 
some  of  the  questions  upon  this  subject  timely  objections  were 
not  made.  Upon  the  rulings  of  the  court  in  admitting  this 
testimony,  specifications  of  error  numbered  2  to  27|  inclusive^ 
are  based,    x 
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As  to  the  questions  involvecl  in  these  specifications,  the  record 
discloses,  as  heretofore  stated,  that  plaintiff  offered  the  evidence 
of  witnesses  to  the  effect  that  persons  other  than  plaintiff  had 
slipped  or  fallen  on  the  walk  in  question.  This  evidence  ap- 
pears in  the  record  without  objection,  and  plaintiff  contends  it 
was  admissible  under  the  authority  of  Leonard  v.  Citif  of  Butte, 
25  Mont.  410,  65  Pac.  425,  O'Flynn  v.  (7%  of  Butte,  36  Mont. 
493,  93  Pac.  643,  and  PuUen  v.  City  of  Butte,  45  Mont.  46,  121 
Pac  878,  and  as  it  was  received  by  the  court  it  is  necessary  to 
mention  it  but  briefly. 

Appellant  asserts  that  the  testimony  offered  by  plaintiff  was 
[4]  solely  for  the  purpose  of  showing  notice,  and  not  for  the 
pnrpose  of  showing  negligence;  but  an  examination  of  the  rec- 
ord does  not  disclose  that  it  was  offered  for  this  purpose  only, 
nor  did  the  plaintiff  tender,  nor  the  court  give,  an  instruc- 
tion limiting  the  effect  of  the  evidence  to  that  end  only.  It 
having  been  admitted  generally,  it  must  be  presumed  that  the 
jnry  considered  the  same  in  determining  whether  or  not  the 
walk  in  question  was  in  fact  dangerous  in  the  respects  alleged 
by  appellant. 

The  important  fact  for  the  jury  to  determine  in  the  case  was 
whether  or  not  the  walk  was  improperly  constructed,  render- 
ing it  dangerous  for  pedestrians.  Unless  plaintiff's  claim  was 
substantiated  in  this  respect,  she  could  not  recover.  From  the 
testimony  offered,  the  jury  must  have  considered  the  same  as 
bearing  upon  the  defective  condition  of  the  walk.  Defendant 
surely  was  entitled  to  offer  testimony  that  the  walk  in  question 
was  not  dangerous  in  the  respects  contended  by  plaintiff. 
Plaintiff,  however,  contends  that  the  evidence  offered  by  the 
city  was  not  competent,  and  did  not  tend  to  disprove  plaintiff's 
contentions.  Numerous  cases  are  cited  by  appellant  as  author- 
ity for  the  position  that  the  testimony  so  received  was  not  com- 
petent. 

As  a  whole,  the  cases  cited  by  appellant  sustain  the  prop- 
osition that  where,  as  in  the  case  of  an  obstruction  on  a  side- 
walk raising  the  surface  of  the  walk  several  inches  higher  than 
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the  surrounding  walk  (Baiier  v.  Indianapolis,  99  Ind.  56),  where 
a  party  fell  into  an  area  opening  into  a  public  footway  {Tern- 
perance  Hall  Assn.  v.  OUes,  33  N.  J.  L.  26Q),  where  injury 
resulted  from  a  circular  hole,  with  an  additional  depression  in 
the  walk  {Marvin  v.  City  of  New  Bedford,  158  Mass.  464,  33 
N.  E.  605),  where  a  sleigh  was  pushed  off  the  road  by  a  pass- 
ing vehicle,  by  reason  of  the  way  not  being  wide  enough  for 
two  to  pass  {Kidder  v.  Dunstable,  11  Gray  (Mass.),  342),  in  a 
case  where  plaintiff  was  injured  by  a  falling  rock  in  a  imine 
(Burgess  v.  Davis,  165  Mass.  71,  42  N.  E.  501),  or  where  a  rail- 
road employee  was  injured  in  moving  cars  upon  a  track  which 
moved  up  and  down  when  cars  were  moved  over  it,  by  reason 
of  the  track  being  laid  in  boggy  ground  {Louisville  R.  Co.  v. 
Kemper,  153  Ind.  618,  53  N.  E.  931),  or  where  animals,  being 
transported  on  a  ferry-boat,  fell  off  and  were  injured,  by  reason 
of  there  being  no  barrier  on  the  boat  {Lewis  v.  Smith,  107  Mass. 
334) ,  or  where,  a  bridge  over  a  stream  having  been  washed  out, 
travelers  were  forced  to  drive  through  the  stream  and  one 
was  injured  by  driving  into  a  hole  therein  {Oarske  v.  Town  of 
BidgeviUe,  123  Wis.  503,  3  Ann.  Cas.  747,  102  N.  W.  22),  or 
where  a  person  in  the  dark  fell  down  an  elevator  shaft  {Parker 
V.  Portlamd  Pub,  Co.,  69  Me.  175,  31  Am.  Rep.  262) ,  or  where 
a  brick  from  a  cornice  fell,  injuring  a  workman  {Mayer  v. 
Thompson  etc.  Bldg,  Co.,  116  Ala.  634,  22  South.  859),  or  where 
a  railway  employee  was  injured  by  projecting  bolts,  because 
there  was  not  room  between  the  train  and  the  projection  to 
permit  him  to  ride  in  safety  {Bryce  v.  Chicago  etc.  Ry.  Co., 
103  Iowa,  665,  72  N.  W.  780),  or  where  horses  fell  over  an 
unprotected  embankment  {Baltimore  &  R.  Turnpike  Road  Co.  v. 
State,  71  Md.  573,  18  Atl.  884),  evidence  as  to  the  use,  main- 
tenance or  existence  of  the  cause  of  the  injury  for  months,  or 
even  years,  without  injury  to  persons  or  animals,  was  not 
competent  on  the  part  of  the  respective  defendants. 

Anderson  v.  Taft,  20  R.  I.  362,  39  Atl.  191,  and  Branch,  v. 
Libbey,  76  Me.  321,  57  Am.  Rep.  810,  5  Atl.  71,  sustain,  in  a 
general  way,  appellant's  position;  but  neither  contains  a  re- 
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cital  of  sufiScient  facts  to  illustrate  the  principle  involved.  Mc- 
OraU  V.  Kalamazoo,  94  Mich.  52,  53  N.  W.  955,  cited  by  appel- 
lanty  we  regard  as  not  in  point. 

On  the  other  hand,  in  Birmingham  U.  Ey,  Co.  v.  Alexander, 
93  Ala.  133,  9  South.  525,  plaintiff  was  injured  while  driving 
a  wagon  on  the  tracks  of  the  defendant  at  a  public  crossijig; 
the  iniury  being  alleged  to  have  been  by  rea;5on  of  the  tracks  not 
having  been  properly  ballasted  and  surfaced,  nor  level  with  the 
surface  so  as  to  permit  unobstructed  passage  across  the  street. 
The  trial  court  permitted  testimony  on  the  part  of  defendant 
that  others  had  passed  over  this  particular  point  and  that  they 
had  found  the  same  in  such  condition  as  not  to  hinder  the  free 
passage  of  vehicles.  In  passing  upon  the  question  involved, 
the  supreme  court  said:  **It  would  •  •  •  have  been  com- 
petent for  the  plaintiff  to  prove  that  other  similar  casualties 
had  happened  at  that  crossing,  as  tending  to  show  a  defective 
condition  of  the  track.  On  like  considerations  the  defendant 
should  be  allowed  the  benefit  of  proof  that  the  track,  as  it  was 
at  the  time,  was  constantly  crossed  by  other  persons,  linder 
similar  conditions,  without  inconvenience,  hindrance  or  peril, 
as  evidence  tending  to  show  the  absence  of  the  alleged  defect, 
or  that  it  was  not  the  cause  to  which  the  injury  complained  of 
should  be  imputed.  The  negative  proof  in  the  one  case,  equally 
with  the  affirmative  proof  in  the  other,  serves  to  furnish  the 
means  of  applying  to  the  matter  the  practical  test  of  common 
experience.  A  knowledge  of  the  experience  of  others,  who  were, 
ui  like  manner  with  the  plaintiff,  brought  into  contact  with  the 
alleged  defective  structure,  may  enable  the  jury  to  weigh  fill 
the  evidence  before  them  in  the  light  of  the  rule  that  like 
causes,  operating  under  like  conditions,  produce  like  results. 
If  the  question  is  looked  at  from  the  standpoint  of  common 
sense,  it  is  plain  that  one  seeking  to  reach  a  satisfactory  con- 
clusion as  to  whether  or  not  the  defect  existed  or  caused  the 
injury  would  not  reject  the  aid  furnished  by  the  fact  that  other 
vehicles  were  constantly  passing  over  the  track  at  that  point 
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without  any  observable  hindrance.  The  court  erred  in  exclud- 
ing the  evidence  upon  this  subject." 

In  City  of  Aurora  v.  Brown,  12  111.  App.  122,  an  action  for 
an  injury  alleged  to  have  been  sustained  by  reason  of  a  slip- 
pery walk,  the  court  said:  ** Questions  are  made  by  appellant  in 
regard  to  the  admissibility  of  certain  evidence  to  the  effect  that 
others  slipped  and  fell  on  this  walk,  and  a  great  deal  of  author- 
ity is  quoted  on  both  sides  on  the  subject.  The  court  admitted 
this  dass  of  evidence  against  the  objection  of  appellant.  We 
are  of  the  opinion  that  the  evidence  was  admissible.  The  de- 
fect claimed  in  the  walk  was  that  it  was  so  smooth  that  it  was 
dangerous  to  travel  on  account  of  travelers  slipping  down  upon 
it.  How  could  it  be  told  whether  men's  feet  would  slip  while 
passing  over  it,  unless  by  experiment  or  trial,  or  to  what  extent 
or   how  badly  they  would    slides    It  was  material   to    know 

* 

whether  the  feet  would  slide  from  under  a  person  while  walk- 
ing on  an  ordinary  walk,  or,  if  he  was  taking  short,  careful 
steps  J  what  the  effect  would  be." 

In  Calkins  v.  City  of  Hartford,  33  Conn.  57,  87  Am.  Dee. 
194,  the  court  said:  **In  this  case  the  plaintiff   offered  evi- 
dence tending  to  show  that  she  sustained  an  injury  by  slipping 
on  a  formation  of  ice,  which  had  remained  about  four  days  on 
a  sidewalk,    •    •    •    and    that    it  was    dangerous  to  cross. 
•    •    •    The  defendants  offered  evidence  to  show  that  a  num- 
ber of  persons  during  the  whole  time  claimed  repeatedly  passed 
along  and  over  the  sidewalk  in  question,  without  slipping  there- 
on or  experiencing  any  inconvenience  whatever.     •    •    •     One 
important  question  in  this  case  was  whether,  if  the  ice  was  there, 
it  was  or  was  not  in  a  slippery  and  dangerous  condition.     If 
the  plaintiff  had  offered  evidence  to  show  that  a  number  ol 
persons  had  actually  slipped  upon  it,  it  would  have  been  strong 
proof  that  it  was  in  a  slippery  and  dangerous  condition.     Men 
always  act  on  such  evidence  in  deciding  whether  they  will  risk 
their  limbs  or  not.    Why,  then,  should  not  proof  that  a  number 
of  persons  passed  over  it  and  did  not  slip  be  admitted  as  tend- 
ing to  show  that  it  was  not  in  a  slippery  cpnditiont" 
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/  In  distinguishing  the  rules  relative  to  cases  of  the  class  in- 
volved herein,  the  supreme  court  of  Connecticut  in  Taylor  v. 
Town  of  Monroe,  43  Conn.  36,  used  the  following  language, 
which  seemH  particularly  pertinent:  **The  object  of  the  pro- 
posed evidence  was  to  show  that  actual  use  had  tested  the  way 
and  had  shown  it  to  ^be  safe.  •  •  ^  •  To  reach  that  object 
the  use  and  experience  of  others  relied  upon  must  have  been 
of  a  nature  to  have  tested  the  alleged  defect;  or,  in  other  words, 
it  must  have  been  a  use  and  test  substantially  similar  to  that  of 
the  plaintiflf.'*     . 

The  application  of  this  rule  would  seem  to  leave  much  to 
the  discretion  of  the  trial  court  in  determining  whether  or 
not  the  case  falls  within  the  class  where  such  evidence  is  admis- 
^bla  Certainly,  in  the  case  at  bar  the  evidence  of  the  wit- 
nesses for  the  defendant  showed  tests  and  experience  similar 
to  that  of  plaintiff. 

We  believe  the  court  committed  no  error  in  admitting  the 
evidence. 

Specification  No.  28  needs  no  discussion,  as  that  assignment 
[6]  of  error  is  based  upon  the  refusal  of  the  court  to  strike 
the  answer  of  the  witness  Wesch  to  a  certain  question ;  the  ques- 
tion itself  not  having  been  objected  to.  In  this  the  court  cer- 
tainly committed  no  error. 

Appellant  tendered  the  following  instruction,  and  specification 
[6]  of  error  No.  29  is  based  upon  the  court's  refusal  to  give 
the  same:  *'The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff  was  injured  and  sustained 
damages  as  charged  in  the  complaint,  and  that  such  injury 
was  the  combined  result  of  the  elements  and  the  defective  and 
improper  construction  of  said  sidewalk  (if  they  find  the  con- 
struction of  said  walk  to  be  defective  and  improper),  and  that 
the  damage  would  not  have  been  sustained  but  for  such  defective 
and  improper  construction  of  said  sidewalk,  although  the  pri- 
mary cause  was  due  to  the  elements,  still  if  the  jury  further 
believe  from  the  evidence  that  the  plaintiff  was  guilty  of  no 
fault  or  negligence  on  her  part,  and  the  accident  one  which 
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common  prudence  and  ordinary  sagacity  on  the  part  of  the 
plaintiff  could  not  have  foreseen  and  provided  against,  then  the 
defendant  is  liable,  provided  the  jury  believe  from  the  evidence 
that  the  defendant  was  guilty  of  negligence  in  not  remedying 
the  improper  and  defective  construction  of  said  sidewalk,  within 
a  reasonable  time  after  the  defendant  either  had  actual  notice 
of  said  defective  and  improper  construction  or  in  the  exercise 
of  ordinary  care  and  diligenbe  should  have  discovered  the  exist- 
ence of  such  defective  and  improper  construction/'  We  believe 
the  court  did  not  commit  error  in  the  respects  contended  for  by 
appellant.  There  is  no  evidence  in  the  case  that  the  elements 
were  the  primary  cause,  or  any  cause  whatever,  of  the  injury 
to  appellant,  or  that  the  elements  in  any  way  or  to  any  extent 
caused. or  contributed  to  appellant's  injury.  On  the  contrary, 
appellant's  own  testimony,  as  heretofore  recited,  was  to  the  posi- 
tive effect  that  the  elements  in  no  way  contributed  to  the  injury. 

Error  is  likewise  assigned  by  appellant  upon  the  court's  re- 
fusal to  give  her  proposed  instructions  numbered  6  and  10 
(specifications  30  and  31),  which  are  as  follows: 

No.  6:  **The  court  instructs  the  jury  that  the  city  of  Billings, 
[7]  by  its  officer,  Mr.  McDonald,  one  of  its  aldermen,  had 
notice  of  the  existence  of  a  smooth,  slippery,  and  glas^  con- 
dition of  the  surface  of  the  sidewalk,  at  the  point  complained 
of,  at  and  prior  to  the  time  of  the  alleged  injury  to  plaintiff; 
and  if  you  find  that  the  existence  of  such  smooth,  slippery  and 
glassy  condition  of  the  surface  of  the  sidewalk  constituted  a 
dangerous  defect  therein,  on  account  o!f  the  defective  and  im- 
perfect construction,  1;hen  the  city  would  be  liable  for  any 
damages  sustained  by  plaintiff  on  account  of  the  existence  of 
such  defect,  if  you  find  from  the  evidence  that  the  same  was 
a  defect  and  the  plaintiff  was  in  the  exercise  of  ordinary  care 
while  walking  thereon  and  thereover." 

No.  10:  **The  court  instructs  the  jury  that  the  positive 
[8]  testimony  of  one  credible  witness  to  a  fact  is  entitled  to 
more  weight  than  the  testimony  of  several  witnesses  equally 
credible  who  testify  negatively,  or  to  collateral  circumstances 
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merely  persuasive  in  their  character  from  which  a  negative  may 
be  inferred." 

We  believe  that  both  of  these  instructions  were  comments 
upon  the  weight  of  the  evidence,  and,  as  has  been  so  often  held 
by  this  court,  were  not  proper  instructions  to  be  submitted  to 
the  jury.  In  addition,  the  sixth  proposed  instruction  does  not 
embody  the  rule  relating  to  proximate  cause.  (Cummings  v. 
Reins  Capper  Co.,  40  Mont.  599,  107  Pac.  904.) 

Error  is  also  assigned  by  reason'  of  the  giving  by  the  court  of 
instructions  7,  9,  10,  11  and  12  (specifications  3^-36),  as  fol- 
lows: 

No.  7:  "You  are  instructed  thdt  if  you  believe  from  the 
[9]  evidence  in  this  case  that  the  particular  sidewalk  described 
in  the  complaint  herein,  and  which  it  is  alleged  was  improperly 
constructed,  was  at  the  date  of  the  accident  in  question,  and 
prior  thereto,  reasonably  safe  for  public  use  and  travel,  then 

i 

the  plaintiff  cannot  recover  in  this,  action,  and  you  should 
find  for  the  defendant." 

No.  9:  **You  are  instructed  as  a  matter  of  law  that  a  city 
is  not  required  to  have  its  sidewalks  so  constructed  as  to  secure 
to  persons  using  them  absolute  and  complete  immunity  from 
injury,  nor  is  it  bound  to  use  the  utmost  care  and  exertion  to 
that  end.  It  is  not  an  insurer  against  injuries,  and  its  legal 
duty  in  this  connection  is  fully  discharged  if  it  constructs  and 
maintains  its  sidewalks  in  such  manner  as  to  be  reasonably  safe 
for  use  by  persons  exercising  ordinary  care  and  caution." 

No.  10:  "You  are  instructed  that  an  'accident'  is  an  unusual 
[10]  and  unexpected  occurrence,  to  which  human  fault  does 
not  contribute,  and  that  if  the  injuries  sustained  by  plaintiff, 
if  any,  were  purely  the  result  of  an  accident  as  above  defined, 
then  she  cannot  recover  in  this  action.  In  other  words,  if  the 
sidewalk  upoh  which  plaintiff  fell  was  at  the  time  in  a  rea- 
sonably safe  condition  for  public  use  and  travel,  and  the  plain- 
tiff was  at  that  time  exercising  reasonable  care  and  caution  for 
her  own  safety,  then  the  occurrence  must  be  deemed  to  be  purely 
an  accident  or  a  misfortune,  for  which  the  city  is  not  liable." 
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No.  11:  "You  are  instructed  that  the  ordinary  and  reason- 
able care  required  of  plaintiff  is  that  degree  of  care  which  might 
reasonably  be  expected  from  an  ordinarily  prudent  person 
under  ,the  circumstances  surrounding  her  at  the  time.  If  you 
find  from  the  evidenc'e  that  at  the  time  in  question  the  sidewalk 
was  improperly  constructed,  and  by  reason  of  such  improper 
construction  was  unusually  slippery  or  otherwise  dangerous,  and 
you  further  find  that  such  facts  were  then  known  to  plaintiff, 
then  the  law  required  her  to  use  more  care  than  if  she  had  not 
such  knowledge,  and  if  she  neglected  to  do  s6,  and  such  neglect 
contributed  to  the  injury  she  sustained,  if  any,  she  cannot  re- 
cover in  this  action,  and  your  verdict  should  be  for  the  de- 
fendant." 

No.  12:  **You  are  instructed  that  the  negligence  charged 
against  the  defendant  in  this  case  is  the  alleged  improper  and 
[11]  defective  construction  of  the  sidewalk  in  question,  and 
it  is  contended  by  plaintiff  that  the  accident  was  caused  by 
the  slippery  and  dangerous  condition  of  the  surface  of  the  side- 
walk, due  wholly  to  such  alleged  improper  construction.  There- 
fore, if  you  find  from  the  evidence  that  the  accident  was  caused 
by  the  plaintiff  stepping  or  slipping  upon  ice  or  snow  which 
lay  upon  such  sidewalk,  or  if  you  find  that  such  accident  was 
sdue  to  any  cause  whatsoever  other  than  the  particular  cause 
charged  in  the  complaint,  then  the  plaintiff  cannot  recover  in 
this  action,  and  you  should  find  for  the  defendant." 

No.  7,  we  believe,  correctly  states  the  law.  Complaint  is 
made  that  the  instruction  ''denies  the  plaintiff  the  presumption 
that  the  walk  was  in  a  reasonably  safe  condition  for  travel." 
We  do  not  think  the  instruction  can  be  so  construed.  If  tho 
[12]  plaintiff  desired  an  instruction  covering  the  point  now 
urged  by  her,  it  was  the  duty  of  counsel  to  tender  one  upon  the 
point  embodying  their  ideas. 

To  instruction  No.  9  the  only  objection  urged  was  that  it 
[13]     was  repetition,  and  this,  we  think,  may  be  disregarded. 

The  objection  urged  ^  at  the  trial  to  instruction  No.  10  was 
that  it  was  ''an  attempt  to  raise  the  question  of  contributory 
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negligence,  which  is  not  an  issue  in  the  case."  In  this  con- 
struction  we  do  not  agree.  (Hunter  v.  Montana  Cent,  By,  Co., 
22  Mont.  525,  57  ]^ac.  140.) 

Instraction  No.  11  was  objected  to  upon  the  trial  solely  be- 
cause there  was  no  evidence,  as  contended  by  appellant,  to 
support  the  instruction,  and  nothing  to  show  whether  or  not 
plaintiff  had  any  notice  of  the  alleged  defects  in  the  walk.  We 
think  a  reading  of  the  portion  of  the  testimony  set  forth  in 
this  opinion  will  disclose  that  there  was  sufScient  testimony 
by  plaintiff  herself  to  justify  this  instruction. 

Instruction  No.  12,  under  the  testimony,  might  well  have  been 
omitted;  but  we  fail  to  find  where  any  prejudice  to  plaintiff's 
rights  could  follow  from  the  giving  of  the  same. 

No  error  appearing  in  the  rulings  of  the  trial  court,'  the 
motion  for  new  trial  should  have  been  denied.  The  judgment 
and  order  appealed  from  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Assocutb  Justices  Hollo- 
way,  Patten  and  Coopbb  concur. 
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PUKE  OIL  CO.  ET  AL.,  Respondents,  v.  CHICAGO,  MILWAU- 
KEE &  ST.  PAUL  RY.  CO.  et  al.,  AppeUants. 

(No.  4,039.) 
(Submitted  September  13,  1919.    Decided  October  7,  1919.) 

[185  Pac.  150.] 

Railroads — Fires  on  Right  of  Way — Statutory  Liability — Pleads 
ings  and  Practice — Complaint — Defenses — Origin  of  Fire- 
Actionable  Negligence — Evidence — Trial — Nonsuit — Instrtu>' 
tions — General  Verdict, 

Railroads — Fire  on  Bight  of  Way — Statutory  Liability — Complaint — Con- 
tents. 

1.  In  an  action  to  recover  damages,  under  section  4310,  Revised 
Codes,  for  the  destruction  of  property  by  fire  communicated  to  it 
through    combustible    material    permitted    by    a   railway    company   to 

♦Resigned  November  8,  1919. 

t  Appointed    November   24,    1919,    to    succeed   Hon.   Qeorge   Y.   Patten, 
resigned. 

On  admissibility  of  evidence  of  other  fires,  in  case  of  railroad  fires,  see 
note  in  32  L.  B.  A.  (n.  B.)  1146. 

On  duty  and  obligation  of  railroad  company  to  guard  against  setting  oix^ 
fires,  see  note  in  9  L.  B.  A.  750. 

(2W) 
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accumulate  on  its  right  of  way,  a  priina  facie  case  of  negligence  as 
est-ablished  by  showing  that  derfendant  permitted  the  accumulation  of 
such  material  on  its  right  of  way ;  but  to  enable  plaintiff  to  recover, 
he  must  show  also  that  the  property  was  destroyed  by  fire  emanating 
from  the  operation  of  the  railroad,  and  that  the  combustible  materi^ 
was  an  agency  through  which  the  fire  was  communicated  to  the  prop- 
erty destroyed. 

Negligence — When  Actionable. 

2.  Negligence  gives  rise  to  a  cause  of  action  only  when  it  is  a  proxi- 
mate cause  of  injury. 

Railroads — Fire  on  Right  of  Way — Damages — What  not  a  Defense. 

3.  T!he  fact  that  defendant  railway  company  may  have  exercised 
the  highest  degree  of  care  in  equipping  and  operating  its  locomotives 
is  no  defense  in  an  action  of  the  nature  of  the  above  (par.  1)  if  it 
permitted  combustible  material  to  accumulate  on  its  right  of  way  and 
thus  become  an  active  agency  in  communicating  fire,  which  escaped 
from  a  locomotive  used  in  the  operation  of  its  road  to  adjacent 
property. 

Same — Prima  Facie  Case  of  Negligence — How  Overcome. 

4.  A  prima  facie  case  of  negligence  established  by  plaintiff  in  an 
action  brought  under  section  4310,  Revised  Codes,  may  be  overcome 
by  evidence  that  the  railway  company  exercised  reasonable  care  to 
keep  its  right  of  way  free  from  combustible  mate'riaL 

Same — Nonsuit — Failure  to  Stand   upon  Motion — £ffect. 

5.  By  failing  to  stand  upon  its  motion  for  nonsuit,  defendant  as- 
sumed the  risk  of  aiding  plaintiff's  case  by  its  own  evidence,  and 
where  the  defect  in  the  latter's  case  is  so  cured,  error  cannot  be  predi- 
cated upon  the  court's  refusal  to  grant  the  motion. 

Same — Negligence — Provable  by  Circumstantial  Evidence. 

A.  The  presence  of  combustible  material  on  a  railroad's  right  of  way, 
and, the  communication  of  fire  from  a  locomotive  through  the  agency 
of  such  material  to  adjacent  property,  may  be  established  by  circum- 
stantial evidence. 

Same — Origin  of  Fire — ^Circumstantial  Evidence. 

7.  The  origin  of  fire  may  be  established  by  inferences  drawn  from 
slight  circumstantial  evidence. 

Trial— Striking  Answer  of   Witness — When  Motion  Too  Late. 

8.  After  a  question  has  been  answered  by  a  witness,  a  motion  to 
strike  the  answer  is  too  late. 

Railroads — ^Fires  on   Right   of   Way — Evidence  of   Other  Fires — Admissi- 
bility, 

9.  Evidence  that  fires  other  than  the  one  made  the  basis  of  an  action 
against  a  railroad  company  under  section  4310,  Revised  Codes,  had 
been  set  on  its  right  of  way  in  the  same  neighborhood,  about  the 
same  time,  by  other  locomotives  operated  by  it,  was  competent  as 
tending  to  prove  that  it  had  permitted  combustible  material  to  accumu- 
late on  the  right  of  way. 

^ 

Trial — Evidence  Admissible  if  Competent  upon  Any  Issue.  • 

10.  If  evidemce  was  competent  upon  any  issue  raised  by  the  plead- 
ings; its  introduction  was  proper,   though  it  may  have  been  incom- 
petent  i^s   proof   of   any   other   fact. 

Same— Erroneous  Instructions  Favorable  to  Appellant — Harmless  Error. 

11.  Error  in  giving  instructions  which  were  inapplicable  to  the  facts, 
but  more  favorable  to  appellant  than  to  respondent,  was  harmless. 
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Railroads — Fire  on  Bight  of  Way — InstTuction — ^Harmless  Knror. 

12.  The  evidence  having  shown  that  there'  was  only  one  loeomotiTt 
of  defendant  upon  a  certain  track  upon  which  the  &re  started  which 

/  destroycfd   plaintiff's  building,  an  instruction  which   referred   to   any 

locomotive  of  the  company  as  the  agency  through  which  the  fire  was 
permitted  to  escape  could  not  have  prejudicially  affected  the  rights  of 
defendant  in  the  eyes  of  the  jury. 

Trial — Charge  to  Jury — ^To  be  Viewed  as  a  Whole, 

13.  The  charge  to  the  jury  is  to  be  considered  at  a  whole  and  the 
several  instructions  reconciled,  if  possible. 

Same— Defenses — Effect  of  General  Verdict. 

14.  The  several  defenses  interposed  by  defendant  railway  company 
having  been  properly  submitted  to  the  jury,  its  general  verdict  was, 
in  effect,  a  finding  against  it  upon  each  of  them. 

[As  to  validity  of  law  imposing  duty  to  equip  locomotive  enginss 
with  spark-arresters  and  making  communication  of  fire  prima  fade 
evidence  of  negligence,  see  note  in  62  Am.  St.  Bep.  171.] 

Appeal  from  Didrict  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Action  by  the  Pure  Oil  Company  and  another  against  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  and  another. 
Judgment  for  plaintiffs,  and  from  an  order  denying  its  motion 
for  a  new  trial,  defendants  appeal.    Affirmed. 

Mr,  Chas.  J.  Marshall,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

It  was  prejudicial  error  to  admit  testimony  of  fires  set  by 
other  engines.  (33  Cyc.  1374;  Jacksonville  etc.  By,  Co.  v.  Perir 
insular  Land  etc.  Co.,  27  Fla.  1,  157,  17  L.  R.  A.  33,  9  South. 
661,  689;  Inman  v.  Elhertori  Air-Line  B.  Co.,  90  Ga.  663,  35 
Am.  St.  Rep.  232,  and  note,  16  S.  B.  958;  Green  Bidge  B.  Co. 
V.  Brinkman,  64  Md.  52,  54  Am.  Rep.  755,  20  Atl.  1024;  Camp- 
bell V.  Missouri  Pac.  B.  Co.,  121  Mo.  340,  42  Am.  St.  Rep.  530, 
25  L.  R.  A.  175,  25  S.  W.  936 ;  Henderson  v.  Philadelphia  etc. 
B.  Co.,  144  Pa.  St.  461,  27  Am.  St.  Rep.  652,  16  L.  R.  A.  299, 
22  Atl.  851.) 

The  court  erred  in  giving  instruction  No.  10,  that  if  it  had 
been  shown  that  fire  escaped  from  defendant's  locomotive,  the 
burden  shifted  to  it  to  show  that  it  did  so  without  its  fault. 

The  best  statement  of  the  rule  is  found  in  11  R.  C.  L.,  page 
990,  section  42,  title  ''Fires/'  and  in  section  44  of  the  same 
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• 
title,  page  992:  **A  number  of  tlie  courts  deny  any  effect  to 

the  presumption  or  prima  facie  case  as  substantive  evidence 
after  the  defendant  has  introduced  his  evidence,  and  hold  that 
in  every  case  in  which  the  defendant's  evidence  is  uncontra- 
dicted, is  conclusive  in  its  character,  and  covers  every  fact  essen- 
tial to  exonerate  the  defendant,  the  question  of  defendant's  neg- 
ligence must  be  taken  away  from  the  jury  and  a  verdict  directed 
for  defendant,  or,  at  least,  that  a  verdict  for  plaintiff  should 
be  set  aside  as  contrary  to  the  evidence."  (See,  also,  Louisville 
etc,  R.  Co.  v.  Marbury  Lumber-  Co.,  125  Ala.  237,  50  L.  R.  A. 
620,  28  South.  438;  Osiurn  v.  Oregon  B.  etc.  Co.,  15  Idaho, 
478, 16  Ann.  Cas.  879,  and  note,  19  L.  R.  A.  (n.  s.)  742,  98  Pac. 
627 ;  Clark  v.  Orand  Trunk  Western  B.  Co.,  149  Mich.  400,  12 
Ann.  Cas.  559,  112  N.  W.  1121 ;  Spaidding  v.  Chicago  etc.  B. 
Co.,  30  Wis.  110,  11  Am.  Rep.  550 ;  notes,  1  Ann.  Cas.  817 ;  16 
Ann.  Cas.  884;  5  L.  R.  A.  (n.  s.)  100,  104.) 

■ 

Thfe  appellant  was  not  required  to  produce  a  preponderance 
of  the  evidence  bearing  on  the  question  of  negligence  in  order 
to  overcome  the  prima  facie  case,  but  it  was  suflScient  if  it  pro- 
duced enough  evidence  to  counterbalance  that  by  which  the 
prima  facie  case  was  made  out.  (Toledo  etc.  B.  B.  v.  Star 
Flouring  MUls  Co.,  146  Fed.  953,  77  C.  C.  A.  203,  208 ;  St.  Louis 
etc.  R.  Co.  V.  Moss,  37  Tex.  Civ.  App.  461,  84  S.  W.  281 ;  OaU 
veston  etc.  B.  Co.  v.  Chittim,  31  Tex.  Civ.  App.  40,  71  S.  W. 
294.) 

Mr,  E.  K.  Cheadle,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally, 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  plaintiff  Pure  Oil  Company  owned  a  warehouse  situated 
on  the  right  of  way  and  within  ten  feet  of  the  industry  track 
of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  in 
LewistowiL    On  April  15,  1913,  the  warehouse  and  its  contents 
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were  destroyed  by  fire,  a^d  this  action  was  brought  to  recover 
damages. 

The  gravamen  of  the  charge  is  that  on  and  prior  to  April  15, 
1913,  the  railway  company  negligently  permitted  combustible 
material  to-  accumulate  on  its  tracks,  on  either  side  thereof,  for 
a  distance  of  100  feet,  and  adjacent  to  plaintiff's  warehouse  on 
its  right  of  way  in  Lewistown ;  that  on  the  fifteenth  day  of  April, 
1913,  it  negligently  permitted  fire  to  escape  from  one  of  its 
locomotives  operated  by  Kngineer  John  McGullough,  and  that 
the  fire  so  permitted  to  escape  was  communicated  to  the  com- 
bustible material,  and  through  it  to  the  warehouse,  causing  the 
damage  for  which  compensation  is  sought.  The  insurance  com- 
pany is  interested  in  the  cause  of  action  to  the  extent  of  $4,000, 
the  amount  paid  by  it  as  insurance  upon  the  property  destroyed. 
.  For  the  purpose  of  this  appeal  it  may  be  said  that  the  answer 
consists  of  a  general  denial,  an  afSrmative  allegation  that  as 
lessee,  plaintiff  oil  company  had  waived  any  claim  for  damages, 
and  a  plea  of  contributory  negligence.  Upon  the  affirmative 
matter  there  was  issue  by  reply.  The  trial  resulted  in  a  verdict 
for  plaintiffs  against  the  railway  company,  which  has  appealed 
from  an  order  denying  it  a  new  trial. 

Though  there  are  unnecessary  allegations  in  the  complaint,  it 
is  apparent  that  recovery  is  sought  upon  the  statutory  liability 
declared  by  section  4310,  Revised  Codes,  and  that  the  complaint 
does  not  state  a  cause  of  action  upon  any  other  theory.  This 
theory,  to  the  exclusion  of  any  other,  is  emphasized  by  instruc- 
tion No.  1  given  by  the  court  without  exception  from  either 
party. 

Section  4310  above  provides:  '*It  shall  be  the  duty  of  all  rail- 
road corporations  or  railroad  companies  operating  any  railroad 
within  this  state  to  keep  their  railroad  track,  on  either  side 
thereof,  for  a  distance  of  one  hundred  feet  on  each  side  of  the 
track  or  roadbed,  so  far  as  it  passes  through  any  portion  of  this 
state,  free  from  dead  grass,  weeds  or  any  dangerous  or  com- 
bustible material ;  and  any  railroad  company  or  corporation  fail- 
ing to  keep  its  railroad  track  and  each  side  thereof  free  as  above 
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specified,  shall  be  liable  for  any  damage  which  may  occur  from 
fire  emanating  from  operating  such  railroad,  and  a  neglect  to 
comply  with  the  provisions  of  this  section  in  keeping  free  any 
railroad  track,  and  either  side  for  a  distance  equal  to  the  space 
of  ground  covered  by  the  grant  or  right  of  way  for  the  railroad 
corporation  or  company,  shall  be  prima  facie  evidence  of  negli- 
gence on  the  part  of  any  such  railroad  corporation  or  company. 
But  no  railroad  corporation  or  company  shall  be  required  to 
keep  free  as  above  specified  any  land  not  a  part  of  its  right  of 
way.*' 

It  is  urged  upon  us  that  the  evidence  is  insufScient  to  sustain 
the  verdict.  The  determination  of  this  conteiltion  must  of  neces- 
sity depend  upon  the  answer  to  the  inquiry,  What  evidence  is 
necessary  to  make  out  a  case  under  the  statute  t 

1.  Plaintiff  Pure  Oil  Company  must  show  that  the  railway 
[1]  company  permitted  combustible  material  to  accumulate  on 
its  right  of  way  within  a  distance  of  100  feet  on  either  side  of 
its  roadbed.  This  fact  being  shown,  a  prima  facie  case  of  negli- 
gence is  established. 

2.  It  must  show  that  its  property  was  destroyed  by  fire  em- 
anating from  the  operation  of  the  railroad;  and 

3.  The  ajmount  of  its  damages. 

At  first  blush  it  would  seem  that  proof  of  these  facts  is  all 
[2]  that  the  statute  requires;  but  negligence  never  gives  rise 
to  a  cause  of  action  unless  it  is  a  proximate  cause  of  injury 
{Cwmmngs  v.  Reins  Copper  Co.,  40  Mont.  599,  107  Pac.  904; 
MarkiTwvich  v.  Northern  Pac.  By,  Co,,  55  Mont.  139,  174  Pac. 
183) ;  and,  in  view  of  this  rule  of  universal  recognition,  the 
statute  above  was  early  construed  to  impose  upon  the  plaintiff 
the  additional  burden  of  showing  that  the  accumulated,  com- 
bustible material  was  an  agency  through  which  the  fire  was  com- 
municated to  plaintiff's  property;  or,  in  other  words,  plaintiff 
was  required  to  show  that  the  negligence  complained  of  was  a 
proximate  cause  of  his  damage.  (Diamond  v.  Northern  Pac. 
B.  Co.,  6  Mont.  580,  13  Pac.  367 ;  Spencer  v.  Montana  Central 
Ry.  Co.,  11  Mont.  164,  27  Pac.  681.), 


272    PuBE  Oil  Co.  bt  al.  v.  Chicago  bto.  Ry.  Co.     [Oct.  T.  '19 

Further  than  this,  however,  the  statute  does  not  go ;  and  plain- 
tiffs'  allegation  that  fire  was  negligently  permitted  to  escape 
from  the  locomotive  was  surplusage.  If  the  plaintiffs  intro- 
[3]  duced  evidence  to  show  that  the  railway  company  per- 
mitted combustible  material  to  accumulate  on  its  right  of  way, 
in  violation  of  the  statute;  that  fire  escaped  from  a  locomotive 
used  in  the  operation  of  the  road;  that  the  fire  was  commu- 
nicated to  the  warehouse  by  reason  of  the  presence  of  the 
combustible  material — ^then  it  was  altogether  immaterial  what 
degree  of  care  was  exercised  in  equipping  or  operating  the  loco- 
motive. {Diamond  v.  Northern  Pac.  Ry.  Co,,  above.)  The  loco- 
motive in  question  may  have  been  of  the  very  best  type, 
equipped  with  the  most  highly  approved  apparatus  for  prevent- 
ing the  escape  of  fire,  and  the  engineer  may  have  done  all  that 
science  and  skill  could  suggest  in  his  management  and  operation 
of  it,  and  still  the  railway  company  would  be  liable  because  of 
its  negligence  in  permitting  the  combustible  material  to  accumu- 
late and  become  an  active  agency  in  communicating  the  fire  to 
the  adjacent  property.  The  authorities  supporting  this  rule  are 
too  numerous  to  be  cited.  They  will  be  found  in  the  notes  to 
11  R.  G.  L.  969,  2  Thompson's  Commentaries  on  the  Law  of 
Negligence,  sec.  2270,  and  8  White's  Supplement,  sec.  2270; 
33  Cyc.  1340.  This  disposes  of  the  criticism  of  instruction  7, 
and  the  assignment  that  the  court  erred  in  refusing  defendant's 
offered  instruction  3. 

The  supposititious  case  stated  is  only  a  prima  facie  case,  and 
[4]  may  be  overcome  by  evidence  that  the  railway  company 
exercised  reasonable  care  to  keep  its  right  of  way  free  from  com- 
bustible material.    This  is  the  rule  stated  by  the  statute. 

It  is  not  necessary  to  determine  whether  plaintiffs  made  out 
[5]  a  prima  facie  case  when  they  first  rested.  By  failing  to 
stand  upon  its  motion  for  nonsuit,  defendant  assumed  the  risk 
that  its  own  evidence  might  aid  plaintiffs'  case.  {Cain  v.  Odd 
Mi.  Min,  Co.,  27  Mont.  529,  71  Pac.  1004 ;  Ye^'gy  v.  Helena  L. 
&  By.  Co.,  89  Mont.  213, 18  Ann.  Cas.  1201, 102  Pac.  310.) 
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We  have  for  determination  now  the  question,  Is  the  evidence  in 
its  entirety  sufScient  to  sustain  the  verdict!  We  answer  this  in- 
quiry in  the  aflSnnative,  and  remark,  in  passing,  that  plain- 
tiflEs'  case  was  aided  materially  by  evidence  introduced  by  the 
defense.  It  is  elementary  that  'a  defendant  cannot  predicate 
error  -on  the  refusal  of  the  court  to  grant  a  nonsuit  if  his  own 
evidence  thereafter  produced  cures  the  defects  in  plaintiff's  case. 
(Tergy  v.  Helena  L.  &  By,  Co.,  above.) 

The  evidence  tends  to  prove  these  facts:  About  5:30  o'clock 
on  the  afternoon  of  April  15,  1913,  defendant's  locomotive,  in 
charge  of  Engineer  McCullough,  was  standing  on  the  industry 
track  immediately  back  and  west  of  the  oil  warehouse ;  that  the 
fire  was  discovered  burning  over  the  are^  between  the  track  and 
the  warehouse,  finally  reaching  the  warehouse,  and  consuming 
it  and  its  contents.  Immediately  after  the  fire,  and  after  the 
locomotive  was  moved,  a  pile  of  hot  ashes  and  live  coals  of  fire 
was  discovered  on  the  industry  track,  in  about  the  same  locaition 
as  that  occupied  by  the  locomotive.  The  ties  on  the  track  were 
burned  at  and  about  the  place  wliere  the  live  coals  were  found. 
There  was  evidence  that  at  the  time  of  the  fire,  and  for  a  con- 
siderable period  prior  thereto,  combustible  material,  waste  and 
debris  had  been  suffered  to  accumulate  on  the  track  and  right 
of  way,  and  particularly  upon  the  space  between  the  industry 
track  and  the  warehouse.  The  fact  that  the  witness  Bradley 
saw  fire  burning  between  the  industry  track  and  the  warehouse 
is  very  conclusive  evidence  that  combustible  material  of  some 
character  had  accumulated  on  that  intervening  space  and  fed 
the  fire.  The  live  coals  were  west  of  the  warehouse,  and  there 
was  a  strong  wind  blowing  from  the  west  at  the  time,  which 
drove  the  fire  toward  and  against  the  warehouse.  No  one  saw 
the  fire  dropped  from  McCullough 's  locomotive  or  saw  it  ignite 
the  combustible  material ;  but,  notwithstanding  these  omissions, 
we  think  the  evidence  is  sufficient  to  sustain  a  finding  that  the 
fire  was  dropped  by  the  locomotive  in  question,  and  that  it  was 
communicated  by  means  of  this  combustible  material  to  the  oil 
warehouse. 

M  Montr— 18 
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While  it  is  necessary,  in  order  to  sustain  this  judgment,  that 
[6]  I  the  record  contain  evidence  tending  to  prove  the  presence 
of  combustible  material  on  the  roadway  and  space  intervening 
between  it  and  the  warehouse,  the  escape  of  fire  from  a  loco- 
motive used  in  the  operation  of  the  road,  and  communication 
of  the  fire  through  the  agency  of  the  combustible  material  to 
the  warehouse,  these  facts  may  all  be  established  by  circum- 
stantial evidence  (11  B.  C.  L.  994) ;  indeed,  it  is  seldom  pos- 
sible to  produce  eye-witnesses  to  testify  to  them  directly. 

Plaintiffs  produced  evidence  that  defendant  had  suffered  com- 
bustible material  to  accumulate  on  its  industry  track  and  on  the 
space  intervening  between  that  track  and  the  oil  warehouse. 
From  the  position  of  McCullough's  locomotive  at  the  time  the 
fire  was  discovered,  and  the  location  of  the  live  coals  immedi- 
ately after  the  locomotive  was  moved,  the  jury  might  legiti- 
mately infer  that  the  coals  were  dropped  by  the  locomotive. 
[7]  *'The  origin  of  fire  has  generally  been  held  suflSciently 
established  by  inferences  drawn  from  slight  circumstantial  evi- 
dence." (Union  Pac.  Ry.  Co.  v.  De  Busk,  12  Colo.  294,  13  Am. 
St.  Rep.  221,  3  L.  R.  A.  350,  20  Pac.  752 ;  Beggs  v.  C.  W.  d'  M, 
B,  Co.,  75  Wis.  444,  44  N.  W.  633 ;  Ahrams  v.  Seattle  &  M.  Ry. 
Co.,  27  Wash.  507,  68  Pac.  78,  and  numerous  cases  therein  cited 
and  reviewed.)  This  is  likewise  the  effect  of  the  holding  in 
Matron  v.  Great  Northern  Ry.  Co.,  46  Mont.  593,  129  Pac.  1055. 
So,  likewise,  from  the  facts  that  combustible  material  was  upon 
the  ground  between  the  industry  track  and  the  warehouse ;  that 
the  wind  was  blowing  from  the  west;  that  the  live  coals  were 
west  of  the  warehouse;  that  the  fire  was  seen  burning  between 
the  industry  track  and  the  warehouse,  running  toward  the  east 
and  toward  the  warehouse;  and  that  the  warehouse  caught  on 
the  end  next  to  the  track — the  jury  might  properly  infer  that 
the  combustible  material  was  the  agency  which  communicated 
the  fire  from  the  coals  to  the  warehouse. 

Complaint  is  made  that  the  court  permitted  certain  witnesses 
to  testify  that  other  fires  had  been  set  on  the  railway  right  of 
way  in  the  same  neighborhood,  ^about  the  same  time,  by  other 
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locomotives  operated  by  the  defendant.  No  objection  was  in- 
[8]  terposed  to  the  question  asked  the  witness  Day.  A  party 
cannot  sit  by,  without  objection,  speculate  as  to  whether  the  evi- 
dence may  not  be  favorable  to  him,  and  then  move  to  strike  it 
out  when  it  appears  to  be  prejudicial.  (Yoder  v.  Reynolds,  28 
Mont.  183,  72  Pac.  417.)  But  the  evidence  was  competent,  not 
for  the  purpose  of  showing  negligence  in  the  equipment  or 
[9]  operation  of  the  locomotive  in  question,  but  as  tending  to 
prove  that  the  defendant  had  permitted  combustible  material 
to  accumulate  on  its  right  of  way;  for  without  the  presence  of 
combustible  material  it  would  have  been  impossible  that  the  fires 
could  have  occurred.  {Abrams  v.  Seattle  cfe  M,  By.  Co,,  above.) 
[10]  If  the  evidence  was  competent  upon  any  issue  raised  by 
the  pleadings,  it  was  not  error  to  permit  itp  introduction. 

Neither  instruction  4  nor  10  given  by  the  court  was  appli- 
cable to  the  facts  of  this  case.  These  instructions  are  to  the 
effect  that,  if  the  plainti£Es  had  shown  that  the  fire  escaped  from 
defendant's  locomotive,  the  burden  was  then  cast  upon  the  de- 
fendant to  show  that  it  did  so  without  defendant's  fault  or 
negligence.  As  we  have  heretofore  observed,  it  was  not  neces- 
sary for  plaintiffs  to  prov^  negligence  in  permitting  the  fire  to 
escape  from  the  locomotive,  and,  if  defendant  had  proved  con- 
clusively that  the  fire  escaped  notwithstanding  it  exercised  the 
highesif  degree  of  care,  it  would  have  constituted  no  defense. 

The  instructions  referred  to  were  therefore  more  favorable  to 
[11]  defendant  than  to  plaintiffs,  and  the  error  in  giving  them 
was  without  prejudice. 

Instruction  12  refers  to -any  locomotive  of  the  defendant  com- 
[12]  pany  as  the  agency  which  permitted  the  fire  to  escape, 
and  exception  is  taken  to  it  on  that  account.  It  is  argued  that 
plaintiffs'  pleadings  and  proof  had  narrowed  the  issue  to  the 
particular  locomotive  operated  by  Engineer  McCuUough,  and 
with  this  we  agree ;  but  the  evidence  showed,  and  the  jury  must 
have  understood,  that  no  other  locomotive  was  upon  the  indus- 
try track  on  the  day  of  the  fire,  and  therefore  the  indefinite 
reference  could  not  have  applied  to  any  other  locomotive.    It 
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is  said  also  that  this  instruction  ignores  plaintiffs'  theory  ''that 
the  fire  was  communicated  from  combustible  material  unlaw- 
fully on  the  right  of  way,"  but  in  this  counsel  is  in  error. 

The  court  by  instruction  7  had  fully  and  fairly  stated  to  the 
[13]  /  jury  the  facts  which  it  was  necessary  for  plaintiffs  to 
establish  in  order  to  make  out  their  case,  and  these  facts  it  was 
not  necessary  to  repeat.  The  charge  is  to  be  considered  as  a 
whole,  and  the  several  instructions  reconciled  if  possible. 

The  defense  of  contributory  negligence  and  the  defense  that 
the  oil  company  had  by  its  lease  relieved  the  defendant  from 
[14]  the  payment  of  compensation  for  loss  occasioned  by  fire 
were  properly  submitted  to  the  jury,  and  the  general  verdict  is, 
in  effect,  a  finding  against  the  defendant  upon  each  of  these 
defenses. 

We  find  no  reversible  error  in  the  record.  The  order  is 
afibmed. 

'  Affirmed. 

Mb.  Chief  Justice  Brantly  and  Assooiate  Justices  Hublt, 
Patten  and  Coopeb  concur. 


Rehearing  denied  November  6,  1919, 
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RATE,  Respondent,  v.  AMERICAN  SMELTING  &  REPIN- 

ING  CO.,  Appellant. 

(No.  4,025.) 
>  (Submitted  September  17,  1919.    Decided  October  7,  1919.) 

[184  Pac.  478.] 

Wages — Assignment — Liens — Bankruptcy — Effect  of  DiscTiarge 
^  --estoppel. 

Wages — Assignment — ^Validity. 

1.  As  a  general  proposition  of  law,  an  assignment  of  wages  to  be 
earned  in  the  futlire  under  an  existing  employment  is  valid. 

Bankruptcy — Discharge — Effect. 

2.  A  discharge  in  bankruptcy,  when  granted,  relates  back  to  the 
date  of  the  adjudication.  ^ 

Assignment — Wages  to  be  Bamed  in  Future — Character  of  Lien. 

3.  An  assignment  of  wages  to  be  earned  in  the  future  creates  no 
immediate  lien,  but  one  which  comes  into  existence  only  as  the  wages 
are  earned. 

[As  to  assignment  of  salary  before  due,  see  note  in  41  Am.  Dec. 
443.] 

Wages — Assignment — Subsequent  Discharge  in  Bankruptcy — Effect. 

4.  Held,  that  where  an  employee  had  given  assignments  covering  a 
portion  of  his  wages  each  montli  to  be  earned  by  him  for  over  a 
year  thereafter,  and  then  filed  a  petition  in  bankruptcy  and  was 
adjudged  a  bankrupt,  the  lien  of  the  assignments  was  extinguished 
by  such  discharge  as  to  all  wages  earned  by  him  after  the  date  of 
the  adjudication  in  bankruptcy. 

Bankruptcy — Debt  Remains  as  Unenforceable  Obligation. 

5.  A  discharge  in  bankruptcy  goes  only  to  the  remedy,  and  does  not 
cancel  the  debt,  which  remains  as  an  unenforceable  moral  obligation. 

Estoppel — How  Established. 

6.  To  establish  an  estoppel,  the  party  relying  upon  it  must  show 
that  be  was  misled  to  his  prejudice  by  his  opponent. 

Wages — Assignment — ^Recovery  Back  of  Amounts  Deducted — Estoppel. 

7.  Wkere  an  employee  had  notified  his  employer,  soon  after  he  had 
given  assignments  of  a  portion  of  his  wages  to  be  earned  by  him 
in  the  future,  that  he  had  filed  a  petition  in  bankruptcy  and  claimed 
that  the  assignments  were  thereby  revoked,  defendant  employer  was 
not  in  position  to  assert  that  plaintiff,  by  accepting  his  pay  checks 
with  knowledge  of  the  deductions  made  under  the  assignments,  was 
estopped  to  recover  the  amounts  so  deducted.  , 

Appeal  from  District  Court,  Lewis  and  Clark  County;  B.  Lee 
Word,  Judge. 
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Action  by  George  Henry  Rate  against  the  American  Smelting 
&  Refining  Company.  Pram  a  judgment  for  plaintiff  and  from 
an  order  denying  its  motion  for  new  trial,  defendant  appeals. 
AflSrmed. 

Cause  submitted  on  briefs  of  Counsel. 

Messrs.  Wight  &  Pew,  for  Appellant. 

While  there  may  be  some  conflict  of  authority  upon  the  ques- 
tion of  the  validity  of  an  assignment  of  wages  to  be  earned  in 
the  future,  we  think  that  the  great  weight  of  respectable  au- 
thority  upholds  the  validity  of  such  assignment.  (Citizens' 
Loan  Assn.  v.  Boston  &  M.  R.  B.  Co.,  196  Mass.  528,  124  Am. 
St.  Rep.  584, 13  Ann.  Cas.  365, 14  L.  R.  A.  (n.  s.)  1025,  82  N.  E. 
696.)  This  court,  in  the  case  of  Merchants'  dk  M.  Bank  v. 
Barnes,  18  Mont.  335,  56  Am.  St.  Rep.  586,  47  L.  R.  A.  737,  45 
Pac.  218,  impliedly  held  that  an  assignment  of  moneys  to  be 
earned  in  the  future,  under  an  existing  contract,  is  valid.  In 
that  case  the  contract  was  for  the  hauling  of  cordwood,  and  the 
assignment, — or  the  order  which  was  held  to  be  its  equivalent, — 
was  held  to  create  in  the  assignee  an  interest  in  the  proceeds  of 
the  contract.  (See,  also,  Field  v.  Mayor  etc.  of  City  of  New 
York,  6  N.  Y.  179,  57  Am.  Dec.  435 ;  Bodijkeit  v.  Andrews,  74 
Ohio  St.  1Q4,  6  Ann.  Cas.  761,  5  L.  R.  A.  (n.  s.)  564,  77  N.  B. 
747 ;  Metcalf  v.  Kincaid,  87  Iowa,  443,  43  Am.  St.  Rep.  391,  54 
N.  W.  867.) 

The  contention  of  the  respondent  that  the  bankruptcy  dis- 
charge avoided  the  assignments  is  conclusively  refuted  by  these 
decisions:  Lockwood  v.  Exchange  Banih,  190  U.  S.  294,  299, 
47  L.  Ed.  1061,  23  Sup.  Ct.  Rep.  751 ;  Chicago,  B.  &  Q.  B.  Co. 
V.  Hall,  229  U.  S.  511,  57  L.  Ed.  1306,  33  Sup.  Ct.  Rep.  885. 

The  debt  in  this  instance  still  exists  morally,  and'  while  the 
discharge  in  bankruptcy  deprived  the  creditor  of  the  right  to 
a  personal  judgment  against  Rate,  it  did  not  deprive  him  of 
the  right  to  collect  the  amounts  assigned  to  him.  That  the  debt 
is  not  destroyed  by  bankruptcy  is  held  by  the  United  States 
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supreme  court  in  Zavelo  v.  Reeves,  227  U.  S.  625,  Ann.  Cas. 
1914D,  664,  57  L.  Ed.  676,  33  Sup.  Ct.  Rep.  365.  (See,  also, 
Citizens'  Loan  Assn.  v.  Boston  etc.  B.  Co.,  196  Mass.  528,  124 
Am.  St.  Rep.  584,  13  Ann,  Cas.  365,  14  L.  R.  A.  (n.  s.)  1025, 
82  N.  E.  696.) 

Mr.  Wellington  D.  Rankin,  for  Respondent. 

It  has  been  well  settled  by  an  almost  unbroken  line  of  judicial 
authority  that  an  assignment  of  future  wages,  to  secure  a  debt 
dischargeable  in  bankruptcy,  to  be  earned  under  a  subsisting 
contract  of  employment,  terminable  at  will,  does  not  create  a 
lien  upon  the  wages  until  they  have  been  earned,  and  that  if  in 
the  meantime  the  assignor  has  been  adjudged  a  bankrupt  and 
later  secures  a  discharge  from  the  obligation  for  which  the  as- 
signment was  given,  his  earnings  pass  to  the  bankrupt,  free  from 
any  claim  on  the  part  of  the  assignee.  (Collier  on  Bankruptcy, 
10th  ed.,  363 ;  In  re  West,  128  Fed.  205 ;  In  re  Home  Discount 
Co.,  147  Fed.  538;  In  re  Lineherry,  183  Fed.  338;  In  re  OUles- 
pie,  209  Fed.  .1003;  In  re  Ludeke,  171  Fed.  292;  Draeger  v. 
Wisconsin  Steel  Co.,  194  111.  App.  440 ;  Levi  v.  Loevenhart,  138 
Ky.  133, 137  Am.  St.  Rep.  377,  30  L.  R.  A.  (n.  s.)  375,  127  S.  W. 
748 ;  Hupp  V.  Undon  Pac.  Ry.  Co.,  99  Neb.  654,  L.  R.  A.  1916E, 
247,  157  N.  W.  343 ;  Leitch  v.  Northern  Pac.  Ry.  Co.,  95  Minn. 
35,  5  Ann.  Cas.  63,  103  N.  W.  704.) 

The  decision  in  the  case  of  Citizen^'  Loan  Assn.  v.  Boston  cfe 
Maiiie  R.  R.  Co.,  196  Mass.  528,  124  Am.  St.  Rep.  584,  13  Ann. 
Cas.  365,  14  L.  R.  A.  (n.  s.)  1025,  82  N.  E.  696,  cited  by  counsel 
in  their  brief,  is  contrary  to  the  clear  weight  of  authority,  and 
from  an  examination  of  the  opinion  in  the  case  it  will  be  seen 
that  the  court  was  led  to  the  conclusion  reached,  the  more  readily 
because  of  the  existence  of  a  statute  of  the  state  of  Massachu- 
setts, which  upholds  the  validity  of  assignments  of  wages. 

MR.  JUSTICE  PATTEN  delivered  the  opinion  of  the  court. 

On  February  12,  1914,  respondent,  being  then  in  the  employ 
of  appellant,  executed  and  delivered  to  the  Flatow  Mercantile 
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Company,  of  East  Helena,  a  series  of  assignments  for  the  sum 
of  $15  each,  to  be  paid  successively,  one  each  month,  out  of  the 
wages  to  be  earned  by  respondent,  commencing  with  the  month 
of  February,  1914,  and  ending  with  the  month  of  April,  1915. 
The  assignments  were  given  for  the  purpose  of  satisfying  an 
indebtedness  then  owing  by  respondent  to  the  Platow  Mercan- 
tile Company.  Thereafter,  on  February  20,  1914,  respondent 
filed  his  petition  in  bankruptcy  in  the  district  court  of  the 
United  States  for  the  district  of  Montana,  and  on  the  same  day 
was  adjudged  a  bankrupt.  The  claim  of  the  Flatow  Mercantile 
Company  was  listed  in  his  petition  as  one  of  his  debts.  After- 
ward, on  April  12,  1915,  respondent  was  given  his  discharge  as 
a  bankrupt.  On  the  tenth  day  ,of  each  month,  commencing  in 
March,  1914,  and  ending  in  May,  1915,  respondent  received  his 
pay  check  from  appellant  for  the  previous  month's  wages,  from 
each  of  which  was  deducted  the  $15,  and  each  check  was  in- 
dorsed by  respondent  before  payment,  and  had  printed  above 
his  signature  the  statement  that  the  amount  of  the  check  was 
received  by  him  in  full  payment  for  services  rendered  during 
the  previous  month.  In  March,  1914,  rei^ondent  made  and 
served  on  appellant  his  affidavit  containing,  among  other  things, 
notice  that  he  had  filed  his  petition  in  bankruptcy;  that  the 
Flatow  Mercantile  Company  was  included  in  the  schedules  as 
a  creditor;  and  that  the  assignments  previously  given  were  re- 
voked. The  money  withheld  from  respondent's  checks  was  paid 
by  appellant  to  the  Flatow  Mercantile  Company.  This  action 
was  thereafter  commenced  in  the  justice's  court  for  Helena  town- 
ship to  recover  the  amounts  retained  by  appellant  during  said 
period,  and  on  appeal  to  the  district  court  of  Lewis  and  Clait 
county,  and  after  a  trial  in  that  court,  judgment  was  entered 
in  favor  of  respondent.  The  appeals  are  from  the  judgment, 
and  an  order  denying  appellant's  motion  for  <a  new  trial. 

1.  It  is  contended  in  behalf  of  appellant  that  an  assignment 
[1]  of  wages  to  be  earned  in  the  future,  under;  an  existing  em- 
ployment, is  valid,  and  with  this,  as  a  general  proposition  of 
law,  we  agree.    But  the  real  question  to  be  determined  here  is 
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whether  or  not  an  assignment  of  unearned  wages  creates  a  lien 
upon  them  which  is  not  affected  by  a  discharge  of  the  debtor  in 
bankruptcy,  made  after  the  "assignment  is  given.    A  discharge 
[2]    in  bankruptcy,  when  granted,  relates  back  to  the  date  of 
the  adjudication.     (Collier  on  Bankruptcy,  10th  ed.,  p.  363.) 
[3]    An  assignment  of  wages  to  be  earned  in  the  future  does 
not  create  an  immediate  lien,  but  one  which  ,comes  into  existence 
only  as  the  wages  are  earned.    As  was  said  in  the  case  of  In  re 
West  (D.  C),  128  Fed.  205:  **The  theory  of  a  lien  upon  the 
earnings  of  future  labor  is  not  that  it  attaches  to  such  earnings 
from  the  moment  of  contract  of  pledge  or  assignment,  but  from 
the  moment  of  their  existence.    It  is  needless  to  say  that  there 
can  be  no  lien  upon  what  does  not  exist."    This,  in  effect,  was 
held  in  Merchants'  &  M.  Bank  v.  Barnes,  18  Mont.  335,  338, 
56  Am.  St.  Rep.  586,  47  L.  R.  A.  737,  45  Pac.  218.    While  emi- 
nent courts  have  held  the  contrary   {Citizens*  Loan  Assn,  v. 
Boston  &  Maine  B.  B.  Co.,  196  Mass.  528,  124  Am.  St.-  Rep.  584, 
13  Ann.  Caa.  365,  14  L.  R.  A.  (n.  s.)  1025,  82  N.  E.  696;  Mallin 
v.  Wenham,  209  111.  252,  101  Am.  St.  Rep.  233,  65  L.  R.  A.  602, 
70  N.  E.  564) ,  the  weight  of  authority,  based,  as  we  think,  upon 
the  better  reasoning,  establishes  the  rule  that  the  discharge  in 
[4]    bankruptcy  had  the  effect  of  discharging  respondent's  d^bt, 
and  extinguishing  the  lien  of  the  assignments  as  to  all  wages 
earned  by  respondent  after  the  date  of  the  adjudication  in  bank- 
ruptcy.    (Collier  on  Bankruptcy,  p.  363;  In  re  West,  above; 
In  re  Home  Discount  Co.  (D.  C),  147  Fed.  538;  In  re  Lineberry 
(D.  C),  183  Fed.  338;  Levi  v.  Loevenhart,  138  Ky.  133,  137 
Am.  St.  Rep.  377,  30  L.  R.  A.  (n.  s.)  375,  127  S.  W.  748;  Hupp 
V.  Union  Pac.  By.  Co.,  99  Neb.  654,  L.  R.  A.  1916E,  247,  157 
N.  W.  343 ;  Leitch  v.  Northern  Pac.  By.  Co.,  95  Minn.  35,  5  Ann. 
Cas.  63,  103  N.  W.  704.) 

It  is  true  that  the  discharge  goes  only  to  the  remedy,  and  does 
[6]  not  cancel  the  debt,  which .  remains  as  an  unenforceable 
moral  obligation  (Collier  on  Bankruptcy,  p.  362;  Citizens/  Loan 
Assn.  V.  Boston  &  Maine  B.  B.  Co.,  above),  and  upon  this  are 
gprounded  the  decisions  which  do  not  accept  the  rule  above 
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stated;  but  the  effect,  nevertheless,  is  to  extinguish  the  lien  of 
the  assignments  as  to  all  wages  then  unearned.  As  to  such 
wages,  the  lien  has  not  come  into  existence,  and  by  virtue  of 
the  discharge  cannot  subsequently  attach  thereto.  In  the  ab- 
sence of  a  lien,  the  assignments  are  without  force  or  effect. 

In  the  case  of  Leitch  v.  Northern  Pac,  Ry,  Co.,  above,  it  is 
said:  **If  the  plaintiff  had  a  valid  lien  at  the  time  of  the  debtor's 
discharge  upon  his  wages  thereafter  to  be  earned  as  security  for 
the  payment  of  his  debt,  then  the  discharge  would  not  affect 
such  vested  security.  This  conclusion  follows  from  the  admitted 
proposition  that  a  discharge  in  bankruptcy  only  relieves  the 
debtor  from  all  legal  obligation  to  pay  the  debt,  and  from  all 
liability  of  having  his  future-acquired  property  and  earnings 
seized  to  pay  the  debt ;  but  all  valid  and  existing  liens  on  specific 
property  or  trusts  therein  securing  the  debt  are  not  impaired 
by  the  discharge.  •  •  •  The  rule  on  principle  and  dedu- 
cible  from  the  decisions  of  this  court  is  that  an  assignment  of 

* 

wages  to  be  earned  in  the  future  under  an  existing  contract  of 
employment  to  secure  a  present  debt  or  future  advances  is  valid 
as  an  agreement,  and  takes  effect  as  an  assignment  as  the  wages 
are  earned.  •  •  •  Tested  by  this  rule,  it  logically  follows 
that  the  plaintiff,  when  the  debtor  filed  his  petition  in  bank- 
ruptcy, and  when  he  received  his  discharge,  had  no  lien  on  or 
vested  security  in  the  wages  of  the  debtor  thereafter  to  be  earned 
by  virtue  of  his  contract,  which  was  to  take  effect  as  an  assign- 
ment when  the  wages  were  earned.*' 

2.  What  is  said  above  also  disposes  of  the  further  contention 
made  by  appellant  that  the  wages  were  exempt  under  the  pro-, 
visions  of  section  67  of  the  Bankruptcy  Act  (Act  July  1,  1898, 
Chap.  541,  30  Stat.  564  [U.  S.  Comp.  Stats.,  sec.  9651]),  and 
for  that  reason  the  assignment  was  not  affected  by  the  discharge. 
It  is  unnecessary  to  consider  whether  such  wages  were  exempt, 
because  the  right  of  the  Flatow  Mercantile  Company  depended 
upon  the  existence  of  its  lien  thereon,  and  if,  as  to  unearned 
wages,  there  was  no  lien  by  virtue  of  the  debtor's  discharge  in 
bankruptcy,  it  would  follow  that  it  had  no  further  claim  upon 
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them  which  could  be  asserted,  and  the  question  of  exemption  is 
immaterial.  To  quote  further  from  In  re  West,  above:  **The 
discharge  in  bankruptcy  operated  to  discharge  these  obligations 
as  of  the  date  of  the  adjudication,  so  that  the  obligations  were 
discharged  before  the  wages  intended  as  security  were  in  exist- 
ence. The  law  does  not  continue  an  obligation  in  order  that 
there  may  be  a  lien,  but  only  does  so  because  there  is  one.  The 
effect  of  the  discharge  upon  the  prospective  liens  was  the  same 
as  though  the  debts  had  been  paid  before  the  assigned  wages 
were  earned.  The  wages  earned  after  the  adjudication  became 
the  property  of  the  bankrupt  clear  of  the  claims  of  all  credi- 
tors.'* 

3.  It  is  also  contended  that  the  acceptance  of  the  checks  by 
[6]  respondent  in  full  payment  of  wages  earned,  with  knowl- 
edge  that  the  sum  of  $15  had  been  deducted  from  each  one  in 
accordance  with  the  assignments,  would  operate  as  an  estoppel, 
and  so  preclude  respondent  from  now  recovering  the  amounts 
withheld.  To  establish  an  estoppel  it  was  necessary  for  appel- 
lant to  show  that  it  was  misled  by  respondent  to  its  prejudice. 
It  is  undisputed  that  respondent  was  not  informed  that  the 
[7]  money  retained  by  appellant  was  being  paid  over  to  the 
Flatow  Mercantile  Gompaqy,  and  that  the  appellant  had  formal 
notice  from  the  affidavit  served  on  it  in  March,  1914,  of  the  bank- 
ruptcy proceedings  and  of  respondent's  claim  that  the  assign- 
ments were  thereby  revoked ;  so  that  we  think  it  cannot  be  said 
that  appellant  was  misled  by  respondent's  acceptance  of  the 
checks. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Assocute  Justices  IIollo- 
\7AT,  HuRLrY  and  Cooper  concur. 
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DANIELS,  Resp6ndent,  v.  GRANITE  BI-METALIilC  CON. 

MINING  CO.,  Appellant. 

(No.  4,024.) 
(Submitted  September  17,  1919.    Decided  October  17,  1919.) 

[184  Pac.  836.] 

Mines  cmd  Mining — Personal  Injuries — Mining  Code — Rules 
and  Regulations  —  Violation  —  LegcA  Negligence  —  Choice  of 
Ways — Contributory  Negligence — ^wrden  of  Proof — Instruc- 
tions. 

Trial — ^Instructions — Law  of  Case — Appeal  and  Error. 

1.  An  instruction  given  without  objection  from  either  party  became 
the  law  of  the  ease  on  the  subject  embodied  in  it. 

Same — Evidcmce— Witnesses — Credibility. 

2.  A  court  of  justice  is  not  bound  by  testimony,  however  positively 
sworn  to,  if  it  does  not  credit  it. 

Mines  and  Mining — Personal  Injuries — Mining  Code — Bules  and  Begula- 
tions — Violation — ^Legal  Negligence. 

3.  A  violation  of  the  rules  and  regulations  of  ^he  mining  inspector, 
by  defendant  company's  stationary  engineer  in  substituting  a  code 
of  his  own  for  the  one  established  by  the  inspector,  in  the  matter 
of  giving  signals  for  hoisting  and  lowering  mining  cages,  was  legal 
negligence,  and  rendered  it  liable  for  damages  proximately  caused 
by  his  unauthorized  act. 

Same— Contributory  Negligence — How  Deteqjninable. 

4.  Whether  plaintiff  was  guilty  of  contributory  negligence  when  he 
assumed  a  certain  position  upon  a  mining  cage  about  to  be  hoisted 
to  the  surface,  for  the  purpose  of  giving  the  signal  to  hoist,  was  de- 
terminable by  the  customs  and  usages  established  by  reasonably  pru- 
dent and  experienced  miners  under  the  same  circumstances  while  per- 
forming the  same  task. 

[As  to  contributory  negligence  and  the  general  principles  of  law 
applicable  to  it,  see  note  in  55  Am.  Dec.  666.] 

Same — Choice  of  Ways — Contributory  Negligence. 

5.  Where  the  evidence  is  undisputed  that  plaintiff  assvmed  a  position 
which  was  more  dangerous  than  another  position  which  he  might  have 
assumed,  and  that,  with  full  knowledge  and  appreciation  of  the  facts 
and  of  the  consequences  likely  to  follow,  he  voluntarily  assumed  the 
more  dangerous  one,  he  is  guilty  of  contributory  negligence  as  a 
matter  of  law,  in  case  of  injury  to  himself. 

Same — Choice  of  Ways — Presumptions — Itight  of  Plaintiff. 

6.  A  miner,  charged  with  contributory  negligence  in  assuming  a 
more  dangerous  position  on  a  mining  cage  while  signaling  the  engineer 

Authorities  discussing  the  question  of  stlatutory  regulations  for  the  pro- 
tection and  safety  of  workmen  in  mines  are  collated  in  a  note  in  25 
la.  B.  A.  849. 
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to  hoist  than  one  less  so  which  he  might  have  chosen,  had  the  right  to 
assume  that  the  engineer  would  proceed  with  reasonable  care  and  not 
move  the  cage  until  plaintiff  hid.  completed  the  signal. 

Same — Choice  of  Ways — Rule. 

7.  In  balancing  ways,  one  dangerous  and  the  other  less  so,  for  the 
purpose  of  making  a  choice  between  them,  plaintiff  was  not  required 
to  choose  unerringly  in  the  light  of  after  events,  but  only  to  make 
such  a  choice  as,  under  all  obvious  circumstances,  a  reasonably  pru- 
dent man  might  have  made. 

Same — Choice  of  Ways — Contributory  Negligence — Jury  Question. 

8.  Whether  plaintiff  was  guilty  of  negligence  in  choosing  the  ihore 
dangerous  of  two  ways  in  signaling  the  surface  engineer  to  hoist  the 
cage  upon  which  he  then  stood  with  one  foot  while  the  other  was 
on  the  floor  of  the  station  on  a  certain  level  in  a  deep  mine,  was  a 
question  for  the  jury's  decision. 

Personal  Injuries — Contributory  Negligence — Pleading — Burden  of  Proof. 

9.  The  defense  of  contnibutory  negligence  is  a  special  one,  which 
must  be  pleaded  and  proved  by  the  defendant;  hence  an  instruction 
requested  by  the  defendant  to  the  effect  that  the  burden  was  upon 
plaintiff  to  prove  his  own  freedom  from  contributing  fault  was  prop- 
erly refused. 

8ame— Negligence  Barring  Becovery. 

10.  Negligenc9  on  the  part  o%  plaintiff  in  a  personal  injury  action 
does  not  necessarily  preclude  recovery,  the  rule  being  that  only  such 
i^egligence  will  have  that  effect  as  constitutes  a  proximate  or  con- 
tributing cause  of  his  injury. 

Appeal  from  District  Court,  Oranite  County;  Oeo.  B.  Wiiv- 
ston,  Judge.  j 

Action  by  William  Daniels  against  the  Granite  Bi-Metallic 
Consolidated  Mining  Company.  From  a  judgment  for  plain- 
tiff, and  from  an  order  denying  its  motion  for  new  trial,  defend- 
ant appeals.    AfSrmed. 

Mr.  W.  E.  Moore  and  Mr.  Edwin  M.  Lamb,  for  Appellant^ 
sabmitted  a  brief;  Mr.  Frank  Walker,  of  Counsel,  argued  the 
cause  orally. 

Citing :  Walsh  v.  Pennsylvania  Coal  Co.,  231  Pa.  518,  80  Atl. 
1053;  Morrison  v.  Lee,  13  L.  R.  A.  (n.  s.)  650,  113  N.  W.  1025; 
Eox  V.  Warner-Quinlan  Asphalt  Co.,  38  L.  R.  A.  (n.  s.)  395,  97 
N.  E.  497 ;  Whaley  v.  Coleman,  113  Mo.  App.  594,  89  S.  W.  119 ; 
Smith  V.  Thos.  Iron  Co.,  69  N.  J.  L.  11,  54  Atl.  562 ;  3  Labatt 
on  Master  &  Servant,  2d  ed.,  sec.  1251;  2  Bailey  on  Personal 
Injuries,  2d  ed.,  sec.  469,  p.  1377;  White  on  Personal  Injuries 
in  Mines,  sec.  280,  p.  294. 
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Mr.  /.  /.  McDonald,  Mr.  8.  F.  WiUon  and  Mr.  Jos.  /.  McCaf- 
fery,  for  Bespondent,  submitted  a  brief;  Mr.  WUson  and  Mr. 
McCaffery  argued  the  cause  orally. 

Two  questions  are  raised  generally  upon  the  testimony:  (1) 
Was  appellant  guilty  of  negligence  in  prematurely  starting  the 
cage  before  the  signal  was  complete  f  (2)  Was  respondent  per 
se  guilty  of  contributory  negligence  in  standing  with  one  foot 
upon  the  floor  of  the  cage  and  the  other  upon  the  floor  of  thq 
level  to  give  the  signal!  It  is  true  witnesi|es  testified  that  it 
was  dangerous  to  stand  with  one  foot  upon  the  station  and  one 
upon  the  cage.  Other  witnesses  testified  that  it  was  the  custom 
among  good  miners  of  ordinary  prudence  to  so  stand.  At  best 
this  was  a  question  for.  the  jury.  (3  Labatt  on  Master  &  Ser- 
vant, sec.  1271.)  Respondent  had  the  right  to  assume  and  to 
rely  upon  the  proper  performance  of  appellant's  duty  to  avoid 
unusual  and  negligent  conduct  which  alone  could  jeopardize 
him.  {Mullery  v.  Great  Northern  By.  Co.,  50  Mont.  408,  424, 
148  Pac.  323.) 

The  question  of  plaintiff's  contributory  negligence  was  a  ques- 
tion for  the  jury  to  determine.  {Hdttingsworfh  v.  Davis-Daly 
Estates  Copper  Co.,  38  Mont.  143,  99  Pac.  142;  Hill  v.  Nelson 
Coal  Co.,  40  Mont.  1,  104  Pac.  876 ;  Alexwnder  v.  Great  North- 
ern Ry.  Co.,  51  Mont.  565,  L.  R.  A.  1918E,  862,  154  Pac.  914; 
Mullery  v.  Great  Northern  By.  Co.,  50  Mont.  408,  148  Pac.  323 ; 
KUleen  v.  Barnes-King  Dev.  Co.,  46  Mont.  212,  127  Pac.  89; 
Johnson  v.  Maiette,  34  Mont.  477,  87  Pac.  447 ;  Moyse  v.  North- 
ern Pac.  Ry.  Co.,  41  Mont.  272,  108  Pac.  1062 ;  Westlake  v.  Keat- 
ing  Gold  Mining  Co.,  48  Mont.  120,  136  Pac.  38 ;  Kinsd  v.  North 
Butte  Mining  Co.,  44  Mont.  445,  120  Pac.  797;  Lucas  v.  Walker, 
22  Cal.  App.  296,  134  Pac.  374,  375 ;  Morgan  v.  /.  W.  Bobinson 
Co  157  Cal.  348,  107  Pac.  695;  Zihbe^l  v.  Southern  Pac.  Co., 
160  Cal.  237,  116  Pac.  513.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court.        \ 

The  defendant,  Granite  Bi-Metallic  Consolidated  Mining  Com- 
pany, owned  and  operated  the  Granite  mine,  near  Phillipsburg, 
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Montana,  and  also  leased  certain  ore  bodies  in  the  mine  to  other 
persons  to  work  on  a  royalty  basis.  The  facilities  of  the  mine 
were  at  the  service  of  the  lessees  as  well  as  the  employees.  To 
govern  the  use  of  the  cage,  certain  signals  prescribed  by  the  state 
mine  inspector  were  in  use.  The  signals  to  lower  and  hoist  were, 
given  by  means  of  a  gong  in  the  engine-house,  on  the  surface- 
To  the  striker  of  the  gong  was  attached  a  small  wire  cable  which' 
extended  down  the  shaft  and  at  each  level  was  fastened  to  a 
lever.  By  pulling  down  upon  the  lever,  the  gong  was  sounded.. 
On  the  day  of  the  accident  plaintiff  and  his  partner,  McDonald, 
were  on  the  700  level  to  procure  samples  with  a  view  to  securing 
a  lease  of  ore  bodies  at  that  level.  Having  secured  the  samples, 
they  returned  to  the  shaft,  gave  the  required  signal,  and  the 
cage  was  lowered.  McDonald,  with  the  samples,  stepped  upon 
the  cage,  and  plaintiff  undertook  to  give  to  ,the  engineer  the  sig- 
nal (three  bells)  to  hoist  men  to  the  surface.  When  one  bell  had 
been  given,  the  cage  was  suddenly  hoisted,  with  the  result  that 
plaintiff  was  thrown  violently  to  the  floor  of  the  station,  receiv- 
ing the  injuries  of  which  he  complains. 

It  is  charged  in  the  complaint  that  the  defendant,  by  its  en-* 
gineer,  was  guilty  of  negligence  in  moving  the  cage  before  the 
signal  was  completed,  and  that  this  negligence  proximately 
caused  the  injury.  By  its  answer  defendant  denied  any  negli- 
gence  on  the  part  of  the  engineer,  and.  alleged  that  plaintiff 
was  guilty  of  contributory  negligence  in  that  •he  stood  with  one 
foot  on  the  cage  and  the  other  on  the  floor  of  the  station  while 
giving  the  signal  to  hoist.  In  his  reply  plaintiff  admitted  that 
he  stood  with  one  foot  on  the  cage  and  the  other  on  the  floor 
of  the  station,  but  denied  that  he  was  guilty  of  negligence  in 
so  doing. 

The  trial  resulted  in  a  verdict  for  plaintiff,  and  from  the 
judgment  entered  thereon  and  from  an  order  denying  it  a  new 
trial  defendant  appealed. 

For  the  purpose  of  this  case  it  is  immaterial  whether  plaintiff 
£1]  was  in  the  mine  by  direction  or  invitation  of  the  defend- 
ants   The  court  instructed  the  jury  that  the  defendant  owed  to 
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plaintiff  the  duty  to  exercise  reasonable  care  and  diligence  for 
his  safety.  This  instruction  was  given  without  objection  from 
either  party  and  became  the  law  of  the  case  upon  that  subject. 

Plaintiff  and  McDonald  testified  that  plaintiff  had  given  one 
[2, 31  bell  and  was  in  the  act  of  giving  the  second  one  when 
the  cage  was  moved,  and  that  plaintiff  was  proceeding  in  the 
customary  manner  without  unnecessary  or  unreasonable  delay 
between  bells.  The  engineer  testified  very  positively  that  he  had 
received  a  complete  signal,  not  a  signal  to  raise  men  to  the  sur- 
face, however,  but  the  proper  signal  to  hoist  ore  or  the  empty 
cage  to  the  surface,  or  the  cage  with  men  to  the  next  level  above, 
and  that  he  took,  the  cage  to  the  600  level.  It  is  stated  in  ap- 
pellant's brief  that  'Hhis  testimony  is  not  susceptible  to  contra- 
diction by  inference."  It  is,  however,  contradicted  by  the  direct 
evidence  of  plaintiff  and  McDonald;  but,  however  this  may  be, 
it  has  been  said:  ''It  is  a  wild  conceit  that  any  court  of  justice 
is  bound  by  the  mere  swearing.  It  is  swearing  creditably  that 
is  to  conclude  its  judgment."  {The  Odin,  1,  Bob.  Adm.  248; 
Zibbell  V.  Southern  Pac.  Co.,  160  Cal.  237,  116  Pac.  513 ;  Rood 
V.  Murray,  50  Mont.  240,  146  Pac.  541.) 

The  engineer  based  his  conclusion  that  the  signal  was  com- 
plete upon  the  fact  that  he  observed  the  bell  cord  slacken,  and 
not  upon  the  fact  that  he  waited  a  reasonable  time  to  ascertain 
whether  the  bell  would  be  sounded  again.  The  rules  and  regu- 
lations of  the  mining  inspector  were  binding  upon  defendant 
and  its  engineer  (sec.  1724,  Rev.  Codes),  and  for  damages  proxi- 
mately caused  by  the  unauthorized  act  of  the  engineer,  in  sub- 
stituting a  code  of  his  own,  the  defendant  is  liable  (5  Labatt 
on  Master  &  Servant,  sec.  1888).  In  other  words,  a  violation 
of  the  prescribed  code  constituted  legal  negligence.  {Melville 
V.  Butte-Balaklava  Copper  Co.,  47  Mont.  1,  130  Pac.  441.) 

It  is  not  seriously  contended,  however,  that  the  evidence  is 
insufficient  to  prove  negligence  on  the  part  of  the  engineer. 
The  principal  contention  is  that  the  admission  in  the  reply  and 
[4]  the  evidence  introduced  by  plaintiff  established  contribu- 
tory negligence  as  a  matter  of  law.    The  standard  by  which  to 
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measure  plaintiff's  conduct  is  that  of  the  average  man  under 
similar  circumstances.  In  this  instance  he  was  to  be  governed 
in  giving  the  signals  by  the  customs  and  usages  of  reasonably 
prudent,  experienced  miners. 

The  evidence  introduced  by  plaintiff  was  to  the  effect  that 
the  position  assumed  by  him  while  giving  the  signal  (one  foot 
on  the  cage  and  the  other  op  the  floor  of  the  station)  was  the 
position  assumed  by  careful,  prudent,  experienced  miners  gen- 
erally while  performing  that  task  in  the  Granite  mine.  Th^re 
is  a  conflict  in  the  evidence  upon  this  subject,  but  that  conflict 
it  was  the  peculiar  province  of  the  jury  to  resolve. 

It  is  said  by  appellant  that  the  position  assumed  by  plaintiff 
was  fraught  with  danger,  while  there  was  available  to  him  an- 
other method  of  performing  the  service,  which  was  safe,  or  at 
least  less  dangerous  than  the  method  which  he  pursued.  It  will 
not  do  to  say  that  because  plaintiff  placed  himself  in  a  posi- 
tion of  danger  he  may  not  recover  in  this  action.  All  under- 
ground mining  operations  are  dangerous.  If,  however,  the 
[5]  evidence  were  undisputed  that  the  position  assumed  by 
plaintiff  to,  give  the  signal  was  more  dangerous  than  another^ 
position  which  he  might  have  assumed,  and  that,  with  full  knowl- 
edge and  appreciation  of  the  facts  and  of  the  consequences  likely 
to  follow,  he  voluntarily  assumed  the  more  dangerous  position, 
he  would  be  guilty  of  negligence  as  a  matter  of  law.  (MvUery 
V.  Oreai  Northern  By.  Co.,  50  Mont.  408,  148  Pac.  323.) 

In  the  application  of  the  rule  of  choice  of  ways,  and  particu- 
[6]  larly  in  the  imputation  to  plaintiff  of  knowledge  that  the 
position  assumed  was  more  dangerous  than  the  alternative  sug- 
gested by  defendant,  regard  must  be  had  to  the  circumstances, 
and  these  include  the  right  of  plaintiff  to  assume  that  the  en- 
gineer, whose  negligence  alone  could  jeopardize  him,  would  pro- 
ceed with  reasonable  care  and  not  Inove  the  cage  until  the  signal 
was  completed.  The  alternative  position  suggested  by  defend- 
ant's evidence  was  that  plaintiff  should  have  stood  with  both 
feet  on  the  cage,  held  to  the  safety  bar  with  one  hand,  and  pulled 
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the  lever  with  the  other ;  but  plaintiff  testified  that  he  could  not 
pull  the  lever  with  one  hand,  and  thef  effect  of  his  evidence  is 
that,  if  he  had  stood  with  both  feet  on  the  feage  and  used  both 
hands  to  pull  the  lever,  his  position  would  have  been  more  haz- 
ardous than  the  position  he  assumed. 

The  rule  is  well  established,  in  reason  and  authority,  that 
[7]  in  balancing  ways  for  the  purpose  of  making  a  choice  be- 
tween them  plaintiff  was  not  required  to  make  a  choice  unerring 
in  the  light  of  after  events,  but  only  such  a  choice  as,  under  all 
obvious  circumstances,  a  reasonably  prudent  man  might  have 
made.  {KUleen  v.  Barnes-King  Dev.  Co.,  46  Mont.  212,  127 
Pac.  89;  Mullery  v.  Or  eat  Northern  By.  Co.,  above.)  While 
.customary  negligence  of  others  would  not  excuse  plaintiff,  the 
fact,  which  the  evidence  tended  to  prove,  that  careful,  prudent, 
experienced  miners  working  in  the  Granite  mine  generally  as- 
sumed the  position  taken  by  plaintiff  in  giving  the  signal  to 
hoist  men,  indicates  forcibly  that  plaintiff  did  not  choose  the 
L'S]  more  dangerous  of  the  two  positions;  but  whether,  under 
all  the  circumstances  he  did  or  did  not — whether  he  was  gmlty 
of  negligence  in  making  the  choice  which  he  did  make — ^was  a 
question  properly  submitted  to  the  jury,  and  the  general  verdict 
absolves  him  from  the  imputation  of  negligence. 

Error  is  predicated  upon^  the  refusal  of  the  court  to  give  de- 
fendant's  offered  instructions  I,  K  and  L.  The  subject  matter 
of  I  and  K  (choice  of  ways)  was  fully  covered  by  instructions 
13  and  14,  given  by  the  court.  There  are  also  objections  to  the 
phraseology  employed  in  each  of  these  offered  instructions. 
[9]  Instruction  L  is  essentially  erroneous.  It  imposed  upon 
plaintiff  the  burden  of  proving  defendant's  negligence  and  his 
own  freedom  from  contributing  fault.  This  case  falls  clearly 
within  the  general  rule  that  the  defense  of  contributory  negli- 
gence is  a  special  one,  to  be  pleaded  and  proved  by  the  defend- 
ant, and  that  the  burden  of  proving  want  of  care  on  the  part 
of  plaintiff  which  contributed  to  his  injury  cannot  be  imposed 
upon  him.  (Stephens  v.  Elliott,  36  Mont.  92,  92  Pac.  45;  Mdz- 
ner  v.  Baven  Copper  Co.,  47  Mont.  351,  132  Pac.  552.) 
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In  their  supplemental  brief  counsel  for  appellant  suggest  that, 
if  the  complaint  had  stated  the  facts  fully — that  is,  if  it  had 
contained  the  statement  that  plaintiff  was  standing  with  one 
foot  upon  the  cage  and  the  other  upon  the  floor  of  the  station — 
it  would  not  have  stated  a  cause  of  action;  but  this  argument 
proceeds  upon  the  theory  that  plaintiff  was  guilty  of  negligence 
as  a  matter  of  law,  in  the  absence  of  excusatory  allegations  or 
the  showing  of-  an  emergency,  and  this  we  have  determined  is 
not  the  fact 

While  we  may  agree  with  counsel  that  the  slightest  want  of 
ordinary  care  on  the  part  of  plaintiff  would  constitute  negli- 
gence, we  do  not  agree  with  the  conclusion  presumably  to  be 
[10]  deduced  therefrom,  viz.,  that  negligence  on  the  part  of 
plaintiff  necessarily  precludes  recovery.  It  is  only  such  negli- 
gence on  his  part  as  constitutes  a  proximate  or  contributing 
cause  of  his  injury  that  will  bar  his  recovery.  (Stewart  v. 
Ptitshurg  &  Montana  Copper  Co,,  42  Mont.  200,  111  Pac.  723.) 

The  judgment  and  opder  are  affirmed. 

^Affirme^. 

Mr.  Chief  Justice  Bbantlt  and  Associate  Justices  Hubly, 
Patten  and  Coofkb  concur. 


I 


292  EiBK  t;.  Montana  Transfer  Co.       [Oct.  T.  19 


KIBK,   Ebspondbnt,   v.   MONTANA   TRANSFER    CO., 

Appellant. 

(No.  4,034.) 
(Submitted  September  18,  1919.    Decided  October  17,  1919.) 

[184  Pac.  9^87.] 

Personal  Injuries — Corporations — Master  and  Servant — Torts  of 
Servant  —  Scope  of  AutJiority  —  Jury  Question  —  Evidence-^ 
Offer  of  Proof — Instructions — Abstract  Propositions — Harmr 
less  Error — Excessive  Verdicts.  ■ 

Personal  Injuries— Corporations — Master  and  Servant — ^Tort  of  Servant- 
Ratification. 

1.  Defendant  transfer  company's  employees  took  possession  of  and 
removed  an  article  of  furniture  fijom  plaintiff's  residence,  conveying  it 
to  its  warehouse  as  security  for  moving  charges,  and  while  in  the 
act  of  removing  it,  injured  plaintiff.  Edd,  in  an  action  for  damages, 
that  the  court  properly  permitted  one  of  the  company's  officers  to  be 
asked  the  question  whether  it  th^  had  such  article  in  its  possession, 
for  the  purpose  of  showing  ratification  by  it  of  tbe  employees'  act 

[As  to  effect  of  ratification,  see  note  in  5  Am.  St.  Bep.  109.] 

Trial — Offer  of  Proof— When  Rejection  Proper. 

2.  Where  the  fact  sought  to  be  established  by  an  offer  of  proof  was 
already  in  evidence,  rejection  of  the  offer  was  not  error. 

Same — Instructions — Abstract  Propositions — Harmless  Error. 

8.  The  facts  in  a  given  case  being  few  and  simple,  and  of  meh  a 
nature  that  general  principles  of  law  may  be  easily  applied,  the  giving 
of  an  instruction  embodying  abstract  propositions,  though  open  to 
criticism,  is  not  reversible  error. 

Same — Instructions— Beview — ^Duty  of  Appellant. 

4.  A  party  not  satisfied  with  instructions  proposed  or  given  by  t3ie 
court  must  tender  such  as  are  deemed  to  embody  principles  appU- 
cable,  else  he  cannot  complain  on  appeal. 

Personal  Injuries — Tort  of  Servant — Scope  of  Authority — Jury  Question. 

5.  Whether  defendant  company's  employee  was  acting  within  tke 
scope  of  his  authority  when  he  forcibly  removed  an  article  of  fur- 
niture from  plaintiff's  residence  as  security  for  moving  charges  was  a 
question  for  the  jury's  decision. 

Same — Corporations — ^Liability  for  Agent's  Wrongful  Aetiw 

6.  A  corporation  whose  agent,  in  the  discharge  of  duties  intrusted 
to  him  by  it,  and  within  the  apparent  scope  of  his  authority,  does  an 
act,  whereby  another  suffers  injury,  is  liable  for  the  damages,  though 
its  agent  may  have  failed  in  his  duty  to  it  or  disobeyed  instructions, 

Same — ^Principal  and  Agent — ^When  Agent's  Tort  Within  Course  of  Em- 
ployment. 

7.  The  tort  of  an  agent  is  within  the  course  of  his  employment 
where  he,  in  performing  it,  is  endeavoring  to  promote  the  principal's 
business. 
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8ftin0 — Corporations — Tortious  Act  of  Agent — Batification  by  Principal — 
Retention  of  Benefit. 

8.  Defendant  company,  with  knowledge  of  the  situation,  having  ac- 
cepted tlie  benefits  of  the  wrongful  acts  of  its  employees  by  retaining 
the  article  of  furniture  forcibly  taken  from  plaintiff's  possession, 
thereby  ratified  them  and  was  liable  to  plaintiff  for  damages  occa- 
sioned for  personal  injuries  received  while  the  employees  were  in  the 
act  of  removing  the  furniture. 

Same — Ezeessire  Yerdict — ^Extent  of  Beview  on  Appeal. 

9.  Unless  the  jury's  award  in  a  personal  injury  action  is  such  as 
to  shock  the  conscience  and  compel  the  conclusion  that  the  verdict 
was  the  result  of  passion  and  prejudice,  it  will  not  be  disturbed  on 
appeal. 

Appeal  from  District  Court,  Silver  Bow  County;  J[.  /.  Lynch, 
Judge. 

Action  by  Eva  Kirk,  against  the  Montana  Transfer  Companj^ 
and  another.  From  a  judgment  for  plaintiff  and  from  an 
order  denying  it  a  new  trial,  the  defendant  company  appeals. 
Affirmed* 

Messrs.  Frank  &  Oaines,  for  Appellant,  submitted  a  briefs 
Mr.  B.  F.  Oaines  argued  the  cause  orally. 

This  case  falls  within  two  modifications  of  the  general  prin- 
dple  as  to  what  is  * 'scope  of  authority,"  to-wit:  That  the  ser- 
vant was  at  the  time  of  the  assault  engaged  in  furthering  his 
own  ends  rather  than  in  rendering  a  service  to  his  employer; 
and  that  the  servant  had  so  behaved  as  that  it  could  not  be  said 
in  reason  that  he  was  acting  in  pursuance  of  any  authority 
conferred.  These  modifications  are  recognized  in  cases  where 
employees  have  attempted  to  make  collections  and  in  the  course 
thereof  have  committed  assaults.  The  decided  cases  holding  the 
employer  not  liable  have  said,  first,  that  express  authority  con- 
ferred to  make  collections  carries  with  it  no  implication  of  au- 
thority to  resort  to  force  or  to  seize  property  to  further  the  ends 
of  the  employer;  and,  second,  in  cases  where  the  employee  is 
personally  liable  to  the  employer  for  deliveries*  of  goods  made 
without  collection  by  the  employee,  that  it  is  clearly  the  em- 
ployee's own  business  he  is  furthering,  as  payment  to  the  master 
ia  a  matter  of  lousiness  between  the  employee  and  the  employer 
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and  not  between  the  employer  and  customer.  These  views  are 
sustained  by  abundant  authority ;  are  undoubtedly  the  law ;  and, 
being  such,  prevent  respondent  from  recovering  judgment  from 
appellant  in  this  case.  Each  of  the  cases  hereafter  cited  bean 
directly  upon  these  questions  and  are,  we  submit,  determinative 
of  them  in  our  favor.  {Jchcmson  v.  Pioneer  Fuel  Co.,  72  Minn. 
405,  75  N.  W.  719 ;  Meehan  v.  Morewood,  52  Hun,  566,  5  N.  Y. 
Supp.  710 ;  CaUahan  v.  Hyland,  59  111.  App.  347 ;  McDermott 
V.  American  Brewing  Co,,  105  La.  124,  83  Am.  St.  Rep.  225,  52 
L.  B.  A.  684,  29  South.  498 ;  Steinman  v.  Baltimore  etc.  Laun- 
dry Co.,  109  Md.  62,  21  L.  B.  A.  (n.  s.)  884,  71  Atl.  517;  Mai- 
suda  V.  Hammond,  11  Wash.  120,  51  L.  B.  A.  (n.  s.)  920,  137 
Pac.  328 ;  Mufphy  v.  Buckley  etc.  Co.,  151  App.  Div.  520,  136 
N.  Y.  Supp.  309.) 

Mr.  James  M.  Hinkle,  for  Bespondent,  submitted  a  brief,  and 
one  in  reply  to  that  of  appellant,  and  argued  the  cause  orally. 

The  liability  of  the  principal  for  torts  committed  by  his  agent 
is  not  limited  to  torts  which  he  has  expressly  authorized  or 
directed.  He  is  liable  for  all  the  torts  which  his  agent  com- 
mits in  the  actual  or  apparent  course  of  his  employment,  and 
if  the  agent  commits  a  tort  in  the  apparent  course  of  his  employ- 
ment, the  principal  is  liable  therefor,  even  though  he  was  igno- 
rant thereof  and  the  agent  exceeded  his  actual  authority  or 
disobeyed  the  express  instructions  of  his  principal.  {Smith  v. 
Munch,  65  Minn.  256,  68  N.  W.  19 ;  Gibson  v.  Dupree,  26  Colo. 
App.  324,  144  Pac.  1133;  Keedy  v,  Howe,  72  111.  133,  136; 
ElUnghouse  v.  Ajax  Live  Stock  Co.,  51  Mont.  275,  L.  B.  A. 
1916D,  836,  152  Pac.  481,  485 ;  Richherger  v.  American  Express 
Co.,  73  Miss.  161,  55  Am.  St.  Bep.  522,  31  L.  B.  A.  390,  18  South. 
922;  31  Cyc.  1582,  1583;  2  Corpus  Juris,  2,  848.) 

Whether  the  acts  of  a  servant  were  in  the  execution  of  his 
master's  business  within  the  scope  of  employment  or  not  must, 
from  the  nature  of  things,  in  most  cases  be  a  question  of  fact 
for  the  jury.  {Ritchie  v.  Waller,  63  Conn.  155,  38  Am.  St. 
Bep.  361,  27  L.  B.  A.  161,  28  Atl.  29 ;  Sharp,  v.  Erie  E.  R.  Co., 
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J84  N.  Y.  100,  6  Ann.  Cas.  250,  76  N.  B.  923.)     For  ratification 
.of  agent's  acts,  see  Avakian  v.  Noble,  121  Cal.  216,  53  Pac.  559; 
2  Corpus  Juris,  470,  847-^51. 

MR.  JUSTICE  HUBLY  delivered  the  opinion  of  the  court. 

Plaintiff  seeks  to  recover  damages  from  the  defendant  cor- 
poration and  Charles  Van  for  certain  injuries  sustained  by  her 
by  reason  of  an  assault  alleged  to  have  been  made  upon  her  by 
Van,  while  said  ^Van,'  acting  as  an  agent  and  employee  of  the 
defendant  corporation,  was  moving  certain  household  goods  of 
the  plaintiff  under  a  contract  between  plaintiff  and  defendant 
corporation. 

A  trial  was  had  to  a  jury,  and  verdict  was  rendered  for  the 
plaintiff  in  the  sum  of  $750.  Motion  for  a  new  trial  was  denied, 
and  appeal  was  taken  by  defendant  company  from  the  judgment 
and  the  order  denying  such  motion. 

The  fact^  are  substantially  as  follows:  The  plaintiff  engaged 
the  defendant  company  to  move  certain  household  goods  from 
one  location  in  Butte  to  another.  One  load  had  been  hauled  at 
the  price  which  had  been  originally  agreed  upon,  but  before  the 
hauling  of  the  second  load  the  defendant  company  advised  plain- 
tiff that  it  would  charge  a  higher  price  for  moving  the  balance 
of  tie  goods.  After  the  second  load  was  taken,  the  plaintiff 
telephoned  to  the  office  of  the  defendant  company  and  notified 
the  persons  in  charge  that  she  did  not  care  to  have  any  more 
goods  hauled.  Following  this  conversation,  the  teamister.  Van, 
with  an  assistant,  called  at  the  home  of  the  plaintiff  and  was 
then  informed  by  her  that  she  had  notified  the  company  not  to 

haul  any  more  goods,  and  had  made  arrangements  for  the  pay- 

• 

ment  of  the  work  already  done,  on  the  following  day,  after  an 
opportunity  to  ascertain  whether  the  goods  had  been  properly 
handled  in  moving.  Van  then  asserted  that  he  had  come  to 
move  the  goods,  and  would  not  be  put  off  from  completing  the 
work  and  receiving  his  pay  therefor,  and  some  words  occurred 
between  him  and  the  plaintiff  as  to  payment.  Van  then  took 
bold  of  a  refrigerator  in  the  room  and  started  to  move  it  out, 
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r  • 

either  in  accordance  witli  his  statement  that  he  was  going  to 
finish  the  job  of  moving,  or  for  the  purpose  of  holding  the  re- 
frigerator as  security  for  the  amount  of  the  unpaid  charges. 
The  plaintiff  resisted  his  n;iovin5  the  refrigerator,  and  was  in- 
jured by  its  being  thrown  against  her  by  Van.  Van  and  his 
assistant  carried  the  refrigerator  out  of  the  house  to  one  of  the 
wagons  of  the  defendant  company,  taking  it  to  the  of&ce  or 
warehouse  of  the  cpmpany,  where  it  remained  at  the  time  of 
the  trial,  nearly  seven  months  afterward,  through  written  de- 
mand for  its  return  had  previously  been  made.  It  ajso  appears 
that  the  company's  foreman,  who  had  general  supervision  of 
the  work  of  teamsters,  was  present  and  witnessed  the  alterca^ 
tion  and  the  removal  of  the  refrigerator. 

The  answer  admits  that  Van  was  an  employee  of  the  defend- 
ant company,  admits  the  contract  of  moving,  and  admits  that 
among  the  articles  moved  by  the  company  was  the  refrigerator 
in  question,  and  in  addition  contained  a  general  denial. 

It  was  the  rule  of  defendant  company  that,  when  drivers  were 
notified  that  work  done  by  them  should  be  paid  for  at  comple- 
tion,  unless  they  collected  therefor  the  amount  would  be  de- 
ducted from  their  wages.     " 

Complaint  is  made  of  the  ruling  of  the  court  in-  permitting 
[1]  plaintiff's  counsel  to  interrogate  one  of  the  officers  of  the 
defendant  corporation  as  to  whether  or  not  the  ref rigerjitor  was 
still  in  its  possession.  Plaintiff's  purpose  in  offering  this  testi- 
mony was  to  show  ratification  of  the  act  of  the  employee  in 
taking  the  refrigerator,  and  we  see  no  error  in  the  ruling  of 
the  court. 

Defendant  company's  president  and  vice-president  testified 
'  [2]  in  their  direct  examination  to  the  effect  that  no  credit  had 
been  extended  to  plaintiff  in  connection  with  the  moving  in 
question,  and  that  the  work  was  what  was  termed  in  the  office 
a  *'C.  0.  D.  job."  The  defendant  later  offered  to  prove  that 
the  plaintiff  never  had  enjoyed  any  credit  privileges  with  it. 
This  offer  of  proof  was  objected  to  and  the  offered  evidence 
excluded.    The  defendant  already  iiaving  established  affirma- 
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tively  that  the  particular  contract  was  not  upon  a  credit  basis, 
we  fail  to  see  where  this  evidence  would  have  any  relevancy, 
and,  even  if  relevant,  the  jury  had  already  been  apprised  of 
the  fact  that  no  credit  had  been  extended  to  the  plaintiff. 

Objection  was  made  to  the  giving  of  instructions  3,  4  and  6, 
[3]  upon  the  ground  that  such  instructions  were  abstract  state- 
ments of  law  and  not  applicable  to  the  issues,  and  for  the  fur- 
ther reason  that  it  was  error  not  to  make  such  instructions  more 
concrete;  also  that  such  instructions  did  not  embody  certain 
rules  applicable  t6  the  issue. 

This  court  has -criticised  the  giving  of  abstract,  rather  than 
concrete,  instructions;  but  in  this  case,  as  said  by  Mr.  Justice 
HoUoway  in  Midrone  v.  Marshall,  35  Mont.  238,  88  Pac.  797: 
''While  the  instruction  is  open  to  the  criticism  that  it  merely 
states  an  abstract  legal  principle,  since  the  facts  in  this  case  are 
few  and  simple,  and  of  such  a  nature  that  general  principles  of 
law  may  be  easily  applied,  we  think  the  error  in  giving  it  was 
without  prejudice." 

The  court  has  likewise  stated  in  numerous  decisions  that  when 
[4]  parties  are  not  satisfied  with  the  instructions  proposed  oi* 
given  by  'the  court,  it  is  their  duty  to  propose  instructions  em- 
bodying principles  applicable  to  the  issues,  thereby  supplying 
the  omissions  or  deficiencies  in  those  proposed.  {Hollenback  v. 
Stone  &  IVelsUr  Eng.  Corp.,  46  Mont.  559,  129  Pac.  1058; 
Frederick  v.  Hale,  42  Mont.  153,  112  Pac.  70 ;  OUUes  v.  Clarke 
Fork  Coal  Min.  Co,,  32  Mont.  320,  80  Pac.  370.) 

Error  is  also  specified  because  of  the  court's  refusal  to  give 
[5]  defendants'  proposed  instructions  3,  4  and  5.  These  "were 
to  the  effect,  (3)  that  if  the  teamster.  Van,  committed  the  as- 
sault in  attempting  to  collect  money  for  which  he  was  personally 
liable  to  the  company,  but  had  not  been  authorized  to  seize  prop- 
erty for  that  purpose,  (4)  that  if  Van,  failing  to  collect,  at- 
tempted to  take  security,  (5)  or  that  if,  in  the  absence  of  a  di- 
rection from  his  employer.  Van  used  force  or  seized  property, 
then,  in  either  or  all  of  such  events,  a  verdict  should  be  re- 
turned for  defendant  company.    But  under  an  instruction  given 
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by  the  court,  tlie  jury  were  advised  that  plaintiff  could  not  re- 
cover unless  Van  was  acting  within  the  scope  of  his  authority. 
There  was  no*  error  in  the  court's  refusal  to  give  the  instruc- 
tions proposed.  Whether  he  was  so  acting  was  a  question  for  the 
jury.  (Ritchie  v.  Waller,  63  Conn.  155,  38  Am.  St.  Rep.  361,  27 
L.  R.  A.  161,  28  Atl.  29 ;  Sharp  v.  Erie  R,  R.  Co.,  184  N.  Y.  100, 
6  Ann.  Cas.  250,  76  N.  E.  923 ;  Gibson  v.  Dupree,  26  Colo.  App. 
324,  144  Pac.  1133.)  The  instruction  given  sufficiently  stated 
the  rule. 

In  Grorud  v.  Lossl,  48  Mont.  274,  136  Pac.  1069,  Mr.  Chief 
[6]  Justice  Brantly  stated:  "By  the  great  weight  of  authority 
it  is  also  the  rule  that  when  an  agent  of  a  corporation  in  the 
course  of  the  discharge  of  duties  intrusted  to  him  by  it,  and 
within  the  apparent  scope  of  his  authority,  does  an  act  from 
which  a  third  person  suffers  injury,  the  corporation  also  is  liable 
for  the  damages  flowing  therefrom,  even  though  the  agent  may 
have  failed  in  his  duty  to  the  principal,  or  may  have  disobeyed 
his  instruction."     (See,  also,  2  C.  J.  948.) 

Further:  **The  tort  of  an  agent  is  within  the  course  of  his 
[7]  employment  where  the  agent,  in  performing  it,  is  endeavor- 
ing to  promote  the  principal's  business.'*  (2  C.  J.  853,  and 
cases  cited ;  Smith  v.  Munch,  65  Minn.  256,  68  N.  W.  19 ;  Oib^ 
son  v.  Dupree,  supra.) 

The  company  employed  Van  to  move  the  goods  and  collect 
therefor.  That  in  doing  one  or  both  of  these  duties  he  com- 
mitted the  assault  has  been  determined  by  the  verdict  of  the 
jury. 

In  addition,  the  record  shows  that  the  defendant  company, 
[8]  with  knowledge  of  the  situation,  accepted  the  benefits  of 
Van's  conduct  by  retaining  the  refrigerator,  and  thereby  rati- 
fied his  acts.  (2  C.  J.  854 ;  Jones  v.  Shannon,  55  Mont.  225, 175 
Pac.  882.) 

Complaint  is  made  that  the  damages  awarded  were  excessive. 
[9]  For  the  reasons  stated  in  White  v.  Chicago  etc,  Ry.  Co., 
49  Mont.  419,  143  Pac.  561,  we  do  not  fed  that  we  should 
diminish  the  amount  of  the  recovery. 
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We  find  no  variance  between  the  pleadings  and  the  proof  and 
no  error  in  denying  defendant's  motion  for  a  directed  verdict 
nor  jthe  order  denying  the  motion  for  a  new  trial. 

The  judgment  and  order  appealed  from  are  affirmed. 

'  Affirmed. 

Mr.  CHnsF  Justiob  BRibXTLY  and  Assooiatb  Justices  Hollo- 
way,  Patten  and  Cooper  concur. 
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[194  Pac.  842.] 

Deeds — CanceUaiion — Rescission — Conditions  8vJ)sequent — For- 
feiture— Waiver  —  Estoppel  —  Consideration — Findings — Be- 
vieto — Equity. 

Appeal  and  Efrror — Kquity-r-Findiiigfl — Evidence — ^Extent  of  Review. 

1.  FlndingB  in  an  equitable  action  wiU  not  be  reversed  on  appeal 
unless  the  evidence  clearly  preponderates  against  them.  / 

Deeds — Contracts — Part  of  Same  Transaction — Construction. 

2.  Held,  under  section  5031,  Revised  Codes,  that  a  deed  made  upon 
a  condition  subsequent  in^posed  by  a  separate  writing,  under  the 
terms  of  which  the  grantee  obligated  herself  to  make  a  stipulated 
monthly  payment  to  a  third  person,  with  reversion  in  favor  of  the 
grantor,  were  part  of  and  constituted  the  sa<ie  transaction,  regardless 
of  whether  they  were  executed  at  the  same  time  or  not. 

Same — Conditions  Subsequent — Breach  of  Contract — Cancellation — Waiver. 

3.  preach  by  the  grantee  of  a  condition  subsequent  of  the  nature  of 
the  above  (par.  2),  if  not  waived,  entitles  the  grantor  to  cancellation 
or  rescission. 

Same — Conditions   Subsequent — "Waiver. 

4.  A  condition  subsequent  involving  a  forfeiture  may  be  waived, 
and  was  waived  by  letters  from  the  grantor  to  the  grantee  indicating 
that  the  former  had  relieved  the  latter  from  the  necessity  of  making 
farther  monthly  paymefnts  to  a  third  person  as  a  condition  for  the 
conveyance  of  realty,  the  waiver  being  binding  though  made  without 
consideration. 

Same — ^Forfeitures — Strict  Conetnietion. 

5.  Under  section  4906,  Revised  Codes,  a  provision  constituting  a 
forfeiture  must  be  strictly  construed  against  the  party  for  whose 
benefit  it  is  ereated. 
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Contracts — When  to  be  Enforced. 

6.  Courts  will  mot,  through  the  aid  of  eaneellation  or  rescission, 
relieve  a  party  from  the  effect  of  a  contract  made  impulsively  or  gnt 
of  generosity  and  not  based  upon  business  prineiples,  but  uphold  it 
as  made. 

Estoppel — ^Waiver — Consideration. 

7.  Where  the  acts  or  conduct  of  a  party  are  sueh  as  to  estop  him 
from  insisting  upon  the  right  claimed  to  bave  been  relinquished^  no 
consideration  is  necessary. 

Deeds — ^Lrife  Estates — Conditions  Subsequent — Effect  of  Waiver. 

8.  Held,  that  where  a  conveyance  upon  condition  subsequent  amounted 
only  to  a  life  estate,  determinable  upon  the  grantee's  marriage,  with 
reversion  to  the  grantor  and  her  heirs,  waiver  of  the  condition  did 
not  convert  it  into  one  in  fee  simple. 

t 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

AcnoN  by  Mary  M.  Smitl  against  Sadie  Hoffman.  Judg- 
ment for  defendant.  Plaintiff  appeals  from  the  judgment  and 
an  order  denying  her  a  new  trial.  Reversed  and  remanded, 
with  directions. 

Mr.  H.  0.  Mclntire,  for  Appellant,  submitted  a  brief,  as  well 
as  one  in  reply  to  that  of  respondent,  and  argued  the  eanse 
orally. 

The  contentions  of  plaintiff  as  to  the  principles  of  law  appli- 
cable, are  as  follows:  The  deed   (Exhibit  A)   and  the  memo- 
randum relating  to  and  limiting  its  terms  and  effect,  must  be 
construed  as  one  instrument.     (Rev.  Codes,  sec.  5031 ;  Dodd  v. 
Vucovich,  38  Mont.  192,  99  Pac.  296 ;  Lyon  v.  DcOey  Copper  Co., 
46  Mont.  108,  120 ,  126  Pac.  931 ;  Chicago  Trust  etc.  Bank  v. 
Chicago  T.  &  T.  Co.,  190  HI.  404^  83  Am.  St.  Rep.  138,  60  N.  E. 
586.)     The  intention  of  the  parties  must  be  ascertained.     (Rev. 
Codes,  sees.  7876,  7877 ;  Ford  v.  Drake,  46  Mont.  314,  127  Pac. 
1019.)     The  intention  in  the  present  instance  was,  at  the  most, 
to  transfer  only  a  limited  estate,   and  the  general  terms  of 
the  deed  are  controlled  by  the  inconsistent  particular  intent 
evidenced  by  the  contemporaneous  writing.    This,  too,  is  cor- 
roborated by  the  fact  of  defendant's  making  part  payments 
in  pursuance  of  such  writing;  a  fact  which  is  wholly  ineon- 
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sistent  with  tlie  notiions  that  a  fee  simple  was  intended  by  the 
deed. 

By  the  two  instruments,  a  transfer  upon  condition  precedent 
was  effected,  the  condition  being  the  continued  payments  of 

$50  per  month,  for  an  unlimited  time,  that  is  for  a  length  of ' 

» 

time  without  restrictions  or  bounds.  In  other  words,  during 
the  lifetime  of  Mrs.  McNaught.  "Precedent  conditions  are 
such  as  must  happen  or  be  performed  before  the  estate  can 
vest  or  be  enlarged  {Towle  v.  Bemsen,  70  N.  T.  303,  309; 
Warner  v.  Bennett,  31  Conn.  468,  475;  Star  Brewery  Co,  v. 
Primas,  163  111.  652,  45  N.  E.  145,  147;  Cooper  v.  Green,  28 
Ark.  48,  54 ;  Moore  v.  Sanders,  15  S.  C.  440,  442,  40  Am.  Rep. 
703 ;  Eogan  v.  Walker,  1  W^.  527,  554 ;  Jarboe  v.  Hey,  122  Mo. 
341,  353,  26  S.  W.  968),  as  if  a  lease  be  made  to  commence 
from  the  first  day  of  May  thereafter,  *on  condition'  th£j.t  B 
pay  a  certain  sum  of  'money  by  that  time.  {Blean  v.  Mes- 
senger, 33  N.  J.  L.  (4  Vroom)  499,  503.)  If  land  is  conveyed 
upon  a  condition  precedent,  the  title  will  not  pass  until  that 
condition  is  performed..  {Star  Brewery  Co.  v.  Primas,  163  111. 
652,  45  N.  E.  145,  147.)'* 

Not  only  by  the  general  law  but  by  the  terms  of  Revised 
Codes,  section  4624,  the  passing  of  an  estate  in  the  property  in 
question  is  dependent  upon  the  performance  of  the  condition. 
As  this  has  not  been  performed,  no  estate  of  any  kind  passed 
to  defendant;  her  assertion  of  title  is  wrongful;  her  recording 
of  the  deed  was  wrongful;  and  a  cloud  is  cast  upon  plaintiff's 
title  which  should  be  removed.  (Brannan  v.  Mesick,  10  Cal.  95 ; 
City  of  Stockton  v.  Weber,  98  Cal.  433,  33  Pac.  332.)        ^ 

"Whether  a  conveyance  is  upon  condition,  precedent  or  subse- 
quent, is  a  question  of  the  intent  of  the  parties  thereto.  (RoTtr 
nets  V.  Rotipe,  145  Fed.  296,  74  C.  C.  A.  376 ;  Peterson  v.  Atlantic 
dk  B.  R.  Co.,  120  Ga.  967,  48  S.  E.  372;  Nicoll  v.  iVew  York  & 
E.  R.  Co.,  12  N.  T.  121,  127;  2  Devlin  on  Deeds,  sec.  958.) 

If  the  result  reached  in  the  construction  of  this  transaction 
is  adverse  to  its  being  a  conveyance  on  condition  precedent,  the 
query  then  arises  whether  the  continued  payment  of  $50  per 
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month  is  not  a  condition  subsequent,  within  the  meaning  of 
section  4902,  Revised  Codes.  Here,  too,  the  qijestion  of  intent 
is  involved.  (See  cases,  supra.)  And  a  clause  for  re-entry  is 
not  necessary.  (Papst  v.  Hanulton,  133  Cal.  631,  66  Pac.  10; 
GaU  V.  Oall,  126  Wis.  390,  5  L.  B.  A.  (n.  s.)  603, 105  N.  W.  953; 
Glocke  V.  Olocke,  113  Wis.  305,  57  L.  B.  A.  459,  89  N.  W.  118.) 

The  rule  in  this  character  of  cases  is  this:  "Where  a  c<m- 
veyance  is  made  by  parents  to  a  son  [and  the  principle  is 
applicable  to  transactions  between  any  relations]  on  the  condi- 
tion that  he  should  support  them,  it  may,  upon  proof  of  the 
breach  of  the  condition  be  rescinded  by  a  court  of  equity." 
(2  Devlin  an  Deeds,  1823 ;  Homer  v.  Chicago,  M.  &  Si.  Paul  By. 
Co.,  38  Wis.  165;  Blake  v.  Blake,  ^bQ  Wis.  392,  14  N.  W.  173; 
Houston  V.  Oreiner,  73  Or.  304,  144  Pac.  135.)  The  present 
action  is  founded  upon  such  theory,  the  complaint  being  mod- 
eled upon  that  in  Bogie  v.  Bogie,  41  Wis.  209,  which  is  cited 
approvingly  in  Bresnaham,  v.  BresnaJum^  46  Wis.  385,  1  N.  W. 
39,  and  the  doctrine  of  which  is  reaffirmed  in  Oall  v.  OaU,  supra. 

Upon  nonperformance  of  a  condition  subsequent,  the  title 
reverts  to  the  grantor.  He  may  resume  possession  as  though 
no  conveyance  had  ever  been  made,  or  may  bring  an  appropriate 
action  such  as  the  instant  one.  (Bev.  Codes,  sec.  462;  Parsons 
V.  Smilie,  97  Cal.  647,  654,  32  Pac.  702.) 

Applicable  general  principles:  In  an  action  of  this  nature 
no  prior  demand  on  the  defendant  is  necessary;  the  suit  itself 
is  sufficient.  {Homer  v.  Chicago,  M.  cfe  St.  Paul  By.  Co.,  supra; 
Liebrand  v.  Otto,  56  Cal.  242.)  A  demand  is  never  necessary 
where  the  circumstances  show  it  would  not  be  complied  with, 
as  ''the  law  neither  does  nor  requires  idle  acts.**  (Bev.  Codes, 
sec.  6200;  Cassidy  v.  Slemons  etc.,  41  Mont.  426,  109  Pac.  976.) 
Parol  evidence  is  admissible  to  prove  the  real  or  no  considera- 
tion for  an  instrument.  (2  Devlin  on  Deeds,  sees.  822,  830; 
Horner  v.  Chicago,  M.  &  St.  P.  By.  Co.,  supra;  Blake  v.  Blahe, 
56  Wis.  392,  14  N.  W.  173.)  Terms  of  an  agreement,  otheJ 
than  those  contained  in  the  writing,  may  be  shown  when  mis- 
take or  imperfection  alleged.     (Bev.  Codes,  sec.  7873,  subd.  1.) 
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By  the  two  papers  an  implied  trust  was  created.  {Orant  v. 
BeU,  26  B.  I.  288,  58  Atl.  951.)  A  trust  may  be  revoked  by 
consent  of  all  the  beneficiaries  thereto.  (Rev.  iCodes,  sec. 
5406;  Booth  V.  OaUand  Bank  of  Smvings,  122  Cal.  19,  26,  54 
Pac.  370;  Hellman  v.  McWUliams,  70  Cal.  449,  11  Pac.  659.) 
Defendant  has  at  the  most  but  a  life  estate,  or  one  determin- 
able upon  her  remarriage.  Her  consent  to  the  revocation  of 
the  trust  is  not  essential,  for  by  failing  to  comply  with  the 
terms  of  it  such  a  consent  is  dispensed  with.  No  one  is 
allowed  to  take  advantage  of  his  own  wrong'.  Indeed  there  is 
here  presented  a  renunciation,  a  repudiation  of  whatever  trust 
was  created  in  favor  of  the  defendant,  and  dispensed  with  any 
consent  on  her  part  to  the  bringing  about  of  a  judicial  revo- 
cation. 

Although  the  creation  of  a  trust  in  lands  by  parol  is  in  vio- 
lation of  the  statute  of  frauds  (Rev.  Codes,  sec.  4537 ;  Hidden 
V.  Jordan,  2l'Cal.  92,  99,  102;  Brison  v.  Brison,  75  Cal.  525, 
7  Am.  St.  Rep.  189,  17  Pac.  689 ;  NordkoU  v.  Nordholt,  87  Cal. 
552,  22  Am.  St.  Rep.  268,  26  Pac.  599;  Tench  v.  McMeekan, 
17  Cal.  App.  14,  118  Pac.  476),  yet  any  informal  writing  will 
satisfy  the  statutory  requirements,  e.  g,,  admissions  in  an 
answer.     (2  Pomeroy's  Equity  Jurisprudence,  p.  1991,  note.) 

That  the  present  action  will  lie,  there  can  be  no  doubt  Most 
of  the  courts  entertain  such  actions  as  equitable.  (See  the 
cases  cited  in  the  footnotes  to  Abbott  v.  Sanders,  12  Ann.  Cas. 
900;  Mash  v.  Bloom,  14  Ann.  Cas.  1012,  43  L.  R.  A.  (n.  s.) 
916;  Steffy  v.  Esler,  6  Idaho,  228,  55  Pac.  239.)  Mere  delay' 
for  a  long  time  to  assert  a  cause  of  action,  where  no  injury 
has  been  done  to  defendant,  will  not.  preclude  relief.  (2  Dev- 
lin on  Deeds,  sec.  807a.) 

Mr.  0.  W.  Belden,  for  Respondent,  submitted  a  brief,  and 
argued  the  cause  orally. 

'The  transaction,  (a)  does  not  involve  a  trust;  and  (b)  Mrs. 
McNaught's  only  interest  was  that  of  a  person  in  whose  favor 
a  contract  has  been  made  by  others,  and  such  interest  ter- 
minated with   rescission.    Assuming,  for  the  purpose  of  ar- 
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gument,  that  the  memorandum  must  be  considered  a  part  of 
the  contract,  and  (a)  starting  with  the  most  obvious,  there 
can  be  ho  valid  claim  that  the  deed  is  not  a  deed  absolute 
on  its  face.  It  operated  to  convey  a  fee-simple  title  to  re- 
spondent; and  did  do  so,  except  it  be  affected  by  the  memo- 
randum. 

Analyzing  the  memorandum,  it  is  apparent  that  the  title  is 
not  conveyed  in  trust  for  Mrs.  McNaught.  Neither  the  prop- 
erty conveyed  nor  any  specified  income  therefrom  is  to  be 
devoted  to  the  support  of  Mrs.  McNaught.  There  is  no  re- 
quirement to  account.  {Brown  v.  Carter,  111  N.  C.  183,  15 
S.  E.  934 J  Stanley  v.  Colt,  5  WaU.  (U.  S.)  119,  165,  18  L.  Ed. 
502,  509;  Speirs  v.  Roberts,  73  Mich.  666,  41  K  W.  841.) 

(b)  The  only  interest  Mrs.  McNaught  had  in  the  matter  was 
that  of  a  third  person  in  whose  favor  a  contract  has  been 
made  by  others.  Having  determined  her  interest,  it  will  sufSce 
for  the  present  to  show  how  the  rights  of  such  third  person 
may  be  terminated.  Section  4970,  Bevised  Codes  of  1907, 
gives  no  right  to  a  third  person  for  whose  benefit  a  contract 
has  been  made,  after  rescission  by  the  parties  thereto.  (Mc- 
Domld  V.  American  Nat.  BamJc,  25  Mont.  456,  65  Pac.  896; 
^Washer  v.  Independent  Mm.  etc.  Co.,  142  Cal.  702,  76  Pac. 
654;  Biddel  v.  Brizzolara,  64  Cal,  354,  30  Pac.  609;  see,  gen- 
erally, 3  Page  on  Contracts,  sees.  1306-1322.) 

Conditions  precedent:  In  note  5,  page  503,  6  Am.  &  Eng. 
Ency.  of  Law,  it  is  said:  "Conditions  for^  the  support  of  or 
payment  of  money  to  the  grantor  or  some  other  person  or 
persons  named  are  generally  construed  to  be  conditions  subse- 
quent. Weinreich  v.  Weinreich,  18  Mo.  App.  364,  370;  and 
see  Jennings  v.  Jennings,  27  111.  518 ;  Drew  v.  Baldwin,  48  Wis. 
529,  4  N.  W.  576."  See,  also,  Ooodpaster  v.  Leathers,  12^ 
Ind.  121,  23  N.  E.  1090,  holding  a  deed  conveying  land  to 
the  grantor's  wife  and  his  two  children  ''on  condition  of  their 
supporting  their  mother  oflE  of  said  land,"  vests  the  fee,  and 
simply  charges  the  income* 
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An  estate  npon  condition  (regardless  of  whether  precedent 
or  subsequent)  cannot  be  created  by  deed,  except  when  the 
terms  of  the  deed  will  admit  of  no  other  reasonable  inter* 
pretation.  It  must  in  terms  be  upon  condition  or  contain  a 
clause  of  re-entry  or  forfeiture.  If  inoperative,  the  fee  passes. 
{CiUlen  V,  Sprigg,  83  Cal.  56,  23  Pac.  222;  13  Cyc.  668;  Noyes 
r.  St.  Levis  §to.  By.  Co.  (111.),  21  N.  E.  487.) 

As  between  the  two — conditions  precedent  and  subsequent — 
the  law  favors  the  latter.  (8  R.  C.  L.  1098,  sec.  156;  Lewis 
V.  Lewis,  74  Conn.  630,  92  Am.  St.  Rep.  240,  51  Atl.  854.) 

Conditions  providing  for  support  are  seldom  declared  con- 
ditions precedent.     (8  R.  C.  L.  1112,  1113;  Cross  v.  Carson, 

8  Blackf.  (Ind.)  138,  44  Am.  Dec.  742;  Leach  v.  Leach,  4 
Ind.  628,  58  Am.  Dec.  642;  Gall  v.  Gall,  126  Wis.  390,  5  L.  R.  A. 
(n.  B.)  603,  105  N.  W.  953 ;  Mdsh  v.  Bloom,  133  Wis.  646,  14 
Ann.  Cas.  1012,  14  L.  R.  A.  (n.  s.)  1187,  114  N.  W.  457.) 

Conditions  subsequent:  ''Conditions  subsequent,  having  the 
effect  in  cas^  of  a  breach  to  defeat  estates  already  vested,  are 
not  favored  in  law,  and  hence  always  receive  a  strict  construc- 
tion." (2  Devlili  on  Real  Estate,  sec.  970,  p.  1805;  Cidlen  v. 
Sprigg,  83  Cal.  56,  23  Pac.  222;  Beclamation  District  v.  Van 
Loben  Sets,  145  Cal.  181,  78  Pac.  638 ;  Thompson  v.  Thompson, 

9  Ind.  323,  68  Am.  Dec.  638;  Taylor  v.  StUton,  15  Ga.  103, 
60  Am.  Dec.  682;  McWaiiams  v.  Nisly,  2  Serg.  &  R.  (Pa.) 
507,  513,  7  Am.  Dec.  654;  KUpatrick  v.  City  of  Baltimore,  81 
Md.  179,  48  Am.  St.  Rep.  509,  27  L.  R.  A.  643,  31  Atl.  805; 
Emerson  v.  Simpson,  43  N.  H.  475,  80  Am.  Dec.  184,  82  Am. 
Dec.  168;  Beden  v.  Chicago  etc.  By.  Co.,  73  Iowa,  328,  5  Am. 
St.  Rep.  680,  35  N.  W.  424;  Bawson  v.  School  Dist.,  7  Allen 
(Mass.),  125,  83  Am.  Dec.  670.)  In  all  cases  of  doubt  whether 
a  clause  is  intended  as  a  condition  or  a. covenant,  the  doubt 
should  be  resolved  in  favor  of  holding  the  clause  to  be  a  cove-' 
nant  and  not  a  condition."  (2  Devlin  on  Real  Estate,  sec. 
970b,  p.  1809 ;  Gilchrist  v.  Foxen,  95  Wis.  428,  70  N.  W.  585 ; 
Hershman  v.  Hershman,  63  Ind.  451.) 

M  Mont— 20 
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As  a  rule  the  determining  factor  is  whether  or  not  a  more 
or  less  emphatic  form  of  the  expression  **on  condition"  be 
employed  in  connection  with  the  language  claimed  on  the  one 
hand  to  be  a  condition  and  on  the  other  a  covenant.  For  a 
full  discussion  of  this  subject  see  Clapp  v.  Wilder,  176  Mass. 
332,  50  L.  R.  A.  120,  57  N.  E.  692 ;  Post  v.  WeU,  115  N.  Y. 
361,  12  Am.  St.  Eep.  809,  5  L.  B.  A.  422,  22  N.  E.  145. 

Collateral  agreements  affecting  conveyances  do  not  seem  to 
be  looked  upon  with  favor  by  the  courts.  There  are  a  number 
of  well-considered  cases  bearing  on  this  Bubject,  although  some 
of  them  depend  upon  statutory  enactments  for  their  authority. 
(Sprague  v.  KimbaU,  213  Mass.  380,  Ann.  Cas.  1914A,  431,  45 
L.  B.  A.  (n.  8.)  962,  and  note,  100  N.  E.  622;  Kingsley  v. 
Holhrook,  45  N.  H.  313,  86  Am.  Dec.  173 ;  Cotton  v.  Cresse,  80 
N.  J.  Eq.  540,  49  L.  R.  A.  (n.  s.)  357,  and  note,  85  Atl.  600; 
Middletovm  v.  Newport  Hospital,  16  B.  I.  319,  1  L.  E.  A.  191, 
15  Atl.  800.) 

The  deed  will  operate  as  a  deed,  notwithstanding  the  clause 
sought  to  be  construed  as  a  condition  is  held  inoperative. 
{Cullen  V.  Sprigg,  83  Cal.  56,  23  Pac.  222;  Lewis  v.  Cumutt, 
130  iQwa,  423,  106  N.  W.  914.) 

The  condition  was  waived  and  released,  (See  Defendant's 
Exhibit  1.) '  **A  condition  may  be  waived  or  a  forfeiture  saved 
not  only  by  express  agreement,  but  also  by  acts,  showing  an 
intention  to  continue  the  estate  in  the  grantee,  or  to  voluntarily 
forego  the  benefits  of  the  conditions,  especially  where  the 
grantor's  declarations,  conduct  or  failure  to  act,  when  he  ought 
to  act,  have  been  at  variance  or  inconsistent  with  his  right  to 
enforce  a  forfeiture  or  have  so  continued  for  a  long  period 
of  time."     (13  Cyc.  706,  707.) 

Mr.  JUSTICE  HURLT  delivered  the  opinion  of  the  court- 
In  brief,  the  plaintiff  asks  for  the  cancellation  of  a  deed 
executed  and    delivered  by  the  plaintiff   March  14,  1910,    by 
reason  of  the  alleged  breach,  in  October,  1910,  of  the  condition 
of  a  contract  (hereinafter  referred  to  as  the  memorandum  or 
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contract)  entered  into  between  tlie  parties  at  the  time  of  the 
execution  of  said  deed,  as  follows: 

"A  written  contract  between  two  parties,  Mary  Smith,  party 
of  the-^rst  part,  and  Sadie  Hoffman,  party  of  the  second  part, 
concerning  the  deed  to  Hoffman  House,,  that  no  less  than  $50 
per  mo.  be  paid  to  Mrs.  J.  'A.  McNaught  for  an  unlimited  time 
and  the  deed  then  will  stand  good  until  the  marriage  or  death 
of  the  party  of  the  second  part,  Sadie  Hoffman,  when  it  goes 
back  to  party  of  the  first  part,  Mary  Smith,  if  alive,  if  not  to 
her  heirs. 

*•  [Signed  and  Sealed] 

**Maby  Smith. 
"Sadie  Hoffman.  " 

We  believe  further  reference  to  the  pleadings  is  unnecessary, 
as  the  court's  findings  clearly  indicate  the  nature  of  the  de- 
fense. 

Trial  was  had  in  the  district  court  in  June,  1914,  and  special 
findings  were  made  by  a  jury,  but  such  findings  were  not 
adopted,  and  under  date  of  January  5,  1917,  the  court  made 
independent  findings.  To  these  findings,  to  the  conclilsions 
based  thereon,  and  to  the  refusal  of  the  court  to  adopt  findings 
proposed  by  the  plaintiff,  and  to  other  rulings  on  the  trial,  and 
to  the  order  denying  a  motion  for  new  trial,  exceptions  were 
taken  and  error  predicated  thereon  in  these  appeals. 

It  appears  that  the  Smith  Bros.  Sheep  Company  (herein- 
after referred  to  as  the  company  or  corporation),  was  organ- 
ized long  prior  to  the  commencement  of  this  action,  and  that 
John  M.  Snpth  (husband  of  the  plaintiff)  was  the  principal 
stockholder  and  manager  thereof.  The  testimony  indicates 
very  friendly  relations,  at  all  times  prior  to  the  initiation  of 
the  suit,  between  both  parties,  and  between  defendant  and 
Mr.  Smith  during  his  lifetime,  despite  the  fact  that  defendant 
obtained  a  divorce  from  her  husband  (plaintiff's  brother) 
shortly  after  establishing  a  legal  residence  within  the  state. 
About  the  year  1896  Mrs.  Hoffman,  who  was  then  living  in 
the  east,  came  to  Montana  and  for  many  years  thereafter,  and 
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until  the  erection  of  the  building^  hereafter  referred  to  made 
her  home  with  the  Smiths.  In  1902  the  corporation  purchased 
the  lots  in  controversy,  and  erected  thereon  a  lodging-house  or 
hotel,  known  as  the  Hoffman  House,  partially  at  least  furnish- 
ing the  same.  The  defendant  was  put  in  charge  of  it  as 
manager,  upon  its  completion  in  1903,  under  an  agreement  that 
she  should  operate  the  same  and  retain  one-half  the  net  pro- 
ceeds, and  turn  over  the  other  half  to  the  corporation.  The 
defendant  contends  that  it  was  further  agreed  that  when  the 
half  of  the  proceeds  so  turned  over  to  the  corporation  should 
equal  the  amount  of  its  investment  in  the  premises,  the  prop- 
erty should  be  conveyed  to  her.  This  is  denied  by  the  plain- 
tiff. No  deed  was  ever  made  by  the  corporation  to  the  de- 
fendant; but  it  appears  that  under  date  of  August  23,  1906, 
the  corporation  for  a  consideration  of  $10,000  conveyed  the 
premises  to  the  plaintiff,  and  that,  possibly,  plaintiff  acquired 
the  title  to  prevent  a  sale  by  the  corporation  to  some  one  other 
than  defendant.  This  conveyance  had  not  been  placed  of  rec- 
ord at  the  time  of  the  trial.  Plaintiff's  husband  died  in  Novem- 
ber, 1908. 

In  the  summer  of  1906,  defendant  left  Lewistown,  and  was 
absent  therefrom  for  some  weeks,  or  possibly  months.  Dur- 
ing her  absence,  believing  that  she  did  not  intend  to  return, 
the  property  then  bringing  in  but  small  returns,  and  being 
dissatisfied  with  defendant's  management  thereof,  the  company 
placed  one  Herman  Brown  in  charge  as  manager.  Upon  her 
return,  defendant  was  employed  by  the  corporation  as  matron 
or  housekeeper,  under  Brown,  at  an  agreed  compensation  of 
$50,  and,  so  far  as  appears  from  the  record,  did  not  assert,  then 
or  afterward,  either  to  the  corporation  or  this  plaintiff,  that 
her  rights  under  the  agreement  had  been  violated.  Some  time 
thereafter  an  oral  agreement  was  entered  into  for  the  rental 
of  the  property  by  defendant  from  plaintiff,  and  up  to  the 
date  of  the  execution  of  the  deed,  March  14,  1910,  defendant 
remained  in  possession  of  the  property  as  plaintiff's  tenant, 
paying  Mrs.  Smith  rental  therefor.    On  this  last  date,  defend- 
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ant  called  upon  plaintiff  at  her  home  in  Pasadena,  Cal.,  and  in- 
formed her  that  defendant  had  to  have  money  for  the  repairing 
of  the  house.  Mrs.  Smith  stated  that  she  was  not  in  position 
to  put  any  more  money  into  the  plaee,  defendant  then  suggest- 
ing that  plaintiff  execute  a  deed  (which  defendant  had  caused 
to  be  prepared  in  .Lewistown  before  going  to  Pasadena)  for 
the  premises,  so  that  she  could  borrow  money  on  the  property 
for  improving  it.  Mrs.  Hoffman  concedes  that  in  part  her 
object  in  going  to  Pasadena  was  to  obtain  a  deed  from  plain- 
tiff, so  that  she  could  raise  money  on  the  property  for  placing 
improvements  thereon,  and  contends  that  she  also  thought  she 
was  entitled  to  a  deed  for  the  property  because  of  the  alleged 
agreement,  between  herself  and  the  corporation,  though  the 
record  does  not  show  that  she  asserted  this  claim  to  Mrs.  Smith 
at  this  or  any  previous  time.  There  was  no  direct  testimony 
concerning  their  conversation  and  subsequent  dealings,  except 
that  of  the  parties  themselves. 

Mrs.  Smith  testified  that  she  looked  over  the  deed,  and  that, 
as  it  did  not  express  her  wishes,  she  said  to  Mrs.  Hoffman,  ''If 
I  sign  this  deed,  will  you  sign  a  contract  with  met"  and  that 
defendant  said,  **I  will  do  anything  you  ask,"  and  that  after 
further  talk  between  them,  the  contract  was  prepared  by  plain- 
tiff and  signed  by  both.  Plaintiff  testified,  on  cross-examina^ 
tion,  that  the  intention  was  that  when  Mrs.  Hoffman  had 
provided  for  OUie  (meaning  Mrs.  McNaught)  **the  house  was 
to  belong  to  her  until  she  married  or  died.  That  was  the  un- 
derstanding.''  Mrs.  Hoffman  testified  that  they  talked  over  the, 
situation  of  the  estate  of  plaintiff's  husband  and  the  financial 
condition  of  Mrs.  McNaught,  and  that  plaintiff  said  she  was 
unable  to  help  her  sister  as  she  desired,  until  the  affairs  of  the 
estate  were  settled,  and  that  plaintiff  said,  '*Will  you  send 
Olivia  (Mrs.  McNaught)  $50  per  month  until  I  can  make  some 
other  arrangement  for  hert"  to  which  defendant  says  she  as- 
sented, and  that  Mrs.  Smith  then  said,  ''Well,  I  will  give  you 
the  deed  to  the  house;  you  have  worked  hard  for  it  and  earned 
it,  and  I  want  you  to  have  it"    This  talk,  she  says,  was  had 
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both  before  and  after  the  signing  of  the  deed,  though  she  testi- 
fied that  nothing  was  said  abont  the  signing  of  a  contract  until 
the  following  day.  On  cross-examination  she  said  that  the 
memorandum  was  to  the  same  effect  as  the  talk  had  between 
her  and  plaintiff,  both  before  and  after  signing  the  deed.  Pol- 
lowing  this  talk,  either  on  the  same  day  and  immediately  before 
or  after  the  signing  of  the  deed  (as  contended  by  plaintiff), 
or  on  the  next  day  (as  contended  by  defendant),  the  memo- 
randum referred  to  in  the  complaint  was  signed  by  both  parties. 
The*  testimony  is  that  there  was  no  consideration  for  the 
conveyance,  except  the  agreement  concerning  the  payments  to 
be  made  to  Mrs.  McNaught.  Defendant  made  payi^^ents  to  Mrs. 
McNaught  of  $50  per  month,  until  after  the  receipt  of  Exhibit 
1,  in  October,  1910. 

Other  letters  were  also  written  by  plaintiff  to  defendant,  but 
Exhibits  1  and  2  are  the  only  ones  we  deem  of  importance 
as  bearing  upon  the  issues.  The  material  portions  of  these 
letters  follow: 

Exhibit  No.  1. 

"Oct.  9,  (1910). 
"Dear  Sadie:  •  •  •  Now  a  little  business  dear.  We 
signed  a  contract  while  you  were  in  Calif,  when  I  go  back  I 
will  burn  it  up.  You  can  have  the  Hoffman  House,  grounds 
and  its  furnishings,  and  when  you  are  through  with  it,  it  can 
go  to  Mabel  for  I  feel  you  have  earned  it.  It  will  always  give 
you  a  support  should  you  lease  it,  when  you  get  too  (lazy) 
to  run  it  not  (too  old).  So  you  need  make  no  other  deed. 
•    •    '•    Sincerely, 

"Maby  M.  SMrrH." 

Exhibit  No.  2. 

-    "Sept.  17  (1911). 

"Dear  Sadie:  Since  I  was  there  I  know  you  can^t  do  more 
than  you  are  doing  and  I  swear  you  shall  have  no  more  trouble 
coming,  it  will  all  be  fixed  up  some  way.  I  will  give  Mc.  and 
OUie  a  chance  I  will  send  them  down  o»  my  place  in  Calif. 
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where  they  can  root  a  hog  or  die.  I  have  320  acres  of  choice 
alfalfa  land.  I  will  sell  one-half,  and  they  can  run  the  other 
for  half.  They  should  do  well,  for  you  can  raise  anything.  I 
intended  to  let  it  out  for  half,  but  instead  I  will  give  them  the 
show.  If  it  pays  taxes  and  interest  on  the  money  for  me,  is 
all  I  ask.  Now  I  want  you  to  be  happy  and  not  worry,  you 
shall  have  no  m/ore  trouble  if'  I  can  help  it,  and  I  will  try  most 
mightily.  I  want  you  to  have  what  you  have  earned  by  hard 
work  and  management.  •  •  •  Love  to  you,  my  dear,  and 
success. 

"Maby." 

In  addition  to  this  correspondence,  it  appears  that  plaintiff 
on  several  occasions  asked  Mrs.  Hoffman  to  send  money  to  Mrs. 
McNaugbt,  and  that  Mrs.  Hoffman  said  she  did  not  have  it  to 
send. 

The  testimony  further  shows  that  Mrs.  Hoffman,  after  ac- 
quiring the  deed,  did  not  borrow  money  upon  the  property  for 
the  purpose  of  repairing  or  furnishing  the  same,  but  that  in 
1913  she  mortgaged  the  premises,  the  proceeds  being  used 
by  her  to  purchase  land  near  her  homestead  in  the  country 
and  none  for  improving  the  hotel  property.  She  did,  however, 
pay  out  considerable  money  in  repairing  the  property  and  in 
refurnishing  the  same,  the  money  for  the  cost  thereof  being 
derived  from  the  proceeds  of  the  business. 

The  record  is  voluminous,  but  the  foregoing  is  a  summary 
of  the*  testimony  bearing  upon  the  material  issues,  though  addi- 
tional references  will  be  made  to  other  portions  in  considering 
the  findings. 

The  rule  is  well  settled  by  numerous  decisions  of  this  court 
£1]  that  the  findings  of  a  district  court  will  not  be  reversed 
except  where  the  evidence  clearly  preponderates  against  them, 
and  citation  of  such  authorities  is  not  necessary  herein. 

The  trial  court  found  that  it  was  agreed  between  the  de- 
fendant and  the  company  that  when  the  defendant  should  have 
paid  the  company  a  sum  equal  to  the  cost  of  the  premises  and 
furnishings,  title  would  pass  to  the  defendant;  that  plaintiff 
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was  familiar  with  the  terms  of  this  agreement,  and,  with  full 
knowledge  thereof,  purchased  the  premises;  and  that  pursuant 
thereto  plaintiff  leased  the  property  to  the  defendant,  receiving 
rents  from  the  defendant  until  March  14,  1910;  but  that  the 
sums  so  paid  ''were  not  paid  strictly  as  rental,  but  more  in 
the  nature  of  compensation  in  accordance  with  the  said  original 
understanding  which  plaintijff  was  endeavoring  to  carry  out." 

Even  if  the  theory  of  the  defendant  should  be  sustained  as 
to  the  original  agreement  between  her  and  the  corporation, 
her  own  testimony  shows  an  abandonment  of  the  agreement, 
whatever  it  may  have  been,  in  accepting  employment  on  a 
monthly  salary  without  complaint  after  she  had  been  sup- 
planted as  manager,  and  later  recogniiing  plaintiff's  title  by 
leasing  the  property  from  her  in  1906  and  continuing  as  her 
tenant  from  that  time  until  the  execution  of  the  deed,  Ex- 
hibit ''A"  on  March  14,  1910. 

In  our  opinion,  the  evidence  clearly  preponderates  against 
these  findings  of  the  trial  court. 

The  court  found  that  on  the  day  of  the  execution  of  said 
[2]  deed,  and  on  the  following  day,  plaintiff  and  defendant 
discussed  the  situation  of  plaintiff  and  Mrs.  McNaught,  and 
that  plaintiff  requested  defendant  to  pay  Mrs.  McNaught  $50 
per  month  until  the  plaintiff  could  make  other  provision  for 
her,  and  that  the  defendant  promised  to  make  such  payments, 
and  that  on  the  day  following  the  execution  of  the  deed,  the 
parties  entered  into  the  memorandum  or  contract,  but  that  the 
execution  of  the  deed  and  the  making  of  the  said  memorandum 
were  separate  transactions,  and  that  the  making  of  the  memo- 
randum was  not  the  consideration  for  the  execution  of  the 
deed,  nor  was  it  intended  as  a  condition  or  limitation,  nor  did 
it  create  a  trust,  upon  the  property,  but  was  a  personal  and 
independent  contract  to  convenience  the  plaintiff  in  tem- 
porarily caring  for  Mrs.  McNaught  and  to  obviate  trouble  with 
the  company  and  the  heirs  of  the  estate  of  plaintiff's  husband ; 
and  that  the  deed  was  executed  and  delivered  as  one  of  tiie 
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rtcps  in  eamplet.ing  the  agreement,  heretofore  referred  to, 
between  the  corporation  and  the  defendant. 

The  court  determined  that  by  the  letters  of  October  9,  1910, 
and  September  17,  1911,  the  memorandum  or  contract  was  can- 
celed and  revoked,  and  that  the  defendant  was  justified  in 
believing  the  '* unlimited  time"  contemplated  by  said  memo- 
randum liad  expired,  and  that  defendant  was  under  no  further 
obligation  thereunder  to  Mrs.  McNaught,  even  though  the  memo- 
randum was  not  actually  destroyed;  that  after  the  writing  of 
said  Exhibit  1,  plaintiff  requested  defendant  to  continue  the 
payments  to  Mrs.  McNaught,  and  that  defendant  failed  to 
comply  therewith,  but  that  such  requests  were  made,  not  because 
plaintiff  believed  there  was  any  obligation  to  comply  therewith, 
but  because  of  pressure  upon  plaintiff  by  some  {Person  or  per- 
sons. 

Our  Code,  section  5031,  provides:  "Several  contracts  relat- 
ing to  the  same  matters,  between  the  same  parties,  and  made 
as  parts  of  substantially  one  transaction,  are  to  be  taken 
together. ' ' 

In  Talboii  v.  Heinze,  25  Mont.  4,  63  Pac.  624,  this  court 
held  that  contracts  dated  on  September  26,  and  a  note  dated 
October  21  of  the  same  year,  ''relating  to  the  same  matters, 
were  between  the  same  parties,  were  made  as  parts  of  substan- 
tially one  transaction,  and  •  •  •  should  be  taken  together 
as  one  contract.''  (See,  also,  Lyon  v.  Dailey  Copper  Co.,  46 
Mont.  108,  126  Pac.  931 ;  Cornish  v.  Woolverton,  32  Mont.  456, 
108  Am.  St.  Rep.  598,  81  Pac.  4;  Bartels  v.  Dams,  34  Mont. 
285,  85  Pac.  1027 ;  Ford  v.  Drake,  46  Mont.  314,  127  Pac.  1019 ; 
Dodd  V.  Vucovick,  38  Mont.  188,  99  Pac.  296.) 

The  evidence  clearly  shows  that  the  matters  referred  to  in 
the  memorandum  or  contract  were  fully  discussed  by  the  par- 
ties, both  before  and  after  the  signing  of  the  deed,  and  de- 
fendant herself  admitted  that  the  contract'  was  to  the  same 
effect  as  the  conversation  had.  In  view  of  the  statute,'  what 
we  consider  the  weight  of  authority,  and  the  testimony  as  to 
the  conversation  leading  up  to  the  signing  of  the  memorandum. 
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and  the  terms  of  the  memorandum  itself,  we  deem  it  as  con- 
clusively established  that  the  two  writings  constitute  but  one 
transaction,  regardless  of  whether  they  were  executed  on  the 
same  day  or  otherwise. 

This,  then,  brings  us  to  the  question  whether  the  provisions 
[3]  of  the  memorandum  contract  constitute  limitations  or 
conditions  upon  the  deed. 

Our  Code  defines  a  condition  subsequent  as  follows:  "Sec. 
4902.  A  condition  subsequent  is  one  referring  to  a  future 
event,  upon  the  happening  of  which  the  obligation  becomes  na 
longer  binding  upon  the  other  party,  if  he  chooses  to  avail 
himself  of  the  condition." 

In  the  case  of  Barker  v.  Cobb,  36  N.  H.  344,  the  grantor  con- 
veyed land  by  warranty  deed  to  certain  of  his  children.  On 
the  back  of  the  deed,  and  not  embraced  therein,  was  an  addi- 
tional  writing,  in  effect  as  follows:  "The  conditions  of  the 
within  deed  are  such  that  if  the  within  named  [grantee]  shall 
well  and  truly  •  •  •  provide"  support  for  grantor  and 
wife  "then  the  within  deed  to  be  good  and  valid,  otherwise  null 
and  void."'  The  court,  in  construing  the  same,  stated:  "The 
deed  conveyed  •  •  •  an  estate  upon  condition ;  for  although 
the  condition  was  not  contained  in  the  body,  of  the  deed,  yet, 
being  upon  the  same  paper  and  executed  at  the  same  time,  the 
intent  of  the  parties  appears  plain.  There  was  but' one  con- 
tract and,  in  legal  effect,  but  one  instrument.  By  the  condi- 
tion of  the  conveyance  the  grantee  was  to  provide  for  and  sup- 
port [the  grantor]  and  his  wife  during  their  natural  lives. 
Otherwise  the  deed  was  to  be  null  and  void.  In  a  deed  of  this 
kind,  though  an  estate  be  conveyed,  yet  it  passes  to  the  gran- 
ted subject  to  the  condition."  (See,  also,  Munson  v.  Munsor^ 
24  Conn.  115.) 

In  Olocke  v.  Glocke,  113  Wis.  305,  57  L.  R.  A.  459,  89  N.  W. 
118,  there  was  an  absolute  conveyance  by  deed.  By  separate 
instruments  made  at  the  same  time  it  was  provided  that  the 
grantee  should  pay  yearly  certain  articles  for  the  support  of 
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the  grantor,  mother  of  the  grantee.  The  provision  was  held 
to  be  a  condition  subsequei^t. 

In  GaU  V.  Gall,  126  Wis.  390,  5  L.  B.  A.  (n.  s.)  603,  105 
N.  W.  953,  the  court  said:  '*The  conveyance  of  the  premises, 
•  •  •  in  consideration  of  support,  maintenance,  medical 
treatment,  •  •  •  and  a  home  upon  the  premises  conveyed, 
created  an  estate  upon  condition  subsequent,  subject  to  be  de- 
feated upon  the  nonperformance  of  such  condition."  (See, 
also,  9  Devlin  on  Deeds,  p.  1823 ;  Homer  v.  Chicago,  M.  &  St. 
Paul  Ry.  Co.,  38  Wis.  165;  BlaJce  v.  Blake,  56  Wis.  392,  14 
N.  W.  173;. Houston  v.  Greiner,  73  Or.  304,  144  Pac.  135.) 

Our  Code  further  provides:  "Sec.  4623.  When  a  grant  is 
made  upon  condition  subsequent,  and  is  subsequently  defeated 
by  the  nonperformance  of  the  condition,  the  person  otherwise 
entitled  to  hold  under  the  grant  must  reconvey  the  property 
to  the  grantor  or  his  successors  by  grant,  duly  acknowledged 
for  record." 

Under  all  the  circumstances  and  the  weight  of  authority,  we 
deem  the  deed  to  have  been  made  upon  a  condition  subsequent 
imposed  by  the  memorandum  contract,  and  that  upon  a  breach 
of  such  condition  the  plaintiff  would  become  entitled  to  a  re- 
scission or  cancellation,  unless  there  was  a  waiver  of  the 
condition. 

The  plaintiff  contends  that  there  has  been  an  absolute 
breach  of  the  condition,  and  that  she  is  entitled  to  the  relief 
prayed  for,  and  asserts  that  the  letters  in  question,  having  no 
consideration  to  support  them,  did  not  relieve  the  defendant 
from  the  obligations  imposed  by  the  contract.  Defendant,  on 
the  other  hand,  claims  a  full  compliance  with  the  terms  of  the 
contract,  and  that  she  has  been  relieved  from  further  compli- 
ance  by  the  letters,  and,  even  if  not  so  relieved,  that  plaintiff 
has  waived  her  right  to  declare  a  forfeiture. 

In  Hubbard  v.  Hubbard,  12  Allen  (Mass.),  586,  one  of  the 
conditions  in  the  deed  was  that  the  grantor  and  his  wife  should 
be  allowed  to  reside  on  the  homestead  during  their  respective 
natural  lives,  in  return  for  which  the  grantees  promised  sup- 
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port.  Action  was  brought  to  determine  the  estate  for  a  breach 
of  this  condition.  The  trial  court  held  for  the  grantees.  The 
supreme  court  granted  a  new  trial,  on  the  theory  that  the  evi- 
dence showed  a  breach  of  the  conditions.  The  case  again  went 
to  the  supreme  court,  and  as  reported  in  97  Mass.  188,  93  Am. 
Dec.  75,  on  the  second  appeal,  the  court  said:  ''It  was  held  in 
this  case,  when  it  was  before  us  at  a  previous  term,  that  the 
condition  in  the  demandant's  deed  to  the  tenant  had  been 
broken,  and  that  the  estate  was  forfeited.  On  a  new  trial,  the 
tenant  relied  upon  ^a  waiver  of  the  breach  and  forfeiture,  and 
we  are  of  opinion  that  the  rulings  at  the  trial  were  right,  and 
that  the  defense  was  maintained.  It  is  optional  with  the  grantor 
of  an  estate  upon  condition,  in  case  a  breach  of  the  condition 
occurs,  whether  he  will  avail  himself  of  the  same  as  a  forfeiture 
of  the  estate  thus  granted.  To  do  this  requires  action  on  his 
part.  •  •  •  It  is  equally  well  settled  that  a  mere  breach 
of  condition  will  not  revest  an  estate  in  a  grantor  upon  condi- 
tion, except  at  his  election;  and  that  he  may  waive  the  breach 
and  forfeiture.  (Co.  Litt.  211;  Com  v.  Brickett,  2  N.  H.  163; 
1  Shep.  Touchstone,  153;  Pennant's  Case,  3  Co.  64.)'' 

In  Harwood  v.  Shoe,  141  N.  C.  161,  53  S.  E.  616,  an  action 
involving  the  failure  of  a  grantee  to  carry  out  his  contract  of 
maintenance,  the  court  held:  ''Where  the  failure  •  •  •  to 
carry  out  his  contract  •  •  •  was  due  to  the  acts  and  eon- 
duct  of  the  heirs  at  law  of  the  grantor,  they  cannot  profit  by 
their  wrongful  acts,"  and  "one  who  prevents  the  performance 
of  a  condition,  or  makes  it  impossible  by  his  own  act,  will  not 
be  permitted  to  take  advantage  of  the  nonperformailce." 

In  McGue  v.  Barrett,  99  Minn.  352,  109  N.  W.  594,  the  court 
held:  "Conditions  subsequent  are  to  be  strictly  construed  and 
taken  most  strongly  against  the  grantor  to  prevent  a  forfeiture 
of  the  estate.  A  forfeiture  for  a  breach  of  a  condition  subse- 
quent may  be  waived  by  acts  as  well  as  by  express  agreement, 
and,  once  waived,  the  grantor  can  never  take  advantage  of  it, 
but  mere  silence  of  the  grantor  after  the  breach  is  not  sufficient 
to  constitute  a  waiver  of  forfeiture.    A  waiver,  however,  may 
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result  from  the  failure  of  the  grantor  for  an  unreasonable  time 
to  act  after  knowledge  of  the  breach,  or  where  he  consents  to 
the  breach" — citing  13  Cyc.  689,  708,  and  numerous  cases. 
(See,  also,  Barrie  v.  Smith,  47  Mich.  130,  10  N.  W.  168;  3£c- 
Whorier  v.  HeltzeU,  124  Ind.  129,  24  N.  E.  743.) 

In  Sharon  Iron  Co.  v.  Oity  of  Erie,  41  Pa.  341,  the  court  said : 
''A  condition  that  destroys  an  estate  is  to  be  taken  strictly,  and 
it  is  established  law  that  a  condition  once  dispensed  with,  in 
the  whole  or  in  part,  is  dispensed  with  forever.  •  •  •  The 
doctrine  that  a  forfeiture  may  be  waived  by  the  party  who  has 
the  right  to  avail  himself  of  the  breach  of  a  condition,  and  that 
he  may  do  this  by  acts  as  well  as  by  express  agreement,  is  a 
familiar  one.'' 

The  rule  laid  down  by  Washburn  on  Real  Property,  6th  ed., 
951  et  seq,,  which  is  cited  with  approval  by  many  authorities,  is 
as  follows:  **A  forfeiture  may  be  saved  though  a  condition  njay 
have  been  broken,  if  the  party  who  has  the  right  to  avail  him- 
self of  the  same  waives  this  right,  which  he  may  do  by  acts 
as  well  as  by  an  express  agreement.*'  {BredeU  v.  WestnUnster 
College,  242  Mo.  317,  147  S.  W.  105 ;  Huntley  v.  McBrayer,  172 
N.  C.  642,  90  S.  B.  754;  13  Cyc.  706.) 

In  Jones  v.  WiUiams,  132  Ga.  782,  64  S.  B.  1081,  the  court 
said:  ''The  law  inclines  to  construe  conditions  subsequent  so  as 
to  render  their  breach  remediable  in  damages  rather  than  by 
forfeiture ;  but  where  the  plain  words  of  the  grant  declare  that 
a  breach  of  the  condition  shall  defeat  the  estate  granted,  there 
is  no  room  for  construction.  No  precise  technical  words  aY'e 
required  to  create  a  condition  subsequent,  and  the  construction 
must  always  be  founded  upon  the  intention  of  the  parties  as 
disclosed  in  the  conveyance.  •  •  •  The  clause  of  the  deed 
construed  by  the  court  in  the  instruction  to  which  exception  is 
taken  created  a  condition  subsequent,  upon  the  breach  of  which 
th^  grantor,  at  his  election,  could  have  availed  himself  of  the  for- 
feiture. If  the  grandfather  relieved  the  granddaughter  from 
the  obligation  of  caring  for  him,  after  she  left  his  home,  or  if 
it  was  through  his  fault  that  she  failed  to  continue  her  services, 
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he  cou^d  not  claim  a  forfeiture  from  a  failure  to  comply  with 
the  condition.  As  was  said  in  Moss  v.  Chappell,  126  Ga.  196, 
54  S.  E.  968  [11  L.  E.  A.  (n.  s.)  398],  'forfeitures  resulting 
from  the  breach  of  a  condition  may  be  expressly  released,  or 
may  be  the  subject  of  a  waiver,  and  a  waiver  may  result  from 
circumstances  as  well  as  express  language  to  that  effect.  All 
this  is  well  settled ;  and,  where  the  release  or  waiver  extends  to 
the  whole  forfeiture,  of  course  all  benefit  to  be  derived  from  the 
forfeiture  is  gone.'  ''  (See,  also.  Bain  v.  Pctrker,  77  Ark.  168, 
90  S.  W.  1000,  and  cases  there  cited ;  Carbon  Block  Coal  Co.  v. 
Micrphy,  101  Ind.  115;  Vkkshurg,  etc,  v.  Bagsdale,  54  Miss. 
200;  Broum  v.  Wrightman,  5  Cal.  App.  391,  90Pac.  467.) 

The  great  weight  of  authority  sustains  the  proposition  that  a 
condition  involving  a  forfeiture  may  be  waived,  and  likewise 
[4,  5]  that  a  provision  constituting  a  forfeiture  must  be  strictly 
construed  against  the  party  for  whose  benefit  it  is  created.  Be- 
sides, our  statute,  section  4906  of  the  Revised  Codes,  provides: 
**A  condition  involving  a  forfeiture  must  be  strictly  interpreted 
against  the  party  for  whose  benefit  it  is  created.*'  (See  Firiley 
V.  School  District,  51  Mont.  411,  153  Pac.  1010.) 

Such  being  the  case,  and  giving  to  Mrs.  Smith's  letters  the 
interpretation  which  we  think  their  language  requires,  we  feel 
that,  so  far  as  this  proceeding  is  concerned,  Mrs.  Hoffman  was 
justified  in  treating  the  letters  referred  to  as  relieving  her  from 
the  necessity  of  making  any  further  payments  to  Mrs.  McNaught 

While  Mrs.  Smith  says  that  she  came  to  Montana  from  Cali- 
fornia every  year,  and  while  in  Lewistown  on  each  trip  talked 
to  the  defendant  about  the  money  due  Mrs.  McNaught,  the  last 
definite  conversation  fixed  by  the  testimony  was  one  in  the  fall 
of  1911,  prior  to  the  seventeenth  day  of  September,  at  the  home- 
stead of  the  defendant  at  which  Mrs.  Hoffman  expressed  her 
inability  to  pay  further.  Following  this  conversation.  Exhibit 
2  was  written  by  plaintiff  to  defendant.  It  must  be  assumed 
that  Mrs.  Smith  had  that  conversation  in  mind  when  she  said, 
in  the  letter  of  September  17,  1911:  *' Since  I  was  there  I  know 
that  you  can't  do  more  than  you  are  doing  and  I  swear  you 
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shall  have  no  more  trouble  coming.  It  will  all  be  fixed  up  some 
way.  •  •  •  Now  I  want  you  to  be  happy  and  not  worry. 
You  shall  have  no  more  trouble  if  I  can  help  it  and  I  will  try 
most  mightily.  I  want  you  to  have  what  you  have  earned  by 
hard  work  and  management." 

Even  if  we  disregard  the  letter  of  October  9,  1910,  the  de- 
fendant wad  justified  in  assuming  that  plaintiff,  in  the  letter  of 
September  17,  1911,  intended  what  she  there  said.  It  "would 
certainly  be  unjust  to  penalize  defendant  for  the  nonperform- 
ance of  that  which  the  plaintiff  herself  had  said  she  would 
excuse.  Certainly,  so  far  as  this  action  is  concerned,  defendant 
had  a  right  to  rely  on  these  statements. 

The  whole  case  is  barren  of  acts  of  fraud,  and  no  attempt 
[6]  is  made  by  either  party  to  suggest  actual  fraud  on  the  part 
of  the  other.  It  is  simply  one  of  those  instances  in  which  a 
party  has  made  a  contract  impulsively  or  out  of  generosity,  not 
based  upon  business  principles,  which  has  caused  dissension 
when  scrutinized  and  criticised  by  business  associates  and  rela- 
tives. But  the  parties  have  made  the  situation,  and  we  are  not 
responsible  therefor. 

The  point  is  made  that  the  letters,  in  order  to  be  binding 
or  co^izable  at  law  or  in  equity,  must  be  founded  upon  a  con- 
sideration, or  the  promises  or  agreements  therein  must  have 
been  fully  executed.  This  is  not  an  action  in  damages. 
Whether  the  letters  release  defendant  from  damages  because  of 
her  failure  to  make  the  payments  in  question  is  not  a  matter 
to  be  passed  upon  here.  In  a  proceeding  involving  that  ques- 
tion, the  effect  of  letters  or  promises  not  based  upon  a  consid- 
eration might  perhaps  be  considered.  But  the  rule  is  well 
£7]  established  that  where  the  acts  or  conduct  of  a  party  are 
such  as  to  estop  him  from  insisting  upon  the  right  claimed  to 
have  been  relinquished,  no  consideration  is  necessary.  (40  Cyc. 
264,  ind  cases  cited.)  In  the  cases  heretofore  referred  to  it  will 
be  found  that  in  practically  all  of  them  the  waivers  adverted 
to  were  without  consideration. 

We  hold  that  plaintiff  by  her  acts  and  conduct  waived  the 
right  to  declare  a  f  orf  eiture. 
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The  defendant  contends  that  the  letters  from  plaintiff  to  her 
[8]  not  only  constitute  a  waiver  of  plaintiff's  rigHt  to  declare 
a  forfeiture,  but  also  in  effect  that,  the  provision  for  support  of 
Mrs.  McNaught  having  been  lost  or  waived,  even  if  the  deed 
was  made  upon  condition,  the  memorandum  contract  is  extin- 
guished, and  the  deed  should  be  treated  as  conveying  a  fee- 
simple  title  to  defendant.  Holding,  as  we  do,  that  the  con- 
tract and  deed  were  but  one  transaction,  it  needs  no  citation  ot 
authority  to  sustain  the  conclusion  that  at  the  time  of  the  exe- 
cution  of  the  papers  the  estate  conveyed  was  but  a  life  estate, 
or  one  determinable  upon  defendant's  remarriage,  with  rever- 
sion in  favor  of  plaintiff  or  her  heirs.  There  vas  no  considera- 
tion for  the  letters.  Their  terms  do  not  permit  the  construction 
that  they  amount  to  a  conveyance  of  the  fee.  {Phillips  v. 
Swank,  120  Pa.  76,  6  Am.  St.  Rep.  691,  13  Atl.  712;  In  re 
Ooeiz  Estate,  13  Cal.  App.  198,  109  Pac.  145 ;  Bank  v.  Rice,  4 
How.  225,  226,  11  L.  Ed.  949 ;  Adams  v.  Reed,  11  Utah,  480, 
40  Pac.  724.)  The  situation  as  to  the  title  has  not  changed  since 
the  execution  and  delivery  of  the  deed  and  contract.  Plaintiff 
should  have  decree  in  accordance  herewith. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
district  court,  with  directions  that  judgment  and  decree  be 
made  therein,  that  defendant's  title  constitute  a  life  estate,  un- 
less the  defendant  remarry,  in  which  event  her  estate  shall  ter- 
minate, with  reversion  to  plaintiff,  her  heirs  or  assigns. 

Reversed  (vnd  remanded* 

Mr.  Chief  Jusncs  Bbantly  and  Associate  Justeobs  Hoi^ 
LOWAT,  Patten  and  Coopeb,  concur. 
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ROGERS-TBMPLETON  LUMBER  CO.,   Appellant,  v. 

WELCH  BT  AL.,  ^Respondents. 

(No.  4,082.) 
(Submitted  September  16,  1919.    Decided  October  17,  1919.) 

[184  Pac.  838.] 

Mechanics  and  Materialmen's  Liens  —  Notices  —  Sufficiently — 
Foreclosure — Burden  of  Proof — Statute — Liberal  Construc- 
tion— Presumptions. 

Materialman's  Lien — Notice — Sufficiency. 

1.  Meld,  that  a  materialman's  lien  notice,  accompanied  by  an  affi- 
davit reciting  that  affiant  was  assistant  secretary  of  plaintiff  lumber 
company;  that  the  statement  of  account  of  the  materials  furnished 
was  a  just  and  true  account,  that  they  were  furnished  and  delivered 
for  the  purpose  of  being  used  in  a  building,  describing  it  and  the 
property  to  be  charged  with  the  lien,  and  that  all  the  facts  stated 
in  the  notice  are  true,  was  sufficient  and  its  exclusion  from  evidence, 
in  an  action  to  foreclose  the  lien,  prejudicial  error. 

[As  to  liens  of  materialmen,  see  note  in  79  Am.  Dec.  ^8.] 

Same — Valid  Notice — Frima  Facie  Evidence  of  What. 

2.  Where  the  provisions  of  section  7291,  Bevised  Codes,  have  been 
scrupulously  followed,  the  lien  notice  must  be  regarded  as  showing, 
prima  facie,  that  a  valid  materialman's  lien  was  filed. 

Same — Findings  of  Fact  to  be  in  Writing. 

3.  For  failure  of  the  district  court  to  make  writtien  findings  in  an 
action  to  foreclose  a  materialman's  lien,  the  cause  will  be  remanded 
for  further  proceedings. 

Account,  Action  on — Open  Account — Account  Stated — ^Evidence. 

4.  Evidence  showing  an  account  stated  is  sufficient  to  support  a  cause 
of  action  on  an  open  account. 

Materialman's  Lien — One  or  More  Contract*— Jury  Question. 

5.  The  question,  presented  in  an  action  to  foreclose  a  materialman's 
Hen,  whether  materials  were  furnished  under  one  general  contract  or 
under  separate  contracts,  was  one  of  fact. 

Same — Adjustment  of  Account  Between  Parties— Effect  on  Lien. 

6.  The  fact  that  the  parties  to  an  action  to  foreclose  a  material- 
man's lien  converted  an  open  account  into  an  account  stated,  did 
not  change  the  nature  of  the  claim,  destroy  the  lien  nor  warrant 
the  trial  court  in  striking  out  all  evidence  relating  to  the  lien  claimed. 

Same — Prima  Facie  Case — Burden  of  Proof. 

7.  Plaintiff  in  an  action  to  foreclose  a  materialman's  lien,  having 
shown  that  he  furnished  the  materials  in  question  and  that  they  were 
used  for  the  enhancement  of  the  property  described  in  his  notice  of 
lien,  the  burden  thereupon  shifted  to  the  owner  to  introduce  evidence 
to  rebut  the  prima  facie  case  thus  made. 

ftAHont.— ai 


322    Rogers-Templeton  Lumber  Co.  v.  Welch,     f Oct.  T.  19 

Same — Statute — ^Liberal  Construction. 

8.  In  80  far  as  the  granting  of  a  materialman's  or  mechanic's  lien 
is  concerned,  the  statute  is  remedial  in  character  and  must  be  liberallj 
construed. 

8ame — Furnishing  of  Materials — ^Presumptions. 

9.  Where  building  materials  were  uelivered  in  pursuance  of  a  eon- 
tract  for  use  in  a  proposed  building,  and  the  building  waa  completed, 
the  presumption  obtains,  in  the  absence  of  evidence  to  the  contrarj, 
that  they  did  in  fact  go  into  the  building. 

»   • 

Appeal  from  District  Court,  Choutea/ii  County;  John  W. 
Tattan,  Judge. 

AcnoN  by  the  Rogers-Templeton  Lumber  Company  against 
W.  D.  Welch,  doing  business  under  the  firm  name  and  style  of 
W.  D.  Welch  &  Co.,  and  others.  Prom  a  judgment  in  its  favor 
for  only  part  of  the  relief  demanded,  plaintiflE  appeals.  Re- 
versed and  remanded. 

Mr.  Fletcher  Maddox  and  Mr.  I.  W.  Churchy  for  Appelant, 
submitted  a  brief;  Mr,  Maddox  argued  the  cause  orally. 

,  Mr.  0.  W.  Belden  and  Messrs.  McKenzie  &  McKemie,  for 
Respondents,  submitted  a  brief;  Mr.  Belden  argued  the  cause 
orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

Action  to  foreclose  a  mechanic's  lien  for  materials  alleged  to 
have  been  furnished  and  used  in  the  construction  of  a  store 
building  upon  lots  17  and.  18,  in  the  town  of  Gteraldine,  Chou- 
teau County,  Montana. 

The  complaint  alleges  the  purchase,  by  defendant  Welch,  of 
mate^als  for  use  in  the  construction  of  said  store  building  of 
the  value  of  $2,661.91;  that  the  items  so  furnished  and  used 
constituted  an  open  account  between  the  plaintiff  and  defend- 
ant Welch  from  the  second  day  of  August,  1914,  to  the  sixteeatli 
day  of  January,  1915,  inclusive;  that  said  amount  is  still  due 
and  unpaid ;  that  a  mechanic's  lien  covering  all  of  said  items  was 
filed  within  90  days  after  the  date  of  the  furnishing  of  the  last 
item  thereof ;  and  that  the  def  endants,  other  than  Welch,  dalm 
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some  interest  in  the  property  involved,  as  attaching  creditors 
OP  encumbrancers.  The  answer  of  Welch  consists  of  general 
denials,  and  affirmative  matter  to  the  effect  that  on  or  about 
August  1,  1914,  an  agreement  was  entered  into  between  plain- 
tiff and  himself  to  furnish  material  to  build  the  store  building 
described  in  the  complaint,  ''for  a  stated  sum";  that  the  last 
item  thereof  was  delivered  October  10,  and  no  material  wfs  fur- 
nished by  plaintiff  under  that  agreement  after  said  last-named 
date ;  that  thereafter,  on  or  about  October  15,  1914,  said  account 
was  closed,  and  plaintiff  and  Welch  ''then  and  there  had  an 
accounting  and  settlement  between  them  for  said  materials,  and 
said  account  was  then  and  there  settled,  allowed,"  and  agreed  to 
as  being  due  from  defendant  for  said  material. 

Defendants  Gies,  Flanagan,  McEenzie,  and  Belden  filed  a 
separate  answer,  consisting  of  general  denials  and  an  assign- 
ment to  them  as  trustees  for  the  benefit  of  creditors.  The  plain- 
tiff filed  replies,  denying  all  of  the  affirmative  allegation?  con- 
tained  in  the  answers.  The  cause  was  tried  to  the  court  without 
a  jury. 

At  the  trial,  plaintiff  offered  in  evidence  the  notice  of  lien 
to  which  was  attached  a  statement  of  account  containing  the 
items  upon  which  the  lien  is  based.  To  its  receipt  in  evidence 
the  defendants  objected  upon  the  ground  that  it  was  a  statement 
made  by  G.  W.  Bulmer,  assistant  secretary  of  the  plaintiff  com- 
pany; that  It  did  not  state  that  the  same  was  made  for  plain- 
tiff; that  it  did  not  contain  a  statement  "that  the  matters  set 
forth  in  the  account,  and  the  description  of  the  property,  are 
true;  that  it  recites  that  all  the  facts  that  are  stated  in  the  notice 
and  in  the  statement  are  true;  but  it  does  not  state  that  the 
matters  stated  in  the  lien  are  true  as  required  by  law."  This 
objection,  when  made,  was  overruled;  but  the  lien  finally  was 
stricken  out,  on  motion  of  defendants,  upon  the  ground  that  it 
was  not  verified  in  accordance  with  the  statute,  and  that  it  was 
"not  shown  by  competent  proof  "that  "any  of  the  items  men- 
tioned in  the  lien  as  having  been  furnished  in  the  months  of 
December  and  January  entered  into  and  became  part  of  the  con- 
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fitruction  of  the  building  against  which  the  lien  is  claimed." 
Plaintiff,  at  the  same  time,  moved  the  court  to  strike  out  *'all 
the  evidence  introduced  under  the  new  matter  pleaded  in  the 
answer  as  defense,  alleging  an  account  stated  as  of  October  10, 
1914r"  A  stipulation  was  entered  of  record  "between  counsel 
and  the  court"  that  the  motions  might  be  passed  upon  at  the 
time  of  the  rendition  of  the  final  decision  by  the  court.  Writ- 
ten requests  for  findings  were  also  presented  to  the  court  for 
adoption.  In  the  final  judgment,  plaintiff's  motion  to  exclude 
all  evidence  in  support  of  the  new  matter  contained  in  defend- 
ants' answers  was  granted,  as  well  as  defendants'  motion  to 
** strike  the  lien  from  the  record."  The  court  found  in  favor 
of  the  plaintiff  and  against  defendant  Welch  for  the  full  amount 
claimed  in  the  complaint,  and  entered  judgment  accordingly. 
The  appeal  is  from  the  judgment. 

Upon  this  record  we  are  to  review  the  proceedings  had  in 
the  court  below  resulting  in  the  judgment  appealed  from.  Ap- 
pellant asserts  that  twelve  errors  were  committed  by  the  trial 
court,  culminating  in  the  exclusion  of  plaintiff's  lien  claim. 
If  the  rejection  of  plaintiff's  claim  of  lien  was  error,  the  other 
specifications  need  not  be  noticed. 

In  ruling  as  it  did,  the  trial  court  doubtless  had  in  mind  the 
rule  of  construction  several  times  applied  by  this  court  to  sec- 
tion 7291  of  the  Revised  Codes,  to  the  effect  that,  in  the  pursuit 
of  its  purely  statutory  benefits,  the  various  steps  necessary  to 
secure  and  perfect  the  lien  are  indispensable.  {Wertz  v.  Lamb, 
43  Mont.  477,  117  Pac.  89 ;  Crane  <&  Ordvxiy  Co.  v.  Baatz,  53 
Mont.  438,  164  Pac.  533.)  Is  the  lien  notice  deficient  or  de- 
fective! We  think  not.  The  statements  in.  the  aflBdavit  are  in 
full  accord  with  the  requirements  of  section  7291,  and  evince  & 
faithful  adherence  to  all  its  commands. 

Respondents'  counsel,  in  their  brief,  however,  say  they  are 
[1]  unable  to  distinguish  any  difference  between  the  affidavit, 
which  was  obviously  made  on  information  and  belief,  and  clti 
affidavit  that  recites  that  it  was  so  made,  citing  Western  FlumJb^ 
ing  Co.  v.  Fried,  33  Mont.  7,  114  Am.  St.  Rep.  799,  81  Pac.  394. 
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In  that  case,  the  affidavit  merely  stated:  That  affiant  'Ms  presi- 
dent of  the  [plaintiflp]  company,  •  •  •  and  as  such  makes 
this  affidavit ;  that  he  has  read  the  foregoing  claim  of  lien,  knows 
the  contents  thereof;  and  that  the  matters  and  things  therein 
stated  are  tme,  to  the  best  of  his  knowledge,  information,  and 
belief."  Of  that  affidavit,  Mr.  Justice  Holloway,  speaking  for 
this  court,  said:  '*The  statute  provides  that  the  lien  is  made 
up  of:  First,  the  account;  second,  the  description  of  the  prop- 
erty; and,  third,  the  affidavit.  The  account  is  required  to  be 
a  just  and  true  one,  showing  the  amount  due  the  claimant  after 
allowing  all  credits,  and  there  must  be  a  correct  description  of 
the  property  to  be  charged  with  the  lien.  •  •  •  Therefore, 
if  there  was  no  affidavit  attached  to  the  account  and  description, 
there  was  in  fact  no  lien,  and  the  court  properly  excluded  the 
pretended  one  offered  in  evidence."  Indeed,  we  may  here  add 
the  suggestion  that  an  affidavit  so  worded  is  in  no  sense  equiva- 
lent to  a  declaration  under  oath  that  the  matter  contained 
therein  is  true. 

In  the  affidavit  before  us,  Bulmer  swears  positively  that  he 
is  assistant  secretary  of  the  plaintiff  corporation ;  that  the  state- 
ment of  account  of  the  lumber  and  materials  is  a  just  and  true 
account,  and  that  they  were  furnished  and  delivered  for  the  pur- 
pose of  being  used  in  the  building  in  question ;  that  the  notice 
eontains  a  correct  description  of  the  property  to  be  charged  with 
said  lien ;  and  that  all  the  facts  therein  stated  are  true.  What 
more  than  a  literal  compliance  with  the  statute  could  be  de- 
manded? Certainly,  it  is  not  to  be  presumed  that  perjury  has 
been  committed  in  its  making.  In  that  respect,  however,  the 
rights  of  the  owner  are  effectively  safeguarded  by  the  pains  and 
penalties  the  perjury  statute  imposes  upon  those  who  violate 
its  provisions.  As  was  said  by  Mr.  Justice  Sanner,  in  Crane  & 
Ordway  Co.  v.  Bautz,  supra:  *'The  account  must  be  a  just  and 
true  one,  *  after  allowing  all  credits,'  and  must  be  verified  as 
such.  The  purpose  of  the  affidavit  is  clear  enough.  It  is  not 
merely  to  entitle  the  lien  claim  to  record,  but  to  furnish  a  sane- 
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tion  for  it  in  such  an  oath  as  will  subject  the  affiant  to  punish- 
ment tot  perjury  if  it  be  false  in  material  particulars." 

The  statute  having  been  scrupulously  followed,  the  paper  in 
[2]  question  is  to  be  regarded  as  showing  prima  facie  that  a 
valid  lien  was  filed.  As  was  said  by  Mr.  Justice  Holloway,  in 
Wertz  V.  Lamb,  supra:  **Our  present  Code  provision  is  substan^ 
tially  the  same  as  section  6,  Chap.  40,  p.  510,  of  the  Laws  of 
1871-72,  and  in  Black  v.  Appolovio,  1  Mont.  342,  this  court  in 
construing  that  section  said:  'It  appears  to  us  that  all  our  stat- 
ute requires  is  that  a  person  wishing  to  avail  himself  of  the 
benefits  of  it  should  honestly  state  his  account.'  And  this  has 
been  accepted  as  a  correct  interpretation  ever  since.  Western 
Iron  Works  v.  Montana  P.  &  P.  Co.,  30  Mont.  550,  77  Pac.  413 ; 
Mills  V.  Olsen,  43  Mont.  29,  115  Pac.  33."  (See,  also,  Mclntyre 
V.  MacOinniss,  41  Mont.  87,  98,  137  Am.  St.  Rep.  701,  108  Pac 
353.) 

Plaintiflf's  claim  of  lien  was  therefore  improperly  excluded. 

For  another  reason  this  case  must  be  remanded  for  further 
[3]  proceedings.  Section  6763,  Revised  Codes,  provides  as  fol- 
lows: "Upon  a  trial  of  a  question  of  fact  by  the  court,  its  deci- 
sion or  finding  must  be  given  in  writing  and  filed  with  the  clerk 
within  twenty  days  after  the  case  is  submitted  for  decision." 

The  statement  on  appeal  shows  that  the  cause  came  on  for 
trial  6n  July  6,  1915 ;  requests  for  findings  filed  on  August  30; 
1915;  and  judgment  rendered  and  entered  November  28,  1916. 
No  foldings,  however,  are  to  be  found  in  the  record.    The  re- 
marks of  this  court,  in  City  of  Helena  v.  Bale,  38  Mont,  on  page 
484,  100  Pac*  on  page  612,  are  pertinent  here:  *'But  it  is  con- 
tended that  this  is  a  case  of  defective  findings,  and  counsel  cites 
the  case  of  Bordeaux  v.  Bordeaux,  32  Mont.  159,  80  Pac.  6.    In 
that  case,  Mr.  Chief  Justice  Brantly  said:  'There  is  in  the  record 
no  bill  of  exceptions  showing  that  the  defendant,  at  the  close 
of  the  evidence  and  argument  in  the  cause,  made  written  request 
for  findings  upon  the  subject  of  recrimination,  or  any  otKer 
issue.^    But  we  regard  this  as  a  case  of  total  lack  of  findin^B, 
rather  than  defective  findings.    The  findings^  if  there  are  any. 


56  Mont.]    Eogers-Tbmplbton  Lumber  Co.  v.  Welch.       327 

are  so  lacking  in  substance  as  to  be  no  findings  at  all.  The 
defendant  properly  requested  general  findings.  (Rev.  Codes, 
sees.  6763,  6764,  6766.)  It  then  became  the  duty  of  the  court 
to  make  findings."  Indeed,  the  trial  was  not  completed  until 
this  requirement  had  been  fully  met. 

The  respondents  seriously  contend  that  the  court  erred  in 
striking  out  all  the  evidence  given  in  support  of  the  new  matter 
set  forth  in  their  answers.*  The  complaint  states  a  cause  of 
action  upon  an  open  and  running  account,  and  plaintiff  founds 
its  cause  upon  that  theory.  The  answers  of  defendants  are 
framed  upon  the  theory  that  the  materials  were  sold  under  two 
or  three  separate  and  distinct  contracts. 

Respondents,  in  their  brief,  insist  that  '^  Exhibit  1,  an  item- 
ized statement  of  account  running  from  July  24  to  October  10, 
1914,  became  an  account  stated  for  said  amount  and  that  the 
account  between  plaintiff  and  Welch  was  no  longer  an  open 
account.  •  •  •  That  to  the  extent  of  $1,600  plaintiff's  right 
to  a  lien  is  foreclosed  by  limitation  of  time,  since  the  right 
accrued  obviously  not  later  than  November  3,  when  the  last 
of  the  items  of  August  17  were  delivered.  •  •  •  That  all 
of  the  items  shown  on  the  lien  that  appeared  in  the  statement 
under  date  of  October  10  were  likewise  foreclosed  by  reason 
of  the  plaintiff's  failure  to  file  the  lien.^' 

Upon  these  conflicting  theories  the  case  was  tried.  In  any 
view  to  be  taken  of  the  matter,  the  testimony  was  all  material 
and  pertinent  under  the  issues  made  by  the  pleadings.  If  the 
item  of  $1,600  constituted  a  separate  and  independent  account, 
and  the  lien  was  not  filed  within  90  days  after  the  last  item  was 
furnished,  the  lien  claim  was  imperfect  to  that  extent.  But 
that  did  not  warrant  the  court  in  striking  out  all  the  testimony 
in  support  of  the  new  matter  set  up  in  the  defendant's  answers, 
nor  justify  its  refusal  to  consider  and  give  effect  to  testimony 
concerning  the  furnishing  and  delivery  of  materials  which  went 
into  the  building  with  a  view  to  its  completion,  occupancy,  and 
use  for  the  purposes  for  which  it  was  constructed.  It  is  in  evi- 
dence that  the  statement  containing  the  $1,600  item  was  deliv- 
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ered  to  Welch  about  November  4,  at  which  time  he  stated  he 
would  look  it  over ;  that  he  knew  what  it  was ;  and  that  he  did 
look  it  over  *'a  few  days  after  that,  or  a  couple  of  weeks." 
The  evidence  also  shows  that  those  items  were  carried  forward 
in  monthly  statements  of  account,  together  with  other  materials 
furnished  for  use  in  the  construction  of  the  building,  up  to 
December  29,  and  at  the  end  of  each  month  presented  to  Welch, 
without  objection  on  his  part,  so  far  as  the  record  discloses. 

As  said  by  Mjr.  Chief  Justice  Brantly,  in  Bay  v.  King's  Es- 
[4]  fate,  55  Mont.  567,  573,  179  Pac.  821:  ''Evidence  showing 
an  account  stated  is  sufficient  to  support  a  cause  of  action  on 
an  open  account     (1  Cyc.  485,  and  cases  cited  in  note.)" 

'*The  question  whether  the  materials  furnished  and  labor  per- 
[5]  formed  were  under  one  general  contract  or  under  separate 
contracts  was  one  of  fact."  {Western  Iron  Works  v.  Montana 
P.  &  P.  Co,,  30  Mont.  550,  77  Pac.  417 ;  HeUna  Stean^Heating 
dk  Supply  Co.  v.  Wells,  16  Mont.  65,  40  Pac.  78;  Perkins  v, 
Boyd,  16  Colo.  App.  266,  65  Pac.  350;  27  Cyc.  328.) 

The  supreme  court  of  Minnesbta,  in  Dennis  v.  Smith,  38  Minn. 
[6]  496,  38  N.  W.  696,  has  this  to  say  upon  the  question: 
"There  is  nothing  in  the  point  that  the  parties  have  converted 
the  open  account  into  an  account  stated.  This  does  not  change 
the  nature  of  the  claim,  but,  like  the  giving  of  a  note,  is  a 
mere,  adjustment  of  the  amount  due."  (See,  also,  TreuscJi  v. 
Shryock,  51  Md.  162.) 

In  Mi^soiila  Mercantile  Co.  v.  O'Donnell,  24  Mont.  65,  72, 
60  Pac.  594,  596,  this  court  said:  "The  burden  is  upon  the 
plaintiff  to  establish  his  lien  (Boisot,  Mech.  Liens,  sec.  618), 
and,  to  support  this  burden,  he  must  show,  not  only  that  he 
[7]  furnished  the  materials,  but  also  that  they  were  used  for 
the  enhancement  of  the  property  to  which  he  claims  he  has  a 
right  to  resort  as  security  for  the  debt  thus  created.  In  the 
absence  of  this  showing,  his  equity  does  not  arise.  {Silvester 
V.  Mine  Co.,  80  Cal.  510,  22  Pac.  217 ;  Weir  v.  Barnes,  38  Neb. 
875,  57  N.  W.  750;  Chapin  v.  Paper  Works,  30  Conn.  461  [79 
Am.  Dec.  263] ;  Hunter  v.  Blanchard,  18  111.  318;  laggard  v. 
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Buckmof^e,  42  Me.  77;  SchtUenberg  y,  Prairie  Home  Institute 
Co.,  65  Mo.  295.)  This  is  evidently  the  meaning  of  the  statute 
(section  2130  of  the  Code  of  Civil  Procedure).''  The  burden, 
then,  is  placed  upon  the  owner  to  introduce  evidence  tp  rebut 
[8]  the  prima  facie  case  thus  made.  In  so  far  as  granting  the 
lien  is  concerned,  the  statute  is  remedial  in  character  and  to  be 
liberally  construed.  {Western  Iron  Works  v.  Montana  P.  Co., 
supra;  Crane  <fe  Ordway  Co.  v.  Baatz,  supra.) 

The  only  remaining  question  arises  upon  the  contention  that 
there  was  a  failure  to  prove  that  all  the  materials  furnished 
by  plaintiff  and  included  in  its  claim  went  into  the  construction 
of  the  building.  The  testimony  was  sufficient,  in  our  opinion, 
to  make  a  prima  facie  case  of  delivery  and  use  in  the  construe- 
tion  of  the  building  in  question.  A  materialman  is  not  obliged 
[9]  to  stftnd  by  and  watch  the  progress  of  a  structure  to  see 
that  every  piece  of  lumber  and  other  material  supplied  by  him 
is  used,  before  he  can  make  the  required  affidavit.  To  so  hold 
would  render  the  mechanic's  lien  law  more  of  a  burden  than 
a  benefit.  When  materials  for  use  in  a  proposed  building  are 
contracted  for,  if  they  are  delivered  in  pursuance  of  such  con- 
tract, and  the  building  is  completed,  it  is  fair  to  conclude,  in 
tl^e  absence  of  evidence  to  the  contrary,  that  such  materials  did, 
in  fact,  go  into  the  building.  (Cfreenway  v.  Turner,  4  Md.  296 ; 
Maryland  Brick  Co,  v.  SpUman,  76  Md.  337,  35  Am.  St.  Rep. 
431,  17  L.  R.  A.  599,  25  Atl.  297  j  UrUon  Trust  Co.  v.  Casserly, 
127  Mich.  183,  86  N.  W.  545;  Phillips  on  Mechanics'  Liens, 
sec.  229.) 

The  evidence  is  conflicting  concerning  the  delivery  of  some 
of  the  materials  incorporated  in  the  lien  claim,  as  to  when  they 
were  furnished,  as  to  whether  or  not  they  were  lienable  articles 
and  tended  to  enhance  the  value  of  the  property,  and  as  to 
whether  they  were  all  furnished  under  an  open  and  running 
account  or  under  one  general  contract.  These  were  all  ques- 
tions of  fact  upon  which  the  court  should  have  made  written 
findings.    Having  failed  to  do  so,  the  judgment  must  be  re- 
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versed,  with  directions  to  proceed  according  to  the  views  herein 
expressed. 

Beversed  and  remanded. 

Mr.  Chief  Justice  Bbantlt  and  Associate  Justices  HouiO- 
WAY  and  HuBiiY  concur. 


McKIM,  Respondent,  v.  BEISEEEB,  Appellant. 

(No.  4,041.) 
(Submitted  September  19,  1919.    Decided  October  25,  1919.) 

[185  Pac.  153.] 

Kusband  and  Wife — Criminal  Conversation — Pleading — Mitiga- 
iion  of  Danuages — Partial  Defense — Evidence — Reputation  of 
Wife — Instructions — Excessive  Verdicts. 

Criminal  Conversation — Partial  Defense — Pleading — ETvidence. 

1.  Under  a  general  denial  in  a  husband's  action  for  criminal  con- 
versation, evidence  as  to  the  general  bad  reputation  of  plaintiff's 
wife,  being  matter  tending  to  mitigation  or  reduction  of  damages, 
and  hence  a  partial  defense,  was  not  admissible,  since  partial  defenses 
must  be  specially  pleaded  (Bev.  Codes,  sec.  6550). 

Same — Striking  of  Evidence — ^When  Error. 

2.  It  was  error  to  strike  the  answer  of  a  witness  to  the  effect  that 
certain  testimony  was  false,  it  having  been  plain,  direct  and  to  the 
point. 

Instructions — When  Refusal  Proper. 

3.  An  instruction  not  warranted  by  the  evidence  was  properly  re- 
fused. 

Husband  and  Wife — Criminal  Conversation — Elzcessive  Verdict. 

4.  Held,  fhat  a  verdict  for  $25,000 — ^the  full  amount  asked  for  in 
an  action  for  criminal  conversation,  was  so  excessive,  in  the  light 
of  all  the  prominent  features  of  the  case,  as  to  indicate  that  it  was 
the  result,  not  of  deliberate  calculation  and  weighing  of  facts,  bat 
of  passion  and  prejudice. 

Appeal  from  District  Court,  Richland  County;  C,  C.  Hurley, 
Judge. 

Action  by  Ebby  McKim  against  C.  J.  Beiseker.  Prom  a 
judgment  for  plaintiff,  and  from  an  order  overruling  his  motion 
for  a  new  trial,  defendant  appeals.    Reversed  and  remanded. 
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Messrs.  Walsh,  Nolan  <fe  Scallon  and  Messrs.  Babcock  &  ElUry, 
for  Appellant;  Mr.  WHlia/ifn  Scallon  argued  the  cause  orally.     , 

The  court  erred  in  excluding  evidence  as  to  the  general  repu- 
tation of  Mrs.  McKim  for  virtue  and  chastity.  (8  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  270,  271 ;  21^  Cyc.  1629 ;  3  Epcy.  of  Evi- 
dence, 796 ;  1  Greenleaf  on  Evidence,  16th  ed.,  46,  47 ;  Jones  on 
Evidence  [1896] ,  sec.  151 ;  10  R.  C.  L.  p.  948,  sec.  118.)  Passing 
from  text-books  to  decisions  of  courts  bearing  directly  on  the 
question  under  consideration,  we  find  that  the  courts  uniformly 
hold  that  this  character  of  evidence  is  admissible  and  compe- 
tent in  a  case  of  this  kind.  {Smith  v.  Hockenberry,  146  Mich. 
7,  117  Am.  St.  Rep.  615,  10  Ann.  Cas.  60,  109  N.  W.  23 ;  Ward 
V.  Thompson,  146  Wis.  376, 131  N.  W.  1006 ;  Stumm  v.  Hummel, 
39  Iowa,  478 ;  FotUks  v.  Archer,  31  N.  J.  L.  58 ;  Hardy  v.  Bach, 
173  111.  App.  123 ;  Clouser  v.  Clapper,  59  Ind.  548 ;  Harter  v. 
CrUl,  33  Barb.  (N.  Y.)  283;  Harrison  v.  Price,  22  Ind.  165; 
Vaughn  v.  Clarkson  (R.  I.),  34  Atl.  989;  Crose  v.  Butledge,  81 
m.  266;  Sanborn  v.  Neilson,  4  N.  H.  501.)  The  cases  cited 
practicaDy  cover  all  of  the  cases  decided  in  the  United  States 
touching  this  point. 

The  objection  that  testimony  is  incompetent  and  immaterial 
does  not  raise  the  question  that  the  evidence  is  inadmissible 
under  the  pleadings.  (Merrick  v.  HUl,  77  Hun,  30,  28  N.  y'. 
Supp.  237 ;  Le  Mesnager  v.  Hamilton,  101  Cal.  532,  40  Am.  St. 
Rep.  81,  35  Pac.  1054;  Claflin  v.  New  York  Standard  Watch 
Co.,  7  Misc.  Rep.  668,  28  N.  Y.  Supp.  42 ;  Rush  v.  French,  1 
Ariz.  99,  25  Pac.  816 ;  Crocker  v.  Carpenter,  98  Cal.  418,  33  Pac. 
271;  Howland  v.  Oakland  Consol.  St.  By.  Co.,  110  Cal.  513,  42 
Pac.  983.) 

Under  the  common  law  in  actions  other  than  libel  and  slan- 
der, matter  in  mitigation  of  damages  could  not  be  specifically 
pleaded,  but  evidence  for  that  purpose  was  admissible  under 
the  general  issue.  (8  R.  C.  L.  618,  619;  5  Ency.  of  PI.  &  Pr. 
618;  Harrison  v.  Price,  22  Ind.  65;  Harter  v.  CrUl,  supra.) 
Under  the  rule  as  laid  down  in  Forrester  v.  Bu;tte  etc.  Min  Co., 
Tt  Mont.  544,  55  Pac.  229,  353,  it  would  appear  that  while  the 
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rules  of  pleading  have  been  largely  changed  and  altered  by 
Code  provisions,  in  the  absence  of  a  specific  provision,  the  gen- 
eral principles  of  the  common  law  as  to  the  admission  of  evi- 
dence under  the  pleading  as  to  justification,  excuse  and  matter 
of  mitigation  of  damages  would  prevail.  (8  R.  C.  L.  619; 
Creighton  v.  Board  of  Water  Commrs.,  143  N.  C.  171,  10  Ann. 
Cas.  218,  55  S.  E.  511.) 

However,  under  the  provisions  of  section  6550,  Revised  Codes, 
permissive  in  character,  it  is  clear  that  matter  going  only  in 
mitigation  of  damages  may  be  pleaded.  Conceding,  for  the  sake 
of  argument,  that  section  6550  is  mandatory,  and  that  miti- 
gating circumstances  intended  solely  to  reduce  damages  should 
be  pleaded,  still  we  contend  that  the  excluded  evidence  was 
competent  without  being  pleaded.  In  an  action  for  damages 
for  criminal  conversation,  where  the  husband  is  seeking  redress 
by  the  action  itself,  there  is  involved  the  character  of  the  spouse. 
It  is  true  that  the  presumption  is  that  the  character  is  good. 
Without  this  presumption  as  bearing  on  the  damages  recover- 
able, evidence  as  to  character  would  be  competent.  Even  with 
that  presumption,  the  plaintiff  in  the  presentation  of  his  case 
in  chief  could  have  introduced  evidence  showing  the  good  char- 
acter of  his  wife,  and  showing,  likewise,  that  their  domestic 
relations  were  pleasant.  This  being  true,  this  evidence  on  the 
part  of  the  defendant  would  be  competent  under  the  general 
denial,  and  the  authorities  so  hold.  (13  R.  C.  L.  1495,  sec.  546; 
8  Am.  &  Eng.  Ency.  of  Law,  271;  21  Cyc.  1632;  5  Ency.  of 
PI.  &  Pr.  618 ;  Candrian  v.  Mitter,  98  Wis.  164,  73  N.  W.  1004 ; 
Hardwick  v.  Hardtvick,  130  Iowa,  230,  106  N.  W.  639 ;  Bailey  v. 

Bailey,  94  Iowa,  598,  63  N.  W.  341.) 

-\ 

Messrs,  Charles  Loring  and  0.  A.  Youngquist,  of  the  Bar  of 
Crookston,  Minnesota,  and  Mr,  A,  T,  Vollum,  submitted  a  brief ; 
Mr.  Loring  argued  the  cause  orally. 

Evidence  of  the  reputation  of  plaintiff's  wife,  being  in  miti- 
gation of  damages,  is  a  partial  defense  which  must  be  pleaded ; 
therefore,  not  having  been  pleaded,  such  evidence  was  property 
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excluded.  (Rev.  Codes,  sec.  6550;  Wehb  v.  Nickerson,  11  Or. 
382,  4  Pac.  1126;  Fitzsinmons  v.  City  Fire  Ins.  Co.,  18  "Wis. 
234,  246,  86  Am.  Dec.  761;  Davenport  etc.  Coke  Co.  v.  Daven- 
port, 15  Iowa,  6 ;  Ward  v.  Polk,  70  Ind.  309 ;  Reynolds  v.  Rouda- 
hush,  59  Ind.  483 ;  Peck  v.  Parchen,  52  Iowa,  46,  2  N.  W.  597 ; 
McMahan  v.  Spinning,  51  Ind.  187.) 

The  courts  have  universally  held,  even  in  the  absence  of  any 
statutory  definition  that  an  action  for  criminal  conversation  or 
an  action  for  seduction  is  an  action  for  injury  to  the  person 
or  for  personal  injury,  and  is  also  an  injury  to  the  property 
rights  of  the  wronged  husband.  The  highest  authority,  the 
supreme  court  of  the  United  States  so  ho\ds  in  Tinker  v.  Col- 
well,  193  U.  S.  473,  48  L.  Ed.  754,  24  Sup.  Ct.  Rep.  505.  (See, 
also,  Bennett  v.  Bennett,  116/ N.  Y.  584,  6  L.  R.  A.  553,  23  N.  E. 
17.)  That  seduction  has  been  uniformly  held  to  be  an  action 
for  personal  injuries,  see  Garrison  v.  Burden,  40  Ala.  513; 
Hutcherson  v.  Durden,  113  Ga.  987,  54  L.  R.  A.  811,  39  S.  E. 
495;  Steinberg  v.  Lasker,  50  How.  Pr.  (N.  Y.)  432;  Eood  v. 
Sudderth,  111  N.  C.  215,  16  S.  E.  397 ;  May  v.  Wilson,  164  Mich. 
26,  Ann.  Cas.  1912B,  654,  128  N.  W.  1084 ;  Davis  v.  Boyett,  120 
Oa.  649,  102. Am.  St.  Rep.  118,  1  Ann.  Cas.  386,  66  L.  R.  A. 
258,  48  S.  B.  185. 

The  purpose  of  the   requirement  that   partial  defenses   be 
pleaded  was  to  give  notice  to  the  plaintiff  of  the  character  of 
the  evidence  which  would  be  adduced  against  him.     {McKyring 
T.  Bull,  16  N.  Y.  297,  69  Am.  Dec.  696.)     In  regard  to  the 
McKyring  Case,  it  appears  that  the  court  made  its  decision  after 
thorough  examination  and  discussion  of  the  common-law  authori- 
ties.   Indeed  that  case  is  an  enlightening  monograph  on  the 
phases  of  common-law  pleading  there  involved.    No  better  illus- 
tration of  the  wisdom  and  justice  of  requiring  the  pleading  of 
sach  matter  as  the  defendant  sought  to  prove  in  this  case  caii 
be  found  than  the  case  at  bar,  which  came  to  trial  at  a  point 
far  distant  from  that  where  the  cause  of  action  arose,  and  where 
witnesses  to  the  plaintiff's  wife's  reputation  eould  not  be  found. 
If  such  evidence  was  admissible  at  all,  it  was  but  just  that  the 
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plaintiff  should  be  advised  by  the  defendant  *«  pleading  that 
the'  latter  expected  to  adduce  such  evidence  so  that  if  the  plain- 
tiflf  desired  to  bring  witnesses  to  contradict  those  of  defendant 
he  might  do  sd.  The  issue  of  the  plaintiff's  wife's  character 
was  entirely  outside  of  any  element  which  the  plaintiff  could 
be  expected  to  be  prepared  to  prove  in  support  of  the  allegations 
of  his  complaint  and  of  his  cause  of  action,  and  therefore  if 
such  a  defense  was  permissible,  he  should  have  been  advised  of  it. 
(Baiings  v.  Albright,  66  App.  Div.  239,  73  N.  Y.  Supp.  22; 
Sirock  V.  Russell,  148  App.  Div.  483, 132  N.  Y.  Supp.  968 ;  Allen 
V.  Besecker,  55  Misc.  Rep.  366,  105  N.  Y.  Supp.  416 ;  see,  also, 
Cole  V.  Beyland,  67  N.  Y.  Supp.  1024 ;  Ladwig  v.  Heyer,  136  Iowa, 
196,  113  N.  W.  767 ;  Baldwin  v.  Boviware,  79  Mo.  App.  5 ;  WHllr 
iams  Printing  Co.  v.  Saunders,  113  Va.  156,  Ann.  Cas.  1913E, 
693,  73  S.  E.  472 ;  Vpchurch  v.  Robertson,  127  N.  C.  127,  37 
S.  E.  157;  Hacker  y.  Heiney,  111  Wis.  313,  87  N.  W.  249;  5 
Ency.  of  PL  &  Pr.  618 ;  Phillips  on  Code  Pleading,  396,  397.) 

The  evidence  was  not  admissible  even  if  pleaded.  {State  v. 
Reinkeimer,  109  Iowa,  624,  80  N.  W.  669 ;  State  v.  Prizer,  49 
Iowa,  531,  31  Am.  Rep.  155 ;  Sta4ie  v.  Skean,  32  Iowa,  88.)  In 
Robinson  v.  Burton,  5  Harr.  (Del.)  335,  it  was  held  thiit  in  a 
parent's  action  for  seduction  of  a  daughter  it  was  improper  to 
admit  evidence  of  the  general  reputation  of  the  seduced  daugh- 
ter, and  that  the  true  way  of  proving  unchaste  character  was 
by  proving  her  specific  acts  of  unchastity.  ^ 

• 

HONORABLE  R.  LEE  WORD,  a  Judge  of  the  First  Judi- 
cial District,  sitting  in  place  of  MR.  JUSTICE  HURLY,  dis- 
qualified, delivered  the  opinion  of  the  court. 

This  is  an  action  for  criminal  conversation.  The  suit  was 
brought  in  Sheridan  county,  but  was  transferred  to  and  tried 
in  Richland  county.  The  jury  found  for  the  plaintiff  in  the 
sum  of  $25,000,  the  full  amount  demanded.  Judgment  was  ren- 
dered and  entered  upon  this  verdict.  A  motion  for  a  new  trial 
was  made  and  denied.  This  appeal  is  from  the  judgment  and 
order  overruling  the  motion  for  a  new  triaL 
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Appellant  aissigns  as  error  the  ruling  of  the  court  excluding 
evidence  as  to  the  general  bad  reputation  of  Mrs.  Ebby  McKim, 
wife  of  plaintiff »  for  virtue  and  chastity ;  the  ruling  of  the  court 
excluding  certain  other  evidence  offered  in  behalf  of  defendant ; 
the  refusal  of  the  court  to  give  requested  instruction  No.  5 ;  and, 
finally,  its  refusal  to  grant  the  defendant  a  new  trial  on  the 
ground  of  excessive  damages  appearing  to  have  been  given  under 
the  influence  of  passion  and  prejudice. 

In  discussing  the  first  error  assigned — that  the  court  erred  in 
[1]  excluding  evidence  as  to  the  general  bad  reputation  of 
Mrs.  McKim  for  virtue  and  chastity — ^this  court  will  treat  this 
assignment  as  including  within  it  other  errors  specified  of  the 
same  general  nature.  The  offered  evidence  had,  and  could  have, 
but  one  general  purpose,  and  that  was  to  mitigate  any  damages 
which  might  be  awarded  the  plaintiff.  The  answer  of  the  de- 
fendant was  a  general  denial  of  the  allegations  of  the  complaint, 
and  the  question  presented  is  whether  or  not,  under  the  general 
denial  contained  in  the  answer,  evidence  of  matter  in  mitigation 
of  damages  may  be  given.  This  court  is  of  opinion  that  the 
evidence  offered,  being  in  mitigation  of  damages,  was  not  admis- 
sible under  the  general  denial ;  that  it  was  tendered  to  establish 
a  partial  defense,  and  as  such  could  not  properly  be  admitted 
in  the  absence  of  a  plea  of  that  nature  in  the  answer. 

Section  6549  of  the  Revised  Codes  is  as  follows:  ''A  ddEend- 
ant  may  set  forth  in  his  answer  as  many  defenses  or  coun- 
terclaims, or  both,  as  he  has,  whether  they  are  such  as  were 
formerly  denominated  legal  or  equitable.  Each  defense  or  coun- 
terclaim must  be  separately  stated  and  numbered.  Unless  it  is 
interposed  as  an  answer  to  the  entire  complaint,  it  must  dis- 
tinctly refer  to  the  cause  of  action  which  it  is  intended  to  an- 
swer." Section  6550  reads  as  follows:  '*A  partial  defense  may 
be  set  forth  as  prescribed  in  the  last  section;  but  it  must  be 
expressly  stated  to  be  a  partial  defense  to  the  entire  complaint, 
or  to  one  or  more  separate  causes  of  action  therein  set  forth. 
Upon  a  demurrer  thereto  the  question  is  whether  it  is  sufficient 
for  that  purpose.    Matter  tending  only  to  mitigate  or  reduce 
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damages,  in  an  action  to  recover  damages  for  the  breach  of  a 
promise  to  marry,  or  for  a  personal  injury,  or  an  injury  to  prop- 
erty, is  a  partial  defense,  within  the  meaning  of  this  section." 
That  the  purpose  of  the  evidence  excluded  was  to  mitigate  or 
reduce  damages  is  clear,  and  that  matter  tending  only  to  miti- 
gate or  reduce  damages  is  a  partial  defense,  and,  to  permit  of 
proof,  must  be  pleaded,  is,  in  our  opinion,  the  meaning  of  sec- 
tion 6550,  above. 

Counsel  for  appellant  contend  that  section  6^50  is  permissive, 
and  not  mandatory,  and  that,  while  under  its  terms  partial  de- 
fenses may  be  pleaded,  yet  evidence  of  matter  tending  only  to 
mitigate  or  reduce  damages  is  admissible  under  a  general  denial 
in  an  answer  which  contains  no  plea  of  matters  in  mitigation  of 
damages.  We  cannot  accept  this  construction  of  this  statute. 
If  a  defendant  does  not  wish  to  offer  evidence  in  mitigation  or 
reduction  of  damages,  then  he  may  omit  from  his  answer  any 
partial  defense  under  which  such  evidence  is,  admissible.  But 
if  he  desires  to  offer  evidence  at  the  trial  of  matter  tending  to 
mitigate  or  reduce  damages,  then  the  answer,  to  make  such  evi- 
dence competent,  must  contain  a  plea  of  such  matter  as  a  par- 
tial defense.  In  such  a  sense  only  is  section  6550  permissive. 
We  conclude,  therefore,  that  the  court  did  not  err  in  excluding 
the  evidence  in  question.  This  construction  of  section  6550  dis- 
poses of  all  assignments  of  error  based  upon  the  exclusion  of 
evidence  offered  for  the  purpose  of  proving  the  general  bad 
reputation  of  Mrs.  McKim. 

The  trial  court  erred  in  striking  out  the  answer  of  the  de- 
[2]  fendant,  **That  testimony  is  false."  This  answer  was 
plain,  direct,  and  to  the  point,  and  in  itself  was  not  objection- 
able. This  ruling  of  the  court,  while  erroneous,  was  not  preju- 
[3]  dicial.  Nor  did  the  court  err  in  refusing  to  give  defend- 
ant's offered  instruction  No.  5.  The  record  contains  no  evidence 
which  warranted  the  giving  of  this  instruction. 

The  remaining  assignment  of  error  to  be  considered  is  "that 
[4]  the  verdict  is  excessive,  indicating  passion  and  prejudice 
on  the  part  of  the  jury.'*    As  we  are  of  opinion,  from  a  careful 
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and  repeated  examination  and  consideration  of  the  whole  record, 
that  this  assignment  of  error  is  well  taken,  and  that  in  justice 
the  judgment  rendered  upon  the  verdict  of  the  jury  must  be 
reversed,  and  a  new  triij  ordered,  we  will  give  our  reasons  for 
this  conclusion.  It  may  be  true  that  courts  will  seldom  inter- 
fere with  a  finding  of  a  jury  in  an  action  for  criminal  conversa- 
tion; and  it  may  be  admitted  that/  unless  it  is  apparent  that 
the  jury  was  influenced  by  prejudice  and  passion,  its  award  will 
be  allowed  to  stand ;  and  yet,  on  the  whole  record,  we  are  driven 
to  the  conclusion  that  the  jury  must  have  been  influenced  by 
passion  and  prejudice  when,  under  the  evidence  before  them, 
they  found  for  the  plaintiff  in  the  sum  of  $25,000 — all  the  dapi- 
ages  that  plaintiff  asked.  When  the  question  of  excessive  dam- 
ages is  up  for  review,  ''necessarily  all  the  prominent  features 
of  the  case  must  be  taken  into  consideration  in  passing  upon  the 
question  whether  the  verdict  was  reached  as  a  result  of  deliber- 
ate calculation  and  weighing  of  facts,  conditions,  relations,  and 
circumstances,  on  the  one  hand,  or  of  impulse,  passion,  or  preju- 
dice, on  the  other."  (Spelling  on  New  Trial  and  Appellate 
Practice,  sec.  231.)  So  considering  all  matters,  facts,  and  con- 
ditions disclosed  by  the  record,  we  are  forced  to  the  conclusion 
that  the  verdict  of  the  jury  was  reached,  not  as  the  result  of 
deliberate  calculation  and  weighing  of  all  the  facts  and  circum- 
stances, but  because  of  the  existence  of  passion  and  prejudice. 

As  the  case  must  be  tried  anew,  particular  comment  upon  the 
evidence  is  omitted. 

The  judgment  and  order  denying  the  motion  for  a  new  trial 
are  reversed  and  the  cause  is  remanded  for  a  new  trial ;  defend- 
ant to  be  granted  leave  to  amend  his  answer  if  he  so  elects. 

Reversed  and  remanded, 

Mb.  Chief  Justice  Brj^tly  and  Associate  Justices  Hollo- 
way  and  Patten  concur. 

50  Mont.— 22 
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DECKER,  Respondent,  v.  DECKER,  Appellant. 

'  (No.  4,060.) 

(Submitted  September  19,  1919.    Decided  October  25,  1919.) 

[185  Pac.  168.] 

Husband  and  Wife — Separate  MairUenance — ComplaiTU — Sv.ifi' 
ciency — '^  Willful  Desertion' ' — Decree — Common  Law. 

Separate  Maintenance — Willful  Desertion — Complaint — Sufficiency. 

1.  Complaint  in  an  action  for  separate  maintenance  held  sufficient 
to  state  a  cause  of  action  under  section  3653,  Bevised  Codes,  proyiding 
that  if  the  husband  selects  a  place  or  mode  of  living  which  the  wife 
dieems  unreasonable  and  grossly  unfit ,  it  is  desertion  on  the  part  of 
the  husband  from  the  time  her  reasonable  objecti<hi8  are  made  known 
to  him. 

Pleading — Complaint — Construction — Sufficiency. 

2.  In  determining  whether  a  complaint  states  a  cause  of  action  or 
entitles  plaintiff  to  any  relief,  matters  of  form  are  to  be  disregarded, 
as  well  as  irrelevant  and  redundant  allegations,  and  if  frOm  any 
view  plaintiff  is  entitled  to  relief  the  pleading  will  be  sustained. 

Separate  Maintenance — "Willful  Desertion" — What  Constitutes. 

3.  Where  the  husband  by  cruelty  or  threats  of  bodily  harm  drives 
the  wife  from  the  home  or  fails  to  provide  a  suitable  place  for  her  to 
live  in,  his  conduct  in  either  case  constitutes  willful  desertion,  furnish- 
ing a  cause  for  absolute  divorce  or  separate  Inaintenance  on  that 
ground. 

[As  to  what  constitutes  willful  desertion,  see  note  in  119  Am.  St. 
Beip.  626.] 

Same — Action,  Time  for  Commencing — Sttatutes. 

4.  Heldf  that  an  action  for  separate  maintenance  on  the  ground  of 
willful  desertion  may  be  commenced  at  any  time  after  the  desertion 
occurs,  and  that  section  3656,  Bevised  Codes,  which  requires  that 
willful  desertion  must  continue  for  the  space  of  one  year  before  it 
is  a  ground  for  absolute  divorce,  has  no  application  to  an  action  for 
niaintenance.  ' 

Same — Decree — ^Limit  of  Power  of  Court — Periodical  Allowances. 

5.  Heldf  that  in  an  action  for  separate  maintenance  the  district 
court  is  vfithout  power  to  make  a  decree  diyesting  the  husband  of  title 
to  all  his  property  and  setting  such  title  over  to  the  wife,  its  author- 
ity in  the  matter  of  making  provision  for  the  support  and  main- 
tenance of  the  wife  and  minor  children  being  limited  to  a  decree 
for  periodical  allowances,  subject  to  change  or  discontinuance,  as  the 
circumstances  may  require. 

Common  Law — Abrogation  by  Statute. 

6.  In  Montana  there  is  no  common  law  in  any  case  where  tlie  law 
is  declared  by  statute. 

Separate  Maintenance — Decree — ^Limit  of  Power  of  Court. 

7.  The  decree  in  an  action  for  separate  maintenance  does  not  alter 
the  marital  status  of  the  parties,  cannot  effect  a  division  of  prop- 
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erty,  settle  or  determine  the  property  rights  of  either,  or  change  the 
course  of  inheritance. 

Same — Decree — How  Enforced. 

8.  A  judgment  in  an  action  for  separate  maintenance  becomes  a 
lien  upon  the  property  of  the  husband  and  may  be  enforced  by  execu- 
tion as  in  an  action  at  law. 

Same — ^Decree — ^Provision  for  Children  by  Former  Marriage. 

9.  In  an  action  for  separate  maintenance  the  court  cannot,  under 
section  3754,  Revised  Codes,  make  proyision  for  the  children  of  plain- 
tiff by  a  former  marriage. 

Appeal  from  District  Court,  Bcowdli  Cowniy;  R.  Lee  McCrd- 
loch,  Judge. 

Action  by  Katherine  Decker  against  Wendolin  Decker. 
Judgment  for  plaintiff,  and  defendant  appeals.  Modified  and 
affirmed.  ^ 

Cause  submitted  on  briefs  of  Counsel. 

Messrs.  Wagner  &  Taylor,  for  Appellant. 

Appellant  contends  that  the  trial  court  was  without  authority 
to  transfer  title  to  his  real  property  to  the  respondent,  or  award 
to  her  a  gross  sum,  either  in  money  or  property,  for  her  separate 
maintenance;  also  that  the  amended  complaint  does  not  sup- 
port the  judgment,  in  that  it  does  not  ask  or  demand  that  a  . 
gross  sum  be  allowed  respondent  or  that  the  property  in  ques- 
tion be  transferred  to  her  in  fee  simple,  and  that  the  decree 
should  therefore  be  set  aside. 

In  the  absence  of  statutory  authority  a  sum  in  gross  should 
not  be  allowed  in  suits  for  maintenance.  (See  Kusd  v.  Kusel, 
147  Cal.  57,  81  Pac.  295;  Crain  v.  Ccmina,  62  Barb.  (N.  Y.) 
109,  121 ;  Doole  v.  Doole,  144  Mass.  278,  279,  10  N.  E.  811 ; 
Burr  V.  Burr,  10  Paige  (N.  Y.),  20,  22;  Russell  v.  Russell,  4 
G.  Greene  (Iowa),  26,  29,  61  Am.  Dec.  112;  Lockridge  v.  Lock- 
ridge,  3  Dana  (Ky.),  28,  28  Am.  Dec.  52;  Maguire  v.  Maguire, 
7  Dana  (Ky.),  181;  Almond  v.  Almond,  4  Rand.  (Va.)  662, 
15  Am.  Dec.  781 ;  Murray  v.  Murray,  84  Ala.  363,  4  South.  239 ;  ' 
Robinson  v.  Robinson,  79  Cal.  511,  515,  21  Pac.  1095 ;  2  Bishop 
on  Marriage  &  Divorce,  834,  835 ;  2  Ency.  of  Law,  129.) 
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In  the  case  of  RusseU  v.  Riissell,  3  G.  Greene  (Iowa),  26,  61 
Am.  Dec.  112,  114,  in  which  the  fee-simple  title  to  a  part  of  the 
husband's  lands  was  granted  to  the  wife,  upon  the  granting 
of  divorce,  the  court  said:  **We  think  that  in  every  view  of 
the  case  it  was  going  too  far  for  the  court  to  divest  the  husband 
of  the  fee-simple  title  to  any  portion  of  his  land,  and  transfer 
it  to  the  wife,  for  the  puriKwe  of  giving  her  alimony.  It  is 
only  a  support  of  the  wife  for  life.  {WalUngsford  v.  WaUings- 
ford,  6  Har.  &  J.  (M'd.)  485-488;  Equity  Digest,  tit.  **  Alimony''; 
Jeans  v.  Jeans,  2  Harr.  (Del.)  142;  Clark  v.  Clark,  6  Watts  &  S. 
(Pa.)  85.)  We  find  no  authority  in  a  case  of  this  kind  for 
transferring  the  real  estate  of  the  husband  in  fee  simple  to 
the  wife,  independent  of  the  consent  of  the  husband,  by  the 
act  of  a  court.  The  most  that  will  be  done  judicially  is  to  give 
the  wife  a  lien  on  the  real  estate  of  the  husband  for  the  amount 
of  alimony  decreed.  This  principle  is  held  in  Frakes^v.  Brown, 
2  Blackf.  295;  Questel  v.  Questel,  Wright  (Ohio),  492."  (See, 
also,  Ross  V.  Ross,  78  HI.  402,  404;  Ziwer  v.  Zur^er,  36  Iowa, 
190,  196;  Reynolds  v.  Reynolds,  68  W.  Va.  15,  Ann.  Cas.  1912A, 
889,  69  S.  E.  381;  Ecker  v.  Ecker,  22  Okl.  873,  20  L.  B.  A. 
(n.  s.)  421,  98  Pac.  918;  Alnu>nd  v.  Almond,  4  Band.  (Va.)  662, 
15  Am.  Dec.  781,  786.) 

Mr.  E,  C,  Kurtz  and  Mr.  H.  C.  Packer,  for  Bespondent 

**The  right  to  maintain  this  action  is  independent  of  the  right 
to  maintain  an  action  for  divorce,  and,  being  based  upon  the 
obligation  of  the  husband  to  support  the  wife,  may  be  insti- 
tuted at  any  time  after  his  desertion  of  her  when  he  fails  to 
give  such  support."  {Hardy  v.  Hardy,  97  Cal.  125,  31  Pac. 
906 ;  GaUand  v.  Galland,  38  Cal.  265 ;  Edgerton  v.  Edgerton,  12 
Mont.  122,  33  Am.  St.  Eep.  557,  16  L.  B.  A.  94,  29  Pac.  966; 
Lang  v.  Lang,  70  W.  Va.  205,  Ann.  Cas.  1913D,  1129,  38  L.  B.  A. 
(n.  s.)  950,  73  S.  E.  716.) 

Whether  or  not  the  facts  in  any  given  case  are  sufficient  to 
warrant  a  decree  for  separate  maintenance  and  permanent  sup- 
port, must,  under  the  rule  laid  down  in  the  Edgerton  Case,  rest 
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in  the  sound  legal  discretion  of  the  trial  court.  There  is  no 
statutory  provision  making  it  obligatory  to  set  out  f||ts  in  the 
eomplaint,  which  would  be  sufficient  to  entitle  plaintiff  to  a 
divorce,  in  order  to  be  granted, a  decree  for  separate  main- 
tenance. ''There  is  no  settled  rule  which  can  be  invoked  in  sucli 
a  case  to  control  the  discretion  of  the  trial  court."  {Anderson 
V.  Anderson,  124  Cal.  48,  71  Am.  St.  Rep.  17,  56  Pac.  630,  57 
Pac.  81.) 

We  contend  that  the  power  of  the  court  to  award  a  lump  sum 
or  a  division  of  the  property,  at  least  under  special  circum- 
stances, as  and  for  the  purpose  of  providing  separate  main- 
tenance and  permanent  support  is  inherent  in  the  court  sitting 
as  a  court  of  equity.  A  full  exposition  of  the  law  involved  in 
cases  such  as  this  is  found  in  the  case  of  Lang  v.  Lang,  supra. 

A  careful  examination  of  all  the  cases  which  hold  against  the 
awarding  of  a  lump  sum  or  specific  property  rest  their  opinion 
on  the  ground  of  the  possibility  of  a  resumption  of  the  marital 
relation.  The  reasoning  employed  in  those  cases  has  no  appli- 
cation whatever  to  the  case  at  bar. 

Counsel  have  cited  Bishop  on  Marriage  &  Divorce  as  sup- 
porting their  contention  that  a  lump  sum  may  never  be  set 
aside  to  the  wife  in  cases  such  as  this.  But,  we  submit,  that 
his  view  cannot  be  controlling,  for  it  is  diametrically  opposed, 
generally,  to  the  view  ta]^en  in  these  cases  by  this  court,  as  well 
as  courts  of  many  other  states.  {Edgerton  v.  Edgerton,  supra) 
Kimble  v.  Kimile,  17  Wash.  75,  49  Pac.  216 ;  Hagert  v.  Ragert, 
22  N.  D.  290,  Ann.  Cas.  1914B,  925,  38  L.  E.  A.  (n.  s.)  966, 
133  N.  W.  1035.) 

It  is  true  that  in  some  cases  where  a  gross  sum  was  granted, 
the  court  based  its  decision  upon  statutory  provisions.  {Osman 
V.  Osnum,  86  Kan.  519,  121  Pac.  327.)  But  a  careful  reading 
of  the  cases  touching  these  questions  discloses  the  rule  that 
courts  have  based  their  opinion,  not  so  much  upon  statutory 
enactments,  as  upon  their  inherent  power  to  do  justice  in  each 
particular  case  as  their  conscience  and  the  principles  of  equity 
dictated.     {Anderson  v.  Anderson,  supra^) 
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MR.  JUSTICE  PATTEN  delivered  the  opinion  of  the  court 

Aetioi^ar  separate  maintenance.  To  the  complaint  a  gen- 
eral demurrer  was  interposed,  which  was  overruled.  Upon  the^ 
defendant's  failure  to  plead  further,  a  default  judgment  was 
entered  against  him,  decreeing  to  the  plaintiff  the  right  to  live 
separate  and  apart  from  defendant,  and  that  certain  lands  of 
defendant,  which  are  particularly  ^escrib6d  in  the  complaint 
and  decree,  be  awarded  to  plaintiff  for  the  purpose  of  provid- 
ing for  her  separate  maintenance,  and  that  the  title  in  fee  to 
said  lands  be  divested  from  defendant  and  transferred  abso- 
lutely to  plaintiff,  free  from  all  claims  of  defendant. 

The  appeal  is  from  the  judgment,  and  two  questions  are  pre- 
sented for  decision:  First,  Does  the  complaint  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  and,  second,  Did  the  dis- 
trict court  have  the  power  to  divest  the  defendant  of  the  title 
to  his  property,  and  to  transfer  the  same  to  the  plaintiff  abso- 
lutely ! 

The  complaint  alleges  that  the  plaintiff  and  the  defendant 
[1]  were  married  on  August  16,  1915,  and  that  plaintiff  imme- 
diately went  with  defendant  to  his  residence  and  took  up  her 
abode  with  him;  that  immediately  thereafter  defendant  began 
and  persisted  in  a  course  of  conduct  toward  plaintiff  which  made 
it  intolerable  for  plaintiff  to  remain  with  defendant ;  that  upon 
her  arrival  at  defendant's  residence  plaintiff  discovered  that  he 
had  made  no  provision  for  the  common  necessaries  of  life,  and 
as  a  consequence  she  was  compelled  to  retire  without  eating, 
and  that  during  the  whole  time  plaintiff  remained  with  defend- 
ant the  latter  wholly  failed  to  obtain  suitable  food,  or  to  pro- 
vide sufficient  means  wherewith  to  prepare  the  same,  although 
he  was  possessed  of  abundant  means  to  do  so;  that  defendant 
requested  plaintiff  to  prepare  food  from  corn-meal  which  was 
decayed,  worm-eaten  and  filled  with  worms,  and,  upon  plaintiff 
calling  defendant's  attention  to  this,  the  defendant  procured  a 
sieve  and  demanded  that  plaintiff  sift  and  screen  and  prepare 
said  meal  for  food,  stating  that  it  would  then  be  fit  and  proper 
for  that  purpose;  that  defendant  at  all  times  was   extremely 
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filthy  in  his  habits ;  that  he  failed  to  bathe  his  person,  and  that 
the  bed  which  he  provided  for  plaintiff's  use  was  filled  with 
nauseating,  repulsive,  and  offensive  oldors;  that  defendant  per- 
sisted in  going  about  the  house  in  scanty  and  insufficient  cloth- 
ing, thus  exposing  his  person  and  private  parts  in  a  vulgar 
and  indecent  manner  in  the  presence  of  plaintiff  and  her  two 
minor  daughters,  notwithstanding  plaintiff's  repeated  protests  ; 
that  defendant  was  af9icted  with  boils  and  eruptions  upon  his 
person,  and  at  divers  and  various  times,  while  ^ated  at  the 
table,  defendant  would  squeeze  into  his  hands  from  said  boils 
and  eruptions  certain  vile,  foul,  and  putrid  pus  and  corruption, 
and  then,  without  cleansing  his  hands,  would  proceed  to  handle 
and  cut  bread  for  common  use;  that  plaintiff  made  known  to 
defendant  her  objections  to  such  conduct  and  habits  of  defend- 
ant, but  that  defendant  persisted  in  the  same ;  that  such  conduct 
and  habits,' and  defendant's  failure  to  provide  food,  were  obnox- 
ious to  plaintiff,  and  rendered  the  continuance  of  the  marital 
relation  between  plaintiff  and  defendant  perpetually  unreason- 
able and  intolerable ;  and  that  on  September  14,  1915,  by  reason 
thereof,  the  plaintiff  left  the  residence  of  defendant,  and  since 
said  date  she  has  lived  separate  and  apart  from  him,  and  de- 
fendant has  not  provided  her  with  any  of  the  common  neces- 
saries of  life.  It  is  further  alleged  that  plaintiff  and  her  two 
children  by  a  previous  marriage  are  wholly  dependent  for  sup- 
port upon  her  labor  and  the  help  of  friends ;  that  the  defendant 
is  the  owner  of  certain  lands  situate  in  Ravalli  county,  of  the 
value  of  $8,000,  which  is  suitable  property  to  be  set  apart  to 
the  plaintiff  for  the  purpose  of  providing  for  her  separate  main- 
tenance, and  that  the  defendant  is  a  strong  and  able-bodied  man, 
amply  able  to  earn  a  living  for  himself  and  for  plaintiff  and 
her  said  minor  children. 

1.  The  case  is  maintained  under  section  3677  of  the  Revised 
Codes,  which,  in  so  far  as  it  is  pertinent  here,  reads:  '*When 
the  husband  willfully  deserts  the  wife,  she  may,  without  apply- 
ing for  a  divorce,  maintain  in  the  district  court  an  action  against 
him  for  permanent  support  and  maintenance  of  herself  or  of 
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herself  and  children.  •  •  •  The  final  judgment  in  such 
action  may  be  enforced  by  the  court  by  such  order  or  orders  as 
in  its  discretion  it  may  from  time  to  time  deem  necessary^  and 
such  order  or  orders  may  be  varied,  altered,  or  revoked  at  the 
discretion  of  the  court" 

Section  3643  provides  that  absolute  divorces  or  separations 
from  bed  and  board,  or  decrees  for  separate  maintenance,  may 
be  granted  for  any  of  the  several  causes  therein  mentioned, 
which  includes  that  of  willful  desertion.  By  section  3646  will- 
ful desertion  is  defined  as:  ''The  voluntary  separation  of  one  of 
the  married  parties  from  the  other  with  intent  to  desert." 

Section  3653  reads:  ''If  the  place  or  mode  of  living  selected 
by  the  husband  is  unreasonable  and  grossly  unfit,  and  the  wife 
does  not  conform  thereto,  it  is  desertion  on  the  part  of  the  hus- 
band from  the  time  her  reasonable  objections  -are  made  known 
to  him." 

The  allegations  of  the  complaint  are  sufficient  to  bring  the 
cause  of  action  within  the  provisions  of  section  3653  above.  In 
determining  whether  the  complaint  states  a  cause  of  action  or 
[2]  entitles  plaintiff  to  any  relief,  matters  of  form  are  to  be 
disregarded,  as  well  as  allegations  that  are  irrelevant  and  re- 
dundant ;  and  if  from  any  view  the  plaintiff  is  entitled  to  relief, 
the  pleading  will  be  sustained.  {Raymond  v.  Blancgrass,  36 
Mont.  449,  15  L.  B.  A.  (n.  s.)  976,  93  Pac.  648.) 

It  is  contended  that  the  willful  desertion,  which' is  the  only 
[3]  ground  provided  in  section  3677,  above,  for  the  mainte- 
nance otf  this  action,  is  the  willful  desertion  defined  by  section 
3646,  above,  and  that  section  3647,  which  provides  that  de- 
parture or  absence  of  one  party  from  the  family  dwelling-place, 
caused  by  cruelty  or  threats  of  bodily  harm  from  which  danger 
would  be  reasonably  apprehended  from  the  other,  is  not  deser- 
tion by  the  absent  party,  but  is  desertion  by  the  other  party, 
and  section  3653,  above,  do  not  add  grounds  of  desertion  which 
in  themselves  are  sufficient  to  warrant  the  granting  of  either 
an  absolute  divorce  or  a  separate  maintenance,  but  merely  limit 
the  right  of  action  upon  the  ground  of  desertion  given  in  section 


56  Mont]  Decker  t;.  Decker.  345 

3M6,  above  This  interpretation,  we  think,  is  not  justified  by 
the  wording  of  these  sections.  If  one  party  by  cruelty  or  threats 
of  bodily  harm  drives  the  other  party  from  the  home,  or  if 
the  husband  fails  to  provide  a  suitable  place  for  the  wife  to  live 
in,  the  conduct  on  his  part  in  either  case  is  willful,  and,  con- 
struing these  various  sections  together,  and  giving  to  each  the 
meaning  which  was  apparently  intended,  we  think  it  results  that 
either  will  furnish  a  cause  for  absolute  divorce  or  separate  main- 
tenance as  willful  desertion. 

By  section  3656  it  is  provided  that  willful  desertion  must 
[4]  continue  for  the  space  of  one  year  before  there  is  a 
ground  for  absolute  divorce,  and  it  is  contended  that  the  pro- 
vision also  applies  to  separate  maintenance,  and  that  the  willful 
desertion  must  continue  for  the  full  period  of  one  year  before 
the  court  will  be  authorized  to  grant  a  separate  maintenance 
under  the  provisions  of  section  3677,  above.  However,  by  its 
terms,  section  3656  limits  the  requirement  of  one  year's  dura- 
tion to  the  case  of  absolute  divorce,  and  when  that  section  is 
read  in  connection  with  sections  3643  and  3677,  which  contain 
no  such  requirement,  we  think  it  apparent  that  the  action  for 
separate  maintenance  may  be  commenced  at  any  time  after  the 
desertion  occurs. 

The  following  language  used  by  the  supreme  court  of  Cali- 
fornia in  the  case  of  Hardy  v.  Hardy,  97  Cal.  125,  31  Pac.  906, 
is  applicable  here:  ''The  right  to  maintain  this  action  is  inde- 
pendent of  the  right  to  maintain  an  action  for  divorce,  and, 
being  based  upon  the  obligation  of  the  husband  to  support  the 
wif Cy  may  be  instituted  at  any  time  after  his  desertion  of  her 
^hen  he  fails  to  give  such  support." 

2.  The  inference  from  the  complaint  is  that  the  property 
[6]  therein  described  is  all  of  the  property  owned  by  defend- 
ant, and  the  decree  divests  him  of  the  title  thereto,  and  transfers 
it  absolutely  to  the  plaintiff.  The  action  for  separate  main- 
tenance is  created  by  section  3677,  above,  and  the  relief  therein 
prescribed  can  be  granted  only  in  ^ases  which  come  within  its 
[6]    provisions.    In  this  state  there  is  no  common  law  in  any 
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case  where  the  law  is  declared  by  statute.  (Sec.  6213,  Rev. 
Codes.)  The  case  of  Edgerton  v.  Edgerton,  12  Mont.  122,  33 
Am.  St.  Rep.  557,  16  L.  R.  A.  94,  29  Pac.  966)  was  decided  by 
this  court  on  common-law  principles  prior  to  the  adoption  of 
section  3677,  above,  which  was  first  enacted  as  a  part  of  the 
Civil  Code  of  1895,  and  what  is  said  there  has  no  application 
here.      ^ 

The  judgment  in  a  case  of  this  kind  does  not  alter  the  marital 
[7]  status,  except  in  so  far  as  it  gives  legal  sanction  to  the 
wife's  living  separate  and  apart  from  her  husband.  It  is  not 
intended  that  such  a  decree  shall  effect  a  division  of  property, 
or  shall  in  any  way  settle  or  determine  the  property  rights  of 
the  parties ;  nor  is  it  contemplated  that  the  course  of  inheritance 
shall  be  changed.  {Russdl  v.  Russell,  4  Q.  Greene  (Iowa),  26, 
61  Am.  Dec.  112,  114.)  A  reconciliation  may  be  effected,  and 
the  marital  relations  resumed,  and  any  decree  which  is  made  is 
subject  to  alteration  or  modification  at  any  time.  To  sustain 
a  decree  such  as  the  one  under  review  would  put  it  beyond  the 
power  of  the  court  to  make  any  further  order  in  respect  of  the 
property  affected  by  it. 

Provision  for  the  support  and  maintenance  of  the  wife  and 
minor  children,  if  any,  during  the  period  of  separation,  is  all 
that  is  aimed  at  or  sought  to  be  accomplished  by  the  action, 
and  this,  we  think,  should  be  in  the  form  of  periodical  allow- 
ances, which  may  be  changed  or  discontinued  by  the  court,  as 
the  circumstances  may  require.  As  was  said  in  the  case  of 
Kusel  V.  Kiisel,  147  Cal.  57,  81  Pac.  295,  with  reference  to  sec- 
tions of  the  Civil  Code  of  California  identical  with  those  above : 
**It  will  be  observed  that  there  is  nothing  in  the  statutory  pro- 
visions above  quoted  expressly  authorizing  the  court  in  suits 
for  maintenance  to  divide  the  property  of  the  husband,  or  to 
give  to  the  wife,  in  lieu  of  periodical  payments  for  her  sup- 
port, a  gross  sum  out  of  the  husband's  estate.  •  •  •  The 
action  does  not  contemplate  a  divorce,  but,  on  the  contrary,  that 
the  parties  shall  continue  to  remain  as  they  were  before — 
husband  and  wife.    The  rights  of  the  wife  in  the  remaining 
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property  of  the  husband  are  not  destroyed  or  affected  in  the 
least  by  the  decree  or  judgment.  The  necessity  for  the  separate 
maintenance  may  terminate  at  any  time  by  reconciliation  of  the 
parties,  or  by  the  death  of  one  of  tljem.  The  law  favors  the 
reconciliation  of  the  parties,  and  it  should  not  be  construed 
80  as  to  afford  a  temptation  for  the  wife  to  press  an  action 
for  maintenance  rather  than  to  seek  restoration  to  her  marital 
rights.  There  is  nothing  in  the  statute  which  requires  us  to 
depart  from  the  prevailing  rule  that  the  right  to  alimony  or 
maintenance,  where  the  marriage  is  not  dissolved,  contemplates 
periodical  payments  during  such  time  as  the  necessity  for  the 
maintenance  continues,  and  not  an  absolute  allowance  out  of 
the  estate.''  (See,  also,  Reynolds  v.  Reynolds,  68  W.  Va.  15, 
Ann.  Cas.  1912A,  889,  69  S.  E.  381.) 

A  judgment  in  favor  of  the  wife,  makingx  provision  for  her 
[8]  separate  maintenance,  becomes  a  lien  upon  the  property 
of  the  husband  and  may  be  enforced  by  execution  in  the  same 
manner  as  a'  judgment  in  an  action  at  law.  (Raymond  v. 
Blancgrass,  above.)  By  section  3680  of  the  Revised  Codes,  it 
ii^  provided  that  "The  court,  or  judge  may  require  the  hus- 
band to  give  reasonable  security  for  providing  maintenance  or 
making  any  payments  required  under  the  provisions  of  this 
chapter,  and  may  enforce  the  same  by  the  appointment  of  a  re- 
ceiver, or  by  any  other  remedy  applicable  to  the  case."  To  this 
extent  the  property  of  the  defendant  may  be  subjected  to  the 
payment  of  any  allowance  made  by  the  court  under  section 
3677,  above.  But  it  results  from  what  is  said  above  that  the 
court  is  without  power  to  divest  the  husband  of  title  to  his 
property  and  set  such  title  over  to  the  wife.  It  may  be  added 
[9]  that  in  this  case  the  court  was  not  permitted  to  make  pro- 
vision for  the  children  of  plaintiff  by  a  former  marriage.  (Sec. 
S754,  Rev.  Codes.) 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  strike  from  the  decree  so  much  thereof  as  divests  the  defend- 
ant of  title  to  the  lands  therein  described  and  transfers  the 
same  absolutely  to  the  plaintiff,  and  in  lieu  thereof  to  make  a 
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case  where  the  law  is  declared .  by  statute.  (Sec.  6213,  R^v. 
Codes.)  The  case  of  Edgerton  v.  Edgerton,  12  Mont.  122,  33 
Am.  St.  Rep.  557,  16  L.  R.  A.  94,  2&  Pac.  966i  was  decided  by 
this  court  on  common-law  principles  prior  to  the  adoption  of 
section  3677,  above,  which  was  first  enacted  as  a  part  of  the 
Civil  Code  of  1895,  and  what  is  said  there  has  no  application 
here.     ' 

The  judgment  in  a  case  of  this  kind  does  not  alter  the  marital 
[7]  status,  except  in  so  far  as  it  gives  legal  sanction  to  the 
wife's  living  separate  and  apart  from  her  husband.  It  is  not 
intended  that  such  a  decree  shall  effect  a  division  of  property, 
or  shall  in  any  way  settle  or  determine  the  property  rights  of 
the  parties ;  nor  is  it  contemplated  that  the  course  of  inheritance 
shall  be  changed.  {Bussell  v.  Riissell,  4  G.  Greene  (Iowa),  26, 
61  Am.  Dec.  112,  114.)  A  reconciliation  may  be  effected,  and 
the  marital  relations  resumed,  and  any  decree  which  is  made  is 
subject  to  alteration  or  modification  at  any  time.  To  sustain 
a  decree  such  as  the  one  under  review  would  put  it  beyond  the 
power  of  the  court  to  make  any  further  order  in  respect  of  the 
property  affected  by  it. 

Provision  for  the  support  and  maintenance  of  the  wife  and 
minor  children,  if  any,  during  the  period  of  separation,  is  all 
that  is  aimed  at  or  sought  to  be  accomplished  by  the  action, 
and  this,  we  think,  should  be  in  the  form  of  periodical  allow- 
ances, which  may  be  changed  or  discontinued  by  the  court,  as 
the  circumstances  may  require.  As  was  said  in  the  case  of 
Kiisel  V.  Kusel,  147  Cal.  57,  81  Pac.  295,  with  reference  to  sec- 
tions of  the  Civil  Code  of  California  identical  with  those  above : . 
'*It  will  be  observed  that  there  is  nothing  in  the  statutory  pro- 
visions above  quoted  expressly  authorizing  the  court  in  suits 
for  maintenance  to  divide  the  property  of  the  husband,  or  to 
give  to  the  wife,  in  lieu  of  periodical  payments  for  her  sup- 
port, a  gross  sum  out  of  the  husband's  estate.  •  •  •  The 
action  does  not  contemplate  a  divorce,  but,  on  the  contrary,  that 
the  parties  shall  continue  to  remain  as  they  were  before — 
husband  and  wife.    The  rights  of  the  wife  in  the  remaining 
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property  of  the  husband  are  not  destroyed  or  affected  in  the 
least  by  the  decree  or  judgment.  The  necessity  for  the  separate 
maintenance  may  terminate  at  any  time  by  reconciliation  of  the 
parties,  or  by  the  death  of  one  of  tljem.  The  law  favors  the 
reconciliation  of  the  parties,  and  it  should  not  be  construed 
so  as  to  afford  a  temptation  for  the  wife  to  press  an  action 
for  maintenance  rather  than  to  seek  restoration  to  her  marital 
rights.  There  is  nothing  in  the  statute  which  requires  us  to 
depart  from  the  prevailing  rule  that  the  right  to  alimony  or 
maintenance,  where  the  marriage  is  not  dissolved,  contemplates 
periodical  payments  during  such  time  as  the  necessity  for  the 
maintenance  continues,  and  not  an  absolute  allowance  out  of 
the  estate."  (See,  also,  Reynolds  v.  Reynolds,  68  W.  Va.  15, 
Ann.  Cas.  1912A,  889,  69  S.  E.  381.) 

A  judgment  in  favor  of  the  wife,  makingv  provision  for  her 
[8]  separate  maintenance,  becomes  a  lien  upon  the  property 
of  the  husband  and  may  be  enforced  by  execution  in  the  same 
manner  as  a  judgment  in  an  action  at  law.  (Raymond  v. 
Blancgrass,  above.)  By  section  3680  of  the  Revised  Codes,  it 
i^  provided  that  "The  court,  or  judge  may  require  the  hus- 
band  to  give  reasonable  security  for  providing  maintenance  or 
making  any  payments  required  under  the  provisions  of  this 
chapter,  and  may  enforce  the  same  by  the  appointment  of  a  re- 
ceiver, or  by  any  other  remedy  applicable  to  the  case."  To  this 
extent  the  property  of  the  defendant  may  be  subjected  to  the 
payment  of  any  allowance  made  by  the  court  under  section 
3677,  above.  But  it  results  from  what  is  said  above  that  the 
court  is  without  power  to  divest  the  husband  of  title  to  his 
property  and  set  such  title  over  to  the  wife.  It  may  be  added 
[9]  that  in  this  case  the  court  was  not  permitted  to  make  pro- 
vision for  the  children  of  plaintiff  by  a  former  marriage.  (Sec. 
3754,  Rev.  Codes.) 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  strike  from  the  decree  so  much  thereof  as  divests  the  defend- 
ant of  title  to  the  lands  therein  described  and  transfers  the 
same  absolutely  to  the  plaintiff,  and  in  lieu  thereof  to  make  a 


346  Dbckeb  v.  Deckeb.  [Oct.  T.  '19 

case  where  the  law  is  declared .  by  statute.  (Sec.  6213,  Rev. 
Codes.)  The  case  of  Edgerton  v.  Edgerton,  12  Mont.  122,  33 
Am.  St.  Rep.  557,  16  L.  R.  A.  94,  2&  Pac.  966)  was  decided  by 
this  court  on  common-law  principles  prior  to  the  adoption  of 
section  3677,  above,  which  was  first  enacted  as  a  part  of  the 
Civil  Code  of  1895,  and  what  is  said  there  has  no  application 
here.      ' 

The  judgment  in  a  case  of  this  kind  does  not  alter  the  marital 
[7]  status,  except  in  so  far  as  it  gives  legal  sanction  to  the 
wife's  living  separate  and  apart  from  her  husband.  It  is  not 
intended  that  such  a  decree  shall  effect  a  division  of  property, 
or  shall  in  any  way  settle  or  determine  the  property  rights  of 
the  parties ;  nor  is  it  contemplated  that  the  course  of  inheritance 
shall  be  changed.  {Russell  v.  Rxissell,  4  G.  Greene  (Iowa),  26, 
61  Am.  Dec.  112,  114.)  A  reconciliation  may  be  effected,  and 
the  marital  relations  resumed,  and  any  decree  which  is  made  is 
subject  to  alteration  or  modification  at  any  time.  To  sustain 
a  decree  such  as  the  one  under  review  would  put  it  beyond  the 
power  of  the  court  to  make  any  further  order  in  respect  of  the 
property  affected  by  it. 

Provision  for  the  support  and  maintenance  of  the  wife  and 
minor  children,  if  any,  during  the  period  of  separation,  is  all 
that  is  aimed  at  or  sought  to  be  accomplished  by  the  action, 
and  this,  we  think,  should  be  in  the  form  of  periodical  allow- 
ances, which  may  be  changed  or  discontinued  by  the  court,  as 
the  circumstances  may  require.  As  was  said  in  the  case  of 
Kv^el  V.  Kusd,  147  Cal.  57,  81  Pac.  295,  with  reference  to  sec- 
tions of  the  Civil  Code  of  California  identical  with  those  above : 
'*It  will  be  observed  that  there  is  nothing  in  the  statutory  pro- 
visions above  quoted  expressly  authorizing  the  court  in  suits 
for  maintenance  to  divide  the  property  of  the  husband,  or  to 
give  to  the  wife,  in  lieu  of  periodical  payments  for  her  sup- 
port, a  gross  sum  out  of  the  husband's  estate.  •  •  •  The 
action  does  not  contemplate  a  divorce,  but,  on  the  contrary,  that 
the  parties  shall  continue  to  remain  as  they  were  before — 
husband  and  wife.    The  rights  of  the  wife  in  the  remaining 
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property  of  the  husband  are  not  destroyed  or  aflfected  in  the 
least  by  the  decree  or  judgment.  The  necessity  for  the  separate 
maintenance  may  terminate  at  any  time  by  reconciliation  of  the 
parties,  or  by  the  death  of  one  of  tljem.  The  law  favors  the 
reconciliation  of  the  parties,  and  it  should  not  be  construed 
80  as  to  afford  a  temptation  for  the  wife  to  press  an  action 
for  maintenance  rather  than  to  seek  restoration  to  her  marital 
-rights.  There  is  nothing  in  the  statute  which  requires  us  to 
depart  from  the  prevailing  rule  that  the  right  to  alimony  or 
maintenance,  where  the  marriage  is  not  dissolved,  contemplates 
periodical  payments  during  such  time  as  the  necessity  for  the 
maintenance  continues,  and  not  an  absolute  allowance  out  of 
the  estate."  (See,  also,  Reynolds  v.  Beyruolds,  68  W.  Va.  15, 
Ann.  Cas.  1912A,  889,  69  S.  E.  381.) 

A  judgment  in  favor  of  the  wife,  makings  provision  for  her 
[8]  separate  maintenance,  becomes  a  lien  upon  the  property 
of  the  husband  and  may  be  enforced  by  execution  in  the  same 
manner  as  a!  judgment  in  an  action  at  law.  {Baymond  v. 
Bltmcgrass,  above.)  By  section  3680  of  the  Revised  Codes,  it 
i^  provided  that  "The  court,  or  judge  may  require  the  hus- 
band to  give  reasonable  security  for  providing  maintenance  or 
making  any  payments  required  under  the  provisions  of  this 
chapter,  and  may  enforce  the  same  by  the  appointment  of  a  re- 
ceiver, or  by  any  other  remedy  applicable  to  the  case."  To  this 
extent  the  property  of  the  defendant  may  be  subjected  to  the 
payment  of  any  allowance  made  by  the  court  under  section 
3677,  above.  But  it  results  from  what  is  said  above  that  the 
court  is  without  power  to  divest  the  husband  of  title  to  his 
property  and  set  such  title  over  to  the  wife.  It  may  be  added 
[9]  that  in  this  case  the  court  was  not  permitted  to  make  pro- 
vision for  the  children  of  plaintiff  by  a  former  marriage.  (Sec. 
3754,  Rev.  Codes.) 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  strike  from  the  decree  so  much  thereof  as  divests  the  defend- 
ant of  title  to  the  lands  therein  described  and  transfers  the 
same  absolutely  to  the  plaintiff,  and  in  lieu  thereof  to  make  a 
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case  where  the  law  is  declared .  by  statute.  (Sec.  6213,  Rev. 
Codes.)  The  case  of  Edgerton  v.  Edgerton,  12  Mont.  122,  33 
Am.  St.  Rep.  557,  16  L.  R.  A.  94,  2&  Pac.  966)  was  decided  by 
this  court  on  common-law  principles  prior  to  the  adoption  of 
section  3677,  above,  which  was  first  enacted  as  a  part  of  the 
Civil  Code  of  1895,  and  what  is  said  there  has  no  application 
here.      ' 

The  judgment  in  a  case  of  this  kind  does  not  alter  the  marital 
[7]  status,  except  in  so  far  as  it  gives  legal  sanction  to  the 
wife's  living  separate  and  apart  from  her  husband.  It  is  not 
intended  that  such  a  decree  shall  effect  a  division  of  property, 
or  shall  in  any  way  settle  or  determine  the  property  rights  of 
the  parties ;  nor  is  it  contemplated  that  the  course  of  inheritance 
shall  be  changed.  {Russell  v.  Riissell,  ii  Q.  Greene  (Iowa),  26, 
61  Am.  Dec.  112,  114.)  A  reconciliation  may  be  effected,  and 
the  marital  relations  resumed,  and  any  decree  which  is  made  is 
subject  to  alteration  or  modification  at  any  time.  To  sustain 
a  decree  such  as  the  one  under  review  would  put  it  beyond  the 
power  of  the  court  to  make  any  further  order  in  respect  of  the 
property  affected  by  it. 

Provision  for  the  support  and  maintenance  of  the  wife  and 
minor  children,  if  any,  during  the  period  of  separation,  is  all 
that  is  aimed  at  or  sought  to  be  accomplished  by  the  action, 
and  this,  we  think,  should  be  in  the  form  of  periodical  allow- 
ances, which  may  be  changed  or  discontinued  by  the  court,  as 
the  circumstances  may  require.  As  was  said  in  the  case  of 
Kusel  V.  Kusely  147  Cal.  57,  81  Pac.  295,  with  reference  to  sec- 
tions of  the  Civil  Cod^  of  California  identical  with  those  above : 
'*It  will  be  observed  that  there  is  nothing  in  the  statutory  pro- 
visions above  quoted  expressly  authorizing  the  court  in  suits 
for  maintenance  to  divide  the  property  of  the  husband,  or  to 
give  to  the  wife,  in  lieu  of  periodical  payments  for  her  sup- 
port, a  gross  sum  out  of  the  husband's  estate.  •  •  •  The 
action  does  not  contemplate  a  divorce,  but,  on  the  contrary,  that 
the  parties  shall  continue  to  remain  as  they  were  before — 
husband  and  wife.    The  rights  of  the  wife  in  the  remaining 
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property  of  the  husband  are  not  destroyed  or  affected  in  the 
least  by  the  decree  or  judgment.  The  necessity  for  the  separate 
maintenance  may  terminate  at  any  time  by  reconciliation  of  the 
parties,  or  by  the  death  of  one  of  tl^em.  The  law  favors  the 
reconciliation  of  the  parties,  and  it  should  not  be  construed 
so  as  to  afford  a  temptation  for  the  wife  to  press  an  action 
for  maintenance  rather  than  to  seek  restoration  to  her  marital 
-rights.  There  is  nothing  in  the  statute  which  requires  us  to 
depart  from  the  prevailing  rule  that  the  right  to  alimony  or 
maintenance,  where  the  marriage  is  not  dissolved,  contemplates 
periodical  payments  during  such  time  as  the  necessity  for  the 
maintenance  continues,  and  not  an  absolute  allowance  out  of 
the  estate."  (See,  also,  Reynolds  v.  Reynolds,  68  W.  Va.  15, 
Ann.  Cas.  1912A,  889,  69  S.  E.  381.) 

'  A  judgment  in  favor  of  the  wife,  makings  provision  for  her 
[8]  separate  maintenance,  becomes  a  lien  upon  the  property 
of  the  husband  and  may  be  enforced  by  execution  in  the  same 
manner  as  a  judgment  in  an  action  at  law.  {Raymond  v. 
Blancgrass,  above.)  By  section  3680  of  the  Revised  Codes,  it 
is.  provided  that  '*The  court,  or  judge  may  require  the  hus- 
band to  give  reasonable  security  for  providing  maintenance  or 
making  any  payments  required  under  the  provisions  of  this 
chapter,  and  may  enforce  the  same  by  the  appointment  of  a  re- 
ceiver, or  by  any  other  remedy  applicable  to  the  case."  To  this 
extent  the  property  of  the  defendant  may  be  subjected  to  the 
payment  of  any  allowance  made  by  the  court  under  section 
3677,  above.  But  it  results  from  what  is  said  above  that  the 
court  is  without  power  to  divest  the  husband  of  title  to  his 
property  and  set  such  title  over  to  the  wife.  It  may  be  added 
[9]  that  in  this  case  the  court  was  not  permitted  to  make  pro- 
vision for  the  children  of  plaintiff  by  a  former  marriage.  (Sec. 
S754,  Rev.  Codes.) 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  strike  from  the  decree  so  much  thereof  as  divests  the  defend- 
ant of  title  to  the  lands  therein  described  and  transfers  the 
same  absolutely  to  the  plaintiff,  and  in  lieu  thereof  to  make  a 
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suitable  allowance  for  the  support  and  maintenance  of  the  wife 
in  accordance  with  the  views  herein  expressed.  When  so  modi- 
fied, the  judgment  appealed  from  will  stand  affirmed. 

Modified  and  affirmed. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Hol- 
LOWAY,  HuRLY  and  CooPSB  concur. 


FIFTY    ASSOCIATES    COMPANY    OF    G^EAT    FALLS, 
Eespondent,  v.  quigley,  Appellant. 

(No.  4,013.) 
(Submitted  September  15,  1919.    Decided  October  25,  1919.) 

[185  Plac.  156.] 

Appecd  and  Error — Directed  Verdict — Request  by  Both  Par- 
ties— Findings — Concltmveness, 

1.  Where  both  parties  to  an  action  move  for  a  directed  verdict  at 
the  close  of  the  testimony,  the  court  maj  assume  that  they  deem  the 
material  facts  undisputed  and  submit  the  cause  for  determination, 
and  a  finding  of  fact  made  under  such  circumstances  will  not  be  set 
aside  unless  clearly  against  the  weight  of  the  evidence. 

Appeal  from  District  Cowrt,  Cascade  County;  H.  H.  Eiuing, 
Judge. 

Action  by  the  Fifty  Associates  Company  of  Great  Falls 
against  John  C.  Quigley.  From  a  judgment  for  and  from  an 
order  denying  a  new  trial,  defendant  appeals.    AflSrmed. 

Mr,  W.  F.  O'Lecury,  for  Appellant,  submitted  a  brief,  and 
argued  the  cause  orally. 

The  respondent  is  not  a  holder  in  due  course  as  defined  by 
section  5900  of  the  Revised  Codes,  because  at  the  time  that  the 
note  was  negotiated  to  the  respondent  it  had  notice  that  the 
maker  of  it  had  not  received  the  consideration  agreed  upon  or 
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any  consideration  at  all.  {Montana  Electric  Co.  v.  NortJiem 
Valley  Mm.  Co.,  51  Mont.  266,  153  Pac.  1017.) 

By  indorsing  the  note  without  recourse,  the  Sexton-Lloyd 
Company  refused  to  assume  the  responsibility  which  the  law 
attaches  to  an  unqualified  indorsement  so  that  in  respect  to 
such  liability  it  may  be  regarded  as  standing  without  an  in- 
dorsement. The  purpose  of  such  an  indorsement,  like  delivery 
without  an  indorsement,  is  simply  to  carry  title  to  the  purchaser. 
(Hanm^um  v.  Richardson,  48  Vt.  508,  21  Am.  St.  Rep.  152,  153 ; 
Carroll  v.  Nodine,  41  Or.  412,  93  Am.  St.  Rep.  743,  69  Pac  51 ; 
Harrington  v.  Butte  cfe  Boston  Min,  Co.,  33  Mont.  330,  114  Am. 
St.  Rep.  821,  83  Pac.  467 ;  Cornish  v.  Woolverton,  32  Mont.  456, 
108  Am.  St  Rep.  598,  81  Pac.  4;  4  Elliott  on  Contracts,  463.) 
Consequently  it  would  make  no  difference  whether  the  respond- 
ent had  notice  or  not  of  any  infirmities  in  the  paper,  it  was 
merely  an  assignee  and  any  defense  that  the  maker  had  against 
'  the  original  payee  he  could  set  up  against  the  respondent. 

If  the  respondent  here  is  not  a  holder  in  due  course,  and  is 
a  mere  assignee  of  the  title  of  the  instrument,  then  any  defense 
that  the  appellant  has  he  can  set  up  against  the  respondent  the 
same  as  he  might  have  done  against  the  Sexton-Lloyd  Company. 

Mr.  A.  H.  Cray,  for  Respondent,  submitted  a  brief,  and  ar- 
grued  the  cause  orally. 

The  recital  of  the  consideration  in  a  promissory  note  does  not 
destroy  its  negotiability  nor  put  the  purchaser  on  inquiry  as  to 
whether  or  not  the  consideration  has  passed.  Such  recital  is  as- 
suring, rather  than  otherwise,  that  the  note  was  given  for  value. 
iKlots  Throtwng  Co.  v.  Manufacturers'  C.  Co.,  30  L.  R.  A.  (n.  s.) 
43-45,  notes;  Mee  v.  Carlson,  29  L.  R.  A.  (n.  s.)  380,  381,  383, 
387,  notes ;  Dollar  Saving  &  Trust  Co.  v.  Crawford,  69  W.  Va. 
109,  33  L.  R.  A.  (n.  s.)  587,  70  S.  E.  1089 ;  7  Cyc.  580,  583,  587.) 
Appellant  contends  that  inasmuch  as  the  Sexton-Lloyd  Com- 
pany was  the  original  payee  in  the  note,  that  P.  H.  Sexton  was 
a  member  of  the  Sexton-Lloyd  Company  and  was  also  a  director 
of  respondent  corporation  at  the  time  that  it  acquired  title  to 
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the  note,  if  P.  H.  Sexton,  as  mich  director,  had  knowledge  of 
defects  or  defenses  to  said  note,  his  knowledge  would  be  im- 
puted to  the  corporation.  This  contention  is  not  tenable  and 
as  we  understand,  it  is  not  the  law.  Appellant  relies  upon 
Montavia  Electric  Ca.  v.  Northern  Valley  Min.  Co.,  51  Mont.  266, 
153  Pac.  1017.  But  the  facts  in  that  case  are  not  analogous 
to  the  facts  in  the  case  in  issue  and  therefore  have  no  bearing 
upon  this  case.  This  qpurt  has  construed  the  law  so  plainly  on 
this  proposition  that  there  can  be  no  misunderstanding  it. 
{Ropes  V.  NiUm,  44  Mont.  238,  119  Pac.  479;  State  Bank  v. 
Forsyth,  41  Mont.  249,  28  L.  R.  A.  (n.  s.)  501,  108  Pac.  914; 
see,  also,  Washington  Nat.  Bank  v.  Pierce,  6  Wash.  491,  36  Am. 
St.  Rep.  174,  33  Pac.  972;  First  Nat.  Bank  v.  Bdbbidge,  160 
Mass.  563,  36  N.  E.  462,  463;  Thompson  on  Corporations,  2d 
ed.,  sec.  1655;  10  Cyc.  1058.) 

The  addition  of  the  words  ** without  recourse"  to  the  indorse- 
ment of  a  negotiable  note  does  not  change  the  relationship  or 
status  existing  between  the  holder  and  maker.  If  a  holder  is  a 
holder  in  due  course  without  the  addition  of  these  words,  he 
is  such  still,  regardless  <  of  the  addition  of  such  words.  These 
words  merely  relieve  the  indorser  of  liability  but  do  not  open 
up  the  note  to  defenses.  They  merely  qualify  the  obligations 
and  responsibility  of  the  indorser  but  cannot  be  considered  as 
notice  of  any  infirmity  of  the  instrument.  (Leavitt  v.  Thurs- 
ton, 38  Utah,  351,  113  Pac.  77 ;  Thorp  v.  Mindeman,  123  Wis. 
149,  107  Am.  St.  R«p.  1003,  68  L.  R.  A.  146,  152,  101  N.  W. 
417;  Mee  v.  Carlson,  22  S.  D.  365,  29  L.  R.  A.  (n.  s.)  351,  378, 
note,  117  N.  W.  1033;  Dollar  Saving  &  Trust  Co.  v.  Craw- 
ford, 69  W.  Va.  109,  33  L.  R.  A.  (n.  s.)  587,  70  S.  E.  1089; 
Hatch  V.  Barrett,  34  Kan.  223,  8  Pac.  129 ;  Beach  v.  Bennett,  16 
Colo.  App.  459,  66  Pac.  567 ;  American  Savings  Bank  &  T,  Co. 
V.  Helgesen,  64  Wash.  54,  Ann.  Cas.  1913A,  390,  116  Pac.  837 ; 
7  Cyc.  809-954) 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court 

The  complaint  alleges  the  execution  and  (delivery  by  defend- 
ant of  a  note  in  the  principal  sum  of  $2,500,  due  November  1,  ' 
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1913,  payable  to  the  Sexton-Lloyd  Company,  a  copartnership 
consisting  of  P.  H.  Sexton  and  Oeorge  Lloyd;  that  plaintiff  is 
now  the  holder  thereof  in  due  course,  without  notice  or.  knowl- 
edge of  any  infirmities  or  defenses  thereto;  an^  that  the  same 
is  unpaid.  The  defendant's  answer  consists  of  general  denials, 
and  alleges  affirmatively  the  writing  into  said  note,  as  expressive 
of  the  consideration  therefor,  the  following:  ''This  note  is  in 
payment  of  a  one-twenty-first  interest  in  lots  1  and  2  of  block 
362,  original  townsite  of  Great  Falls,  Montana";  that  it  was 
agreed  between  defendant  and  the  payee  therein  that  said  note 
was  not  to  be  paid  until  the  delivery  to  defendant  of  a  war- 
ranty deed  conveying  said  interest  in  said  lots ;  that  at  the  time 
of  the  giving  of  said  note  Sexton  and  Lloyd  falsely  and  fraudu- 
lently represented,  for  the  purpose  of  inducing  defendant  to 
execute  and  deliver  said  note,  that  they  would  transfer  to  him 
said  interest  in  the  lots,  although  at  no  time  before  the  execu- 
tion of  the  note  could  they  have  delivered  title  thereto ;  that  no 
conveyance  or  title  of  any  kind  has  ever  been  offered  to  de- 
fendant as  a  consideration  for  the  note ;  that  plaintiff  was  aware, 
at  the  time  of  its  purchase,  of  all  the  equities  attaching  thereto ; 
that  Sexton  was  president  and  director,  and  Lloyd  a  stock- 
holder, in  the  Sexton-Lloyd  Company ;  and  that  the  only  assets 
of  thb  company  consist  of  lots  1  and  2.  The  reply  puts  in  issue 
all  the  affirmative  allegtitions  contained  in  the  answer,  and 
admits  that  Sexton  was  a  director  and  Lloyd  a  stockholder  of 
plaintiff  corporation. 

The  cause  was  tried  before  the  court  and  a  jury.  The  note 
was  produced  and  admitted  in  evidence  without  objection. 
Plaintiff  then  rested.  The  evidence  concerning  the  consideration 
for  the  giving  of  the  note  was  conflicting.  The  defendant,  tes- 
tifying in  his  own  behalf,  alone,  stated  that  he  was  never  offered 
a  twenty-first  interest  in  the  capital  stock  of  the  plaintiff  com- 
pany, never  voted  any  stock  at  any  meeting  of  the  stockholders, 
never  attempted  to  induce  any  person  to  take  any  stock  in  the 
corporation,  never  considered  himself  a  stockholder,  and  never 
agreed  to  subscribe  or  pay  for  any  stock  in  the  company.    The 
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witness  Gray,  testifying  for  plaintiff,  stated  that  he  was  secre- 
tary of  the  company ;  that  a  certificate  of  stock  was  issued  for 
defendant,  and  that  he  then  had  it  with  him  for  delivery  to 
defendant;  that  he  was  present  at  stockholders'  meetings  and 
voted  his  stock  for  the  election  of  directors  for  the  ensuing  year. 
The  witnesses  Ness  and  Ario  )>oth  testified  that  the  defendant 
was  present  at  stockholders'  meetings  they  attended,  told  them 
he  was  a  stockholder  in  the  plaintiff  company,  and  tried  to 
induce  them  to  take  stock. 

At  the  close  of  all  the  testimony  the  defendant  moved  the 
court  to  direct  a  verdict  in  his  favor,  upon  the  ground  that  sec- 
tion 5878  of  the  Revised  Codes  provides  that  an  instrument  is 
negotiable  when  it  is  transferred  from  one  person  to  another  in 
such  manner  as  to  constitute  the  transferee  the  holder  thereof, 
and  on  the  further  ground  that  "there  was  no  agreement  shown 
that  the  defendant  ever  received  or  accepted  the  consideration 
testified  about"  as  consideration  for  the  note.  This  motion  the 
court  denied,  but  sustained  plaintiff's  motion  to  direct  a  verdict, 
upon  the  ground  that  it  was  a  holder  in  due  course.  Defend- 
ant thereafter  made  no  request  for  the  submission  of  any  issue 
to  the  jury.  Thereupon  the  court  charged  the  jury  to  return  a 
verdict  for  plaintiff,  which  was  accordingly  done,  and  judgment 
entered  thereon.  A  motion  for  a  new  trial  was  made  and  over- 
ruled, and  these  appeals  are  from  the  judgment  and  from 
the  order  of  the  court  denying  defendant's  motion  for  a  new 
trial. 

All  of  appellant's  specifications  of  error  deal  with  the  correct- 
ness of  the  rulings  of  the  trial  court,  finally  resulting  in  the 
[1]  withdrawal  of  the  issues  of  fact  from  the  jury,  and  the 
rendition  of  judgment  for  the  plaintiff.  In  the  view  we  take 
of  the  whole  case,  if  the  defendant  understood  that  the  note, 
when  executed  and  delivered,  or  its  proceeds,  were  to  be  applied 
as  part  of  the  purchase  price  of  the  lots,  and  that  their  acqui« 
sitibn  and  use  by  the  plaintiff  company  was  an  incident  to  the 
corporate  operations  contemplated,  the  negotiable  character  of 
that  instrument  becomes  wholly  immaterial  to  the  issues  deter- 
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minative  of  these  appeals.  Is  it,  then,  to  be  fairly  inferred, 
from  the  history  of  the  transactions  disclosed  by  the  evidence, 
that  the  defendant  gave  the  note  in  question  as  his  contribution 
to  the  organization  and  establishment  of  the  Fifty  Associates 
Company!  The  question  presents  no  diflBculty  of  solution.  If 
defendant  solicited  Ness  and  Ario  to  purchase  stock,  attended 
stockholders*  meetings  of  the  company,  and  participated  in  the 
proceedings  looking  to  the  starting  of  its  business  affairs,  such. 
conduct  may  well  unerringly  reflect  the  workings  of  his  mind 
in  the  making  and  delivery  of  the  note  in  question.  There  was 
evidence  in  relation  to  the  purpose  for  which  the  note  was  given ; 
that  Quigley  not  only  sought  to  induce  the  persons  named  to 
purchase  stock,  but,  as  witness  Gray  testified,  "attended  all 
the  meetings  held  and  had  at  the  time  this  corporation  was 
organized."  This  testimony,  controverted  as  it  was  by  the  de- 
fendant himself,  created  a  distinct  issue  touching  the  actual 
consideration  for  the  execution  of  the  note  sued  on.  That  being 
80,  was  the  authority  of  the  court  in  granting  plaintiff's  motion 
for  a  directed  verdict  properly  exercised!    We  think  it  was. 

The  exact   question   here  involved  has  not  l^en  heretofore 
decided  by  this  court    It  has,  however,  received  careful  consid- 
eration by  many  of  the  courts  of  the  country,  both  state  and 
federal  (38  Cyc.  1582),  and  it  is  held  that  where,  as  in  the 
instant  case,  both  parties  request  a  peremptory  instruction  and 
do  nothing  more,  it  is  to  be  assumed  that  they  deem  the  material 
facts  undisputed  and  submit  the  cause  to  the  trial  court  for 
determination  of  the  inferences  proper  to  be  drawn  from  them. 
{Si.  Louis  etc  B.  Co.  v.  Mvlkey,  100  Ark.  71,  Ann.  Cas.  1913C, 
1339,  139  S.  W.  643 ;  Wdls  Fargo  &  Co.  Express  v.  Tovmsend, 
134  Ark.  560,  204  S.  W.  417;  Sh/ire  v.  Coats,  29  S.  D.  612,  137 
N.  W.  402 ;  Van  Woeri  v.  Modem  Woodmen,  29  N.  D.  442,  151 
N.   W.  224.)     The  rule  is  well  stated  in  38  Cyc.  supra,  as 
follows:  **The  general  rule  is  that  a  request  by  both  parties 
for  a  directed  verdict  amounts  to  a  submission  of  the  wliole 
case  to  the  court,  and  its  decision  upon  the  facts  has  the  same 
effect  as  the  verdict  of  a  jury,  and  will  not  be  disturbed  when 
56  Mont— as 
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supported  by  any  substantial  evidence.  But  the  rule  does  not 
apply  when  the  party  whose  request  has  been  denied,  thereafter 
makes  a  seasonaole  request  for  the  submission  of  the  facts  to 
the  jury."  To  the  same  effect  are  Beutell  v.  Magone,  157  U.  S. 
154,  39  L.  Ed.  654,  15  Sup.  Ct.  Rep.  566;  Empire  Cattle  Co. 
V.  Atchison  Ry.  Co,,  210  U.  S.  1,  15  Ann.  Cas.  70,  52  L.  Ei 
931,  28  Sup.  Ct.  Rep.  607,  and  Sena  v.  American  Tiirqtu)ise 
Co.,  220  U.  S.  497,  55  L.  Ed.  559,  31  Sup!  Ct.  Rep.  488. 

The  record  before  us  contains  no  requested  instructions  to 
the  jury,  and  nothing  appears  in^it  to  indicate  that,  at  the  time 
of  the  ruling  complained  of,  appellant  desired  the  disputed  facts 
determined  by  the  jury.  Chessman  v.  Hale,  31  Mont.  577,  3 
Ann.  Cas.  1038,  68  L.  R.  A.  410,  79  Pac.  254,  is  cited  to  the 
point  that  section  6762  of  the  Revised  Codes  was  disregarded  by 
the  court  below,  and  that  he  was  thereby  denied  his  constitu- 
tional right  of  a  trial  by  jury.  Neither  (that  case  nor  the 
California  cases  therein  referred  to  are  inimical  to  the  law 
herein  declared.  As  will  be  noticed  by  a  casual  reading  of  the 
opinions  of  Chief  Justice  Brantly  and  Commissioner  Poorman, 
the  court  below  in  that  case  by  its  ruling  forced  the  plaintiff 
to  treat  the  case  as  one  in  equity.  In  the  case  before  us,  a  jury 
had  already  been  impaneled  and  sworn,  and  testimony,  conflict- 
ing in  character  on  a  material  issue,  adduced  before  it  which, 
upon  seasonable  motion  addressed  to  the  court  would  doubtle^ 
have  been  presented  to  the  jury  for  their  consideration.  The 
action  of  both  parties,  however,  in  moving  for  a  directed  verdict 
at  the  close  of  the  testimony,  transferred  the  functions  of  the 
jury  to  the  court.  A  finding  of  fact  by  the  court  under  such 
circumstances  should  not  be  set  aside  by  a  reviewing  court, 
unless  clearly  against  the  weight  of  the  evidence.  (First  Nat, 
Batik  V.  Ha/j/es,  64  Ohio  St.  100,  59  N.  E.  893 ;  Perkins  v.  Com^ 
missioners,  88  Ohio  St.  495,  103  N.  E.  377 ;  BeutteU  v.  Magow, 
supraj  Empire  Cattle  Co.  v.  Atchison  By,  Co.,  supra;  38  Cyc. 
1382.) 

The  question  of  the  credibility  of  the  witnesses  Having  been 
submitted  to  the  court  below,  along  with  other  disputed  ques- 
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tions,  its  determination  is  conclusive  upon  this  court.  {Murphy 
V.  Cooper,  41  Mont.  72,  IM  Pac.  576;  Flavin  v.  Chicago  etc 
By.  Co.,  43  Mont.  220,  115  Pac.  667.)  Prom  the  testimony 
appearing  in  the  record,  as  well  as  from  the  inferences  reason- 
ably to  be  drawn  therefrom,  the  defendant  must  have  been  fully 
aware  of  the  use  to  which  his  note  was  to  be  put.  > 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Assocjiatb  Justices  Hob- 
Low^AY,  Patten  and  Hubly  concur. 


STATE  EX  BEL.  KOEFOD,  Relatob,  v.  BOARD  OP  COUNTY 
COMMISSIONERS  OP  HILL  COUNTY  bt  AiL,,  Respond- 
ents. 

(No.  4,4L71.)     , 
(Submitted  SeptembeT  23,  1919.    Decided  October  30^  1919.) 

[185  Pac.  147.] 

Mandainu9 — New  Counties — Inclusion  and  Exclusion  of  Terri- 
fory — County  Commissioners — Discretion — Statutes  and  Statu- 
tory  Construction. 

Mandamus — County  Commissioners — When  Writ  Does  not  Lie. 

1.  Unless  an  act,  performance  of  which  by  a  board  of  county  com- 
missioners is  sought  to  be  compelled  by  mandamus^  is  one  which  the 
law  specifically  enjoins  upon  it  as  a  duty  resulting  from  the  office, 
the  writ  does  not  Ue. 

Statutes  and  Statutory  Construction — Supreme  Court — Limitation  of  Power. 

2.  The  supreme  court  is  not  a  law-making  body  and  cannot  supply 
provisions  in  a  statute  which  the  legislature  did  not  incorporate 
therein. 

[As  to  rules  for  construction  of  statutes,  see  note  in  12  Am.  St. 
S^.  827.) 

Same— Validity  of  Statute  to  be  Upheld,  When. 

3.  A  statute  must  be  given  effect  in  its  entirety  if  it  is  reasonably 
possible  to  do  so. 

New   Counties — Power  of  Legislature  to  Create. 

4.  The  creation  of  new  counties  is  a  subject  exclusively  of  legislative 
eognizanee. 
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Same  —  Inclusion   and  Exclusion   of   Territory — Procedure  —  Discretion— 
Mandamvus. 

5.  Held,  tbat  the  board  of  county  commissioners,  clothed  by  Chapter 
226,  Laws  of  1919,  with  authority  to  hear  and  determine  petitions,  in 
their  discretion,  for  the  creation  of  new  counties,  may  not  be  com- 
pelled by  maridarmu,  in  the  absence  of  fraud  or  legislative  restriction, 
to  proceed  first  to  a  consideration  of  petitions  to  include  new  territory 
and  then  of  those  excluding  territory  in  the  order  in  which  they  were 
filed. 

Mandamus — Public  Boards — Bemedy  for  Breach  of  Confidence. 

6.  Where  the  legislature  has  seen  fit  to  repose  confidence  in  the  wis- 
dom and  integrity  of  a  public  board,  such  as  the  board  of  county 
commissioners,  breach  of  that  confidence  cannot  be  remedied  by  the 
courts  through  writ  of  mandate,  but  only  through  means  of  the 
baPot-boz. 

Original  application  for  mandarmis  by  the  State  of  Montana 
on  relation  of  E.  Koefod,  against  the  Board  of  County  Commis- 
sioners of  Hill  County,  Montana,  and  Abe  Crosson  and  others, 
members  thereof,  J.  0.  Berglin  et  al.,  interveners.  Proceeding 
dismissed. 

Mr.  Victor  B,  Chiggs  and  Mr.  Chad,  A.  Spatdding,  for  Re- 
lator, submitted  a  brief  and  argued  the  cause  orally. 

Messrs.  Norris,  Hvrd  dk  Hange,  for  Intervenen,  submitted  a 
brief;  Mr.  George  E;  Hurd  argued  the  cause  oraUy. 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  A.  A.  Ororudj 

Assistant  Attorney  General,  for  B>espondents. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  June  18, 1919,  petitions  for  the  creation  of  Liberty  county 
were  duly  presented  to  the  board  of  county  commissioners  of 
Hill  county — the  county  from  which  the  largest  area  of  terri- 
tory to  be  included  in  the  new  county  was  to  be  taken.  As  the 
territory  to  be  detached  from  Chouteau  county  is  not  involved 
in  this  controversy,  no  further  mention  of  it  need  be  made. 

The  territory  described  in  the  petition  to  be  taken  from  Hill 
county  included  all  of  ranges  4,  5,  6,  7  and  8  east  of  the  Mon- 
tana principal  meridian,  from  the  south  boundary  line  of  tawn- 
ship  29  north,  to  the  international  boundary.    The  matter  was 
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set  for  hearing  on  July  10,  1919,  and  due  nojbice  gives!.  On 
June  28  a  petition  was  filed  with  the  board,  praying  that  the 
territory  embraced  within  range  9  east,  from  the  south  bound- 
ary line  of  township  30  north,  to  the  international  boundary 
line,  be  included  in  the  proposed  new  county.  On  July  8  a 
petition  was  presented  to  the  board,  praying  that  all  of  the 
territory  embraced  in  range  8  above  be  excluded  from  the  pro- 
posed new  county.  The  board  took  these  several  petitions  under 
consideration,  heard  all  evidence  offered  in  their  behalf  and  in 
opposition,  and  found  as  facts  the  following  which  are  conceded 
by  all  parties  hereto  to  be  the  true  facts,  viz.:  That  the  peti- 
tions for  the  creation  of  Liberty  county  were  sufficient  in  form 
and  substance  and  signed  by  the  requisite  number  of  qualified 
signers  to  meet  the  requirements  of  the  law ;  that  the  petition 
to  include  range  9  and  the  petition  to  exclude  range  8  were  and 
each  of  them  was  likewise  sufficient  in  form  and  substance, 
signed  *by  the  required  number  of  qualified  signers  and  filed 
within  the  time  allowed  by  law;  that  the  exclusion  of  range  8 
.would  not  reduce  the  area  nor  the  assessed  valuation  of  the  pro- 
posed new  county  below  the  minimum  required  by  law;  and 
that  the  inclusion  of  range  9  would  not  reduce  the  area  nor  the 
assessed  valuation  of  Hill  county  below  the  liegal  minimum,  nor 
bring  any  boundary  line  of  the  proposed  new  county  within 
the  prohibited  distance  of  the  courthouse  in  Havre,  the  county 
seat  of  Hill  county. 

Upon  these  facts  the  board  first  granted  the  prayer  of  the 
exclusion  petition,  withdrew  the  territory  in  range  8,  reformed 
the  boundary  lines  of  the  proposed  county  accordingly,  then 
denied  the  x>etition  to  include  range  9^  made  the  other  necessary 
findings,  took  the  required  additional  steps,  and  called  an  elec- 
tion within  the  corrected  limits  of  the  new  county,  for  Novem- 
ber 4,  to  determine  whether  Liberty  county  should  be  created. 
This  proceeding  was  thereupon  instituted  by  a  proponent  of 
the  inclusion  petition  to  secure  a  writ  of  mandate  directed  to 
the  board,  requiring  it  to  reconvene  and  include  range  9  within 
the  limits  of  the  proposed  new  county.    By  permission  of  this 
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court,  proponents  of  the  exclusion  petition  were  permitted  to 
intervene  and  defend  against  the  application  on  the  merits. 

The  subjoined  diagram  will  serve  to  illustrate  the  contentions 
of  the  respective  parties.  The  exterior  lines  represent  the 
boundaries  of  Hill  county.  The  heavy  lines  inclose  the  por- 
tion of  Hill  county  described  in  the  petition  for  the  creation  of 
Liberty  county. 
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Primarily,  the  question  for  determination  is :  Docs  the  relator 
[1]  show  that  he  is  entitled  to  the  relief  demanded!  To  an- 
swer this  inquiry  in  the  affirmative,  it  must  be  made  to  appear 
that  the  inclusion  of  range  9  within  the  proposed  new  county 
was  and  is  an  act  which  the  law  specifically  enjoins  upon  the 
board  as  a  duty  resulting  from  the  oflSce.  (Sec.  7214,  Rev. 
Codes ;  State  ex  rel.  String  fellow  v.  Board  of  Commrs,,  42  Mont. 
62,  111  Pac.  144.) 

By  first  granting  the  prayer  of  the  exclusion  petition  and 

'  eliminating  range  8  from  the  boundaries  of  the  proposed  new 

county,  the  board  put  it  beyond  its  power  to  consider  favorably 

the  petition  to  include  range  9,  for  that  territory  was  not  then 

contiguous  to  any  other  territory  within  the  limits  of  the  pro- 
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posed  new  copnty.  If,  on  the  other  hand,  the  board  had  first 
considered  the  inclusion  petition  and  had  incorporated  range  9 
within  the  boundaries  of  the  proposed  new  county,  it  would  then 
have  been  beyond  its  power  to  consider  favorably  the  exclusion 
petition,  for  range  8  would  not  then  have  been  contiguous  t(S 
any  remaining  portion  of  Hill  county.  Reduced  to  its  simplest 
form,  the  question  for  determination  is:  Was  it  the  plain, 
legal  duty  of  the  board  to  consider  first  the  petition  to  include 
range  9?  '. 

Formerly  new  counties  were  created  only  by  direct  legisla- 
tive enactment.  Whatever  may  be  said  of  that  species  of  legis- 
lation, the  objections  to  it  were  sufficiently  potent  to  induce  the 
legislature  in  1911  to  enact  a  general  law,  by  the  terms  of  which 
the  question  whether  a  new  county  should  be  created  was  re- 
ferred to  the  people  most  directly  interested — ^the  quiJified  elec- 
tors within  the  proposed  new  county.  (Chap.  112,  Laws  1911.) 
That  Act  was  amended  in  1913  (Chap.  133,  Laws  1913,  p.  484), 
and  the  amended  Act  repealed  and  a  new  Act  substituted  in 
1915  (Laws  1915,  Chaps.  53  and  139).  The  Act  of  1915  was 
repealed,  and  the  present  statute  substituted  for  it  in  1919. 
(Laws  1919,  Chap.  226.)  Throughout  this  legislative  history 
the  salient  features  of  the  original  Act  of  1911  have  been  re- 
tained. The  principle  of  local  self-determination  has  been  the 
controlling  impulse  of  every  one  of  these  statutes.  Every  one  of 
them  has  provided  for  the  initiation  of  the  proceedings  by  a 
petition  directed  to  the  board  of  county  commissioners.  Pro- 
vision has  been  made  likewise  for  the  opponents  of  a  new  county 
to  be  heard  and  for  the  exclusion,  upon  petition,  of  territory 
included  within  the  boundaries  of  a  proposed  new  county. 

If  two  or  more  petitions  for  exclusion  were  presented,  the 
law  has  always  required  that  they  be  considered  by  the  board 
in  the  order  in  which  they  were  filed  with  the  clerk.  In  other 
words,'  the  principle,  first  in  time,  first  in  right,  prevailed. 
Until  the  present  statute  was  enacted,  there  has  never  been  any 
provision  by  which  territory  additional  to  that  describe<%in  the 
petition  for  «creation  could  be  included  within  the  limits  of  a 
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proposed  new  county.  {Siciie  ex  rel,  Jacohson  v.  Board  of  County 
Commrs.,  47  Mont.  531,  134  Pac.  291.)  This  new  feature 
appears  in  section  2  of  the  present  law,  and  reads  as  follows: 
^'On  final  hearing  the  board  of  commissioners,  upon  petition  of 
not  less  than  fifty  per  cent  of  the  qualified  electors  who  are  resi- 
dent property  taxpayers  of  any  territory  lying  outside  said  pro- 
posed new  county,  and  contiguous  to  the  boundary  line  of  said 
proposed  new  county,  and  of  the  old  county  or  counties  from 
which  such  territory  is  proposed  to  be  included,  asking  that  said 
territory  be  included  within  the  proposed  new  county,  must 
make  such  changes  in  the  proposed  boundaries  as  will  include 
such  territory  in  such  new  county."  If  this  provision  stood 
alone  it  might  with  reason  be  argued  that  when  the  board  on 
final  hearing  of  the  petition  to  create  Liberty  county  found  the 
petition  to  include  the  territory  in  range  9,  proper  in  form  and 
substance  and  subscribed  by  the  required  number  of  qualified 
signers,  it  had  nb  discretion  to  exercise,  but  was  compelled  to 
grant  the  petition  and  reform  the  boundary  lines  accordingly. 
But  th'e  preceding  sentence  of  the  same  section  reads  as  follows: 
''On  final  hearing  the  board  of  commissioners,  upon  petition 
of  not  less  than  fifty  per  cent  of  the  qualified  electors  (as  shown 
by  the  oflScial  registration  books  on  the  day  of  the  filing  of  any 
such  petition)  of  any  territory  lying  within  said  proposed  new 
county  contiguous  to  the  boundary  line  of  the  said  proposed 
new  county  and  of  the  old  county  from  which  such  territory  is 
proposed  to  be  taken,  and  lying  entirely  within  a  single  old 
county  and  described  in  said  petition,  asking  that  said  territory 
be  not  included  within  the  proposed  new  county,  must  make 
such  changes  in  the  proposed  boundaries  as  will  exclude  such 
territory  from  such  new  county,  and  shall  establish  and  define 
such  boundaries."  This  provision  was  construed  in  Siaie  ex 
rel.  Arthurs  v.  Board  of  County  Commrs.,  44  Mont.  51,  118  Pac. 
804,  and  it  was  there  held  that  if  the  board  finds  that  an  exclu- 
sion petition  is  in  due  form  and  signed  by  the  requisite  number 
of  qualified  signers,  the  duty  of  the  board  to  withdraw  the  terri- 
tory is  absolute^  ''one  resulting  from  the  office  and  specifically 
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enjoined  by  law.*'  With  equal  propriety  it  may  be  said  that  if 
the  board  finds  a  petition  to  include  additional  territory  is  in 
due  form,  signed  by  the  requisite  number  of  qualified  signers, 
that  the  inclusion  of  the  territory  will  not  reduce  the  area  or 
the  assessed  valuation  of  the  old  county  below  the  minimum,  nor 
bring  any  boundary  line  of  the  proposTed  county  within  the 
prohibited  distance  of  the  courthouse  of  the  old  county,  then 
the  duty  of  the  board  to  grant  the  petition  is  likewise  absolute. 
But,  as  before  observed,  in  this  instance  it  was  impossible  for 
the  board  to  grant  the  petition  to  exclude  range  8  and  also  the 
petition  to  include  range  9.  The  act  of  granting'  eitlier  one 
operated  ipso  facto  to  deny  the  other.  The  only  question  of 
moment  which  confronted  the  board  was:  Which  of  these  two 
petitions  should  be  passed  upon  first  t 

If  it  be  said  that  there  is  a  lapse  in  the  legislation,  it  is  suffi- 
[2]  cient  answer  to  say  that  this  court  is  not  a  lawmaking 
body,  and  cannot  supp]y  the  deficiency.  The  statute  is  not  open 
to  the  application  of  the  rule  that  where  two  provisions  of  an 
Act  are  conflicting,  the  last  in  order  of  arrangement  controls. 
The  tif^o  provisions  quoted  above  are  not  conflicting.  A  con- 
flict arises  only  when  it  is  sought  to  apply  the  statute  to  such 
an  extraordinary  set  of  circumstances  as  disclosed  in  this  pro- 
ceeding. It  is  one  of  the  elementary  rules  of  construction  that 
[3]  the  statute  must  be  given  effect  in  its  entirety  if.  it  is  rea- 
sonably possible  to  do  so.  {Thomas  v.  Smith,  1  Mont.  21 ;  State 
ex  rel.  A.  C.  M.  Co.  v.  District^ Cmrt,  26  Mont.  396,  68  Pae.  570, 
69  Pac.  103 ;  Stadlsr  v.  City  of  Helena,  46  Mont.  128,  127  Pac. 
454.) 

The  creation  of  new  counties  is  a  subject  exclusively  of  legis- 
[4,6]  lative  cognizance.  (11  Cyc.  843;  7  R.  C.  L.  928.)  In 
enacting  Chapter  226  it  was  competent  for  the  legislature  to 
prescribe  the  order  in  which  an  exclusion  petition  and  an  in- 
clusion petition  should  be  considered  by  the  board,  but  it  failed 
to  do  so.  It  did,  however,  create  the  board  a  special  tribunal, 
and  clothed  it  with  authority  to  hear  the  petitions  and  deter- 
mine them,  and  in  the  absence  of  legislative  restrictions  this 
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necessarily  involved  the  authority  to  determine  which  of  the  two 
should  be  considered  first.  Apparently  the  legislature  referred 
this  question  to  the  sound  discretion  of  the  board,  and  in  the 
absence  of  fraud  its  action  thereon  is  not  subject  to  judicial 
control  by  mandatmcs,  {State  ex  reL  Copper  Co.  v.  District 
Court,  40  Mont.  206,  105  Pac.  721.) 

It  is  argued  that  the  rule,  first  in  time,  first  in  right,  should 
prevail  here,  as  it  does  wit^  respect  to  the  consideration  of  two 
or  more  exclusion  petitions,  and  since  the  petition  to  include 
range  9  was  filed  before  the  petition  to  exclude  range  8,  it  should 
have  been  cpnsidered  and  effect  given  to  it  before  the  exclusion 
petition  was  passed  upon.  But  the  rule  is  made  applicable  to 
exclusion  petitions  by  direct  legislative  enactment,  whereas  it  is 
not  declared  applicable  to  the  consideration  of  a  petition  for 
exclusion  and  a  petition  to  include  new  territory,  and  there  is 
not  anything  in  the  statute  to  indicate  that  the  legislature  in- 
tended the  same  rule  to  apply,  but  neglected  to  so  declare.  It 
did  not  specifically  enjoin  upon  the  board  the  duty  to  consider 
a  petition  to  include  new  territory  and  a  petition  to  exclude 
territory  in  the  order  in  which  they  are  filed,  and  the  courts 
are  without  authority  to  read  such  a  provision  into  the  statute. 

Ultimately,  the  authority  to  dispose  of  questions  of  this  char- 
acter must  rest  with  some  officer  or  body.  The  legislature  has 
[6]  seen  fit  to  repose  the  confidence  in  the  wisdom  and  in- 
tegrity of  the  board,  and  'for  any  breach  of  that  confidence  re- 
course must  be  had  to  the  ballot-box. 

Our  conclusion  i3  that  relator  has  failed  to  show  that  a  clear 
legal  duty  is  specifically  enjoined  upon  the  board  to  consider 
the  petition  to  include  range  9  before  it  passed  upon  the  petition 
to  exclude  range  8.    This  proceeding  is  therefore  dismissed. 

Dismissed. 

Mb.  Chief  Justice  Bra.ntly  and  Associate  Justices  Hurly, 
Patten  and  Cooper  concur. 
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FIRST  STATE  BANK  OF  SHELBY,  Appellant,  v.  BOTTI- 
NEAU COUNTY  BANK  et  al..  Respondents. 

(No.  4,0300 
(Submitted  September  18,  1919:    Decided  October  ao,  1919.) 

[185  Pac.  162.] 

Puiilic  Lands — Enlarged  Homestead  Act — Construction — Stat- 
utes— * '  Supplemental  Act ' * — Injunction — Jurisdiction — De- 
%nurrer. 

Injunction — Judicial  Sale — Jurisdiction — ^Demurrer. 

1.  Where  the  purpose  of  an  action  by  a  bank  was  to  restrain  a  sale 
of  property  bought  by  it  from  a  judgment  debtor,  and  not  to  enjoin 
the  enforcement  of  the  judgment  against  the  latter  or  any  of  his 
property,  a  demurrer  on  the  ground  that  the  court  was  without  juris- 
diction of  the  subject  matter  of  the  action  was  without  merit. 

Public   Lands — Enlarged   Homesteads — Nonliability   for  Debts   of   Home- 
steader. 

2.  Held,  that  a  320-acre  homestead  acquired  under  the  Enlarged 
Homestead  Act  (35  Stats,  at  Large,  639)  is  not  liable  for  debts  of 
the  homesteader  contracted  prior  to  issuance  of  patent. 

Same — ^Homestead  Act — Purpose  of  Legislation. 

3.  The  original  Homestead  Act  (12  Stat.  392)  was  designed  solely 
for  the  benefit  of  the  grantee  and  his  family — not  for  that  of  his 
antecedent  creditors. 

Statutes — Modes  of  Amendment. 

4.  In  the  absence  of  constitutional  limitations,  a  statute  may  be 
amended  by  merely  striking  out  portions  of  it,  by  inserting  new  pro- 
visions, by  striking  out  portions  and  inserting  new  matter,  or  by 
adding  new  provisions. 

l^ederal  Statutes — Amendment's. 

5.  Whether  a  federal  statute  is  or  is  not  an  amendment  to  an  exist- 
ing statute  must  be  determined  by  the  intention  of  the  Congress. 

[As  to  scope  of  ainendments  to  statutes,  see  note  in  86  Am.  St. 
B^.  269.] 

Public  Lands — Enlarged  Homestead  Act  Supplementary  to  Original  Home* 
stead  Act. 

6.  Seldj  that  the  Eiilarged  Homestead  Act  is  supplementary  to  the 
original  homestead  law,  and  must  be  construed  as  a  part  of  it;  hence 
land  acquired  under  it  cannot  become  liable  to  the  satisfaction  of  any 
debt  contracted  by  the  homesteader  prior  to  the  date  patent  issued. 

Statutes  and  Statutory  Construction — Supplemental  Acts — Definition. 

7.  A  supplemental  Act  is  one  designed  to  improve  an  existing  stat- 
ute, by  adding  something  thereto  without  changing  the  original  text; 
such  Acts  include  every  species  of  amendatory  legislation  designed  to 
complete  a  legislative  scheme. 
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I^iblic  Lands — Homestead — ^Nonliability  for  Homesteader's  Debts — Natiire 
of  Provision. 

S,  Held,  that  section  229€,  United  States  Bevised  Statutes,  declaring 
that  land  acquired  under  the  homestead  law  shall  not  be  liable  for 
debts  contracted  before  issuance  of  patent,^  not,  strictly  speaking, 
an  exemption  statute  making  it  incumbent  upon  the  party  claiming 
the  immunity  to  show  that  he  comes  clearly  within  its  provisions,  hut 
the  nonliability  provided  for  therein  was  intended  as  one  of  the  con- 
ditions attached  to  the  grant  as  an  additional  inducement  to  secure 
settlement  of  the  public  domain. 

Appeal  from  District ,  Court,  Cascade  County  J  J*  -B.  Leslie, 
Judge. 

Action  by  the  First  State  Bank  of  Shelby  against  the  Botti- 
neau County  Bank  and  another.  Judgment  of  dismissal,  and 
plaintiff  appeals.    Reversed  and  remanded. 

Mr.  Jesse  O.  Henderson  and  Messrs.  Freeman  cfe  Thelen,  for 
Appellant,  submitted  a  brief;  Mr.  James  W.  Freeman  argued 
the  cause  orally. 

Mr.  H.  8.  Kline  and  Mr.  C.  B,  ElweU,  for  Respondents,  sub- 
mitted a  brief ;  Mr.  KUne  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  July  25,  1913,  Charles  R.  Wilbur  made  final  proof  upon 
320  acres  of  land  which  he  had  theretofore  entered  under  the 
Enlarged  Homestead  Act.  On  July  30,  1913,  the  Bottineau 
County  Bank  recovered  judgment  against  Wilbur  in  the  dis- 
trict court  of  the  twelfth  judicial  district  in  and  for  Hill  county, 
and  a  certified  copy  of  the  transcript  of  iie  original  docket  was 
filed  in  Toole  county,  where  the  land  above  mentioned  is  located. 
In  January,  1914,  Wilbur  received  patent,  and  on  April  15, 
1914,  sold  and  conveyed  the  land  by  warranty  deed  to  the  First 
State  Bank  of  Shelby,  In  November,  1914,  the  Bottineau 
County  Bank  caused  execution  to  be  issued  on  its  judgment, 
placed  the  same  in  the  hands  of  the  sheriff  of  Toole  county, 
who  levied  upon  the  land  and  advertised  it  for  sale.    The  First 


56  Mont.]   FiBST  Statb  Bank  v.  Bottineau  County  Bane.    365 

State  Bank  of  Shelby  thereupon  commenced  this  action  in  the 
difitrict  court  of  the  eighth  judicial  district,  to  secure  an  in- 
junction restraining  the  judgment  creditor  and  the  sheriff  from 
proceeding  with  the  sale. 

To  the  complaint,  which  sets  forth  the  history  more  in  detail, 
the  defendants  interposed  a  demurrer,  first,  upon  the  ground 
that  the  court  did  not  have  jurisdiction  of  the  subject  matter 
of  the  action;  and,  second,  upon  the  ground  that  the  complaint 
did  not  state  a  cause  of  action.  The  court  sustained  the  de- 
murrer as  to  the  second  ground,  indicating  in  its  order  that  a 
320-acre  homestead  acquired  under  the  'Enlarged  Homestead 
Act  is  liable  for  the  debts  of  the  homesteader  contracted  before 
patent  issues.  Plaintiff,  declining  to  plead  further,  suffered  a 
judgment  of  dismissal  to  be  entered  against  it  and  appealed. 

There  is  no  merit  in  the  first  ground  of  the  demurrer.  The 
[1]  purpose  of  this  action  is  to  restrain  the  sale  of  plaintiff's 
property  to  satisfy  a  judgment  against  Wilbur,  and  not  to  re. 
strain  the  enforcement  of  the  judgment  against  Wilbur  or 
against  any  property  he  may  have. 

This  appeal  presents  the  novel  question:  Is  a  320-acre  home- 
[2]  stead  liable  for  the  debts  of  the  homesteader  contracted 
prior  to  the  issuance  of  patent  f  If  this  question  is  to  be  an- 
swered in  the  affirmative,  then  the  judgment  became  a  lien  upon 
the  land  in  controversy  while  owned  by  Wilbur,  and  the  Shelby 
Bank  acquired  its  title  sqbject  to  that  lien,  and  is  not  entitled 
to  the  relief  sought.  If  the  question  is  to  be  answered  in  the 
negative,  then  the  complaint  states  a  cause  of  action  for  the 
relief  demanded. 

Under  the  original  Homestead  Act  of  May  20,  1862,  Chap.  75 
(12  Stat.  392),  as  it  has  existed  from  the  date  of  its  enactment 
to  the  present  time,  the  land  acquired  thereunder  (160  acres) 
cannot  **m  any  event  become  liable  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  issuing  of  the  patent  therefor." 
(Sec.  2296,  U.  S.  Rev.  Stats.  [U.  S.  Comp.  Stats.,  sec.  4551].) 
There  cannot  be  a  controversy  over  the  purpose  which  the  CJon- 
gress  had  in  enacting  that  statute.    It  was  designed  .o  provide 
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the  homesteader  and  his  family  suflScient  land  upon  which  to 
make  a  home  {RvMy  v.  Rossi,  248  U.  S.  104,  63  L.  Ed.  148,  39 
Sup.  Gt.  Bep.  46),  and  to  secure  that  land  against  the  home- 
steader's prior  misfortune  or  improvidence  {Anderson  v.  Car- 
kins,  135  U.  S.  483,  34  L.  Ed.  272,  10  Sup.  Ct.  Itep.  905).  It 
[S]  was  designed  solely  for  the  benefit  of  the  grantee  and  his 
family,  and  not,  for  the  benefit  of  antecedent  creditors,  (ietf- 
ton  V.  Hower,  18  Fla.  872.) 

During  most  of  the  period  when  the  homesteader  might  secure 
160  acres  under  the  original  Homestead  Act,  he  might  also 
secure  160  acres  under  the  Pre-emption  Act,  and  an  additional 
160  under  the  Timber  Culture  Act,  making  in  all  480  acres  -prac- 
tically of  his  own  selection,  and  that,  too,  land  for  the  most  part 
susceptible  of  successful  cultivation  without  artificial  irrigation. 
Under  these  favorable  statutes  the  public  domain  of  the  Mis- 
sissippi Valley  and  the  humid  regions  of  the  Pacific  Coast  were 
settled.  It  is  a  part  of  the  public  history  of  our  country  that 
during  the  forty  years  succeeding  the  enactment  of  the  original 
homestead  law,  the  best  of  the  public  lands  were  entered  upon 
and  title  thereto  secured  from  the  government,  leaving  the  later 
homeseeker  to  make  his  selection  only  from  lands  in  semi-arid 
regions  and  lands  so  rough  and  broken  that  but  a  compara- 
tively small  portion  of  entryabje  units  could  be  cultivated.  In 
other  words,  it  came  to  require  more  than  160  acres  of  the  lands 
available  t6  entry,  to  make  a  home  upon  which  the  entryman 
could  reasonably  expect  to  succeed.  In  the  meantime  the  Pre- 
emption and  Timber  Culture  Acts  were  repealed,  leaving  only 
the  original  homestead  law  under  which  public  land  might  he 
acquired,  and  the  area  limited  to  160  acres.  These  facts,  greatly 
enlarged  upon  and  emphasized  in  an  extended  message  by  the 
President,  were  presented  to  the  first  session  of  the  Sixtieth 
Congress,  and  bills  looking  to  the  enlargement  of  the  area  ob- 
tainable under  the  homestead  laws  were  introduced.  The  his- 
tory of  those  measures  and  subsequent  bills  having  the  same 
general  purpose  is  too  extensive  to  be  recited  here.  It  is  suffi- 
cient to  say  that  the  outcome  of  the  agitation  was  the  Enlarged 
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Homestjead  Act  of  February  19,  1909,  Chap.  160  (35  Stats,  at 
Large,  639  [U.  S.  Comp.  Stats.,  sees.  4563-4568]).  As  origi- 
nally enacted,  the,  statute  applied  only  to  the  nonmineral,  non- 
timbered,  nonirrigable,  unreserved,  unappropriated  surveyed 
public  lands  in  Colorado,  Montana,  Nevada,  Oregon,  Utah, 
Washington,  Wyoming,  Arizona,  and  New  Mexico,  designated 
by  the  Secretary  of  the  Interior  as  not  being,  in  his  opinion, 
susceptible  of  successful  irrigation,  at  a  reasonable  cost,  from 
any  known  source  of  water  supply.  By  subsequent  amendments 
the  Act  became  applicable  to  the  same  class  of  lands  in  other 
western  states'. 

The  Act  is  entitled:  '*An  Act  to  provide  for  Enlarged  Home- , 
steadstf'"  It  contains  but  six  sections.  Section  1  defines  the 
lands' subject  to  entry  under  the  Act.  Section  2  provides  that 
a  person  applying  toinake^ntry  shall  furnish  the  aflSdavit  re- 
quired by  section  2290  of  the  United  States  Revised  Statutes, 
and  in  addition  shall  make  affidavit  that  the  land  sought  is  of 
the  character  described  in  section  1.  Section  3-  provides  for  an 
entry  additional  to  one  already  made  at  the  time  the  Act  went 
into  effect,  in  order  that  the  entryman  might  secure  the  full 
amount — 320  acres.  Section  4  provides  that  in  addition  to  the 
fin.al  proof  required  under  section  2291,  United  States  Revised 
Statutes,  the  entryman  shall  disclose  that  he  has  cultivated  the 
required  area.  Section  5  declares  that  the  provisions  of  this 
Act  shall  not  be  construed  to  prevent  a  qualified  homesteader 
from  making  entry  under  the  original  homestead  Act  in  any 
of  the  states  named,  but  that  a  person  who  makes  entry  under 
the  Act  of  1909  shall  hot  be  entitled  to  make  entry  under  the 
original  Act.  Section  6  relates  only  to  the  state  of  Utah.  It 
will  be  seen  at  once  that  the  Enlarged  Homestead  Act  does  not 
in  terms  change  any  of  the  provisions  of  the  original  Act.  The 
determination  of  the  principal  question  before  us,  therefore, 
depends  upon  the  proper  construction  of  the  Enlarged  Home- 
stead Act  with  reference  to  the  original  Act. 

Was  it  intended  as  an  independent  statute,  or  was  it  meant 
to  become  a  part  of  the  original  Homestead  Act  as  it  existed  at 
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the  time  thia  new  measure  went  into  effect  t  Aside  from  any 
other  consideration,  the  bare  reading  of  the  Act  of  1909  would 
seem  to  be  sufScient  to  convince  one  that  it  could  not  have  been 
intended  as  an  independent  Act.  To  illustrate:  A  prospective 
entryman  cannot  determine  from  this  Act  whether  he  is  quali- 
fied to  secure  its  benefits.  He  must  refer  to  the  original  Act 
(sec.  2289,  U.  S.  Rev.  Stats.  [U.  S.  Comp.  Stats.,  sec.  4530]) 
for  the  qualifications  required.  He  is  not  advised  by  this  Act 
how  to  proceed.  He  must  refer  to' the  original  Act  (sec.  2290, 
U.  S.  Rev.  Stats.  [U.  S.  Comp.  Stats.,  sec.  4531]).  He  is  re- 
quired by  this  Act  to  make  an  affidavit,  but  he  is  not  informed 
what  the  affidavit  must  contain.  Again  he  must  refer  to  the 
original  Act  (sec.  2290,  above)  for  the  required  information. 
He  is  advised  by  this  Act  that  he  must  pay  certain  fees,  but 
the  amount  of  the  fees  is  not  disclosed.  He  may  only  ascertain 
the  amount  by  referring  again  to  the  original  Act  (sec.  2290, 
above).  He  is  informed  by  this  Act  of  the  amount  of  cultiva- 
tion required  before  final  proof,  but  he  is  not  informed  of  any- 
thing further  to  be  done  by  him ;  and  if  he  depended  upon  this 
Act  alone  he  could  never  make  final  proof  or  secure  patent. 
The  procedure  is  all  contained  in  the  original  Act  (sec.  2291, 
U.  S.  Rev.  Stats.  [U.  S.  Comp.  Stats.,  sec.  4532]).  It  cannot 
be  said, that  an  Act  so  absolutely  dependent  upon  a  prior  Act 
is  an  independent  statute.  {State  ex  rel.  Cuneo  v.  Board,  16 
Ohio  C.  C.  218.) 

In  the  absence  of  constitutional  limitations,  a  statute  may 
[4]  be  amended  merely  by  striking  out  portions  of  it,  by  in- 
serting new  provisions,  by  striking  out  portions  and  inserting 
new  matter  in  lieu  thereof,  or  by  adding  new  provisionfl. 
(Fletcher  v.  Pratker,  102  Cal.  418,  36  Pac.  658;  36  Cyc.  1054; 
26  Am.  &  Eng.  Ency.  of  Law,  706.)  There  are  practically  no 
constitutional  restrictions  imposed  upon  the  Congress  as  iq  the 
methods  to  be  pursued  in  enacting  statutes.  Even  the  title  of 
a  federal  statute  is  not  always  a  controlling,  or  even  persuading, 
consideration  in  construing  the  Act.  {United  States  v.  PTtion 
Pac.  R.  B,,  91  U.  S.  72,  23  L.  Ed.  224.)     It  not  infrequently 


56  Mont.]   First  Stats  Bank  v.  Bottineau  County  Bank.    369 

happens  that  a  statute  of  the  character  of  the  one  now  nnder 
review  is  to  be  found  attached  as  a  rider  to  an  appropriation 
[5]  bill.  Whether  an  Act  is  or  is  not  an  amendment  to  an 
existing  statute  must  be  determined  by  the  intention  of  the 
Congress,  (Blake  v.  National  City  Bank,  23  Wall.  307,  23 
L.  Ed.  119.) 

If  the  Enlarged  Homestead  Act  was  intended  as  an  amend- 
[6]  ment  to  the  prior  homestead  laws,  then  the  Acts  are  to  be 
construed  as  one — as  originally  in  the  amended  form.  The  his- 
tory of  this  Act  is  fairly  conclusive  that  it  was  never  intended 
to  be  construed  otherwise  than  as  a  part  of  the  original  home- 
stead law  as  it  was  then  in  force.  Without  quoting  from  the 
committee  reports  or  the  debates  in  the  Congress,  we  think  it 
IS  apparent  from  them  that  it  was  the  intention  of  the  law- 
makers by  this  Act  to  supplement  the  existing  statutes — ^to  im- 
prove the  homestead  laws  and  encourage  the  settlement  of  the 
vast  areas  of  public  lands  in  the  semi-arid  regions,  by  increas- 
ing the  amount  of  land  subject  to  entry,  so  that  the  homesteader 
in  1909,  and  thereafter,  might  acquire  land  approaching  in  value 
that  of  the  more  fortunate  entryman  who  secured  land  which 
could  be  irrigated  at  reasonable  cost,  or  land  which  could  be 
cultivated  successfully  without  irrigation,  and  which  would  pro- 
duce a  crop  every  year. 

A  supplemental  Act  is  one  designed  to  improve  an  existing 
£7]  statute,  by  adding  something  thereto  without  changing  the 
oris^nal  text.  (McCleary  v.  Babcock,  169  Ind.  228,  82  N.  E. 
453;  Loomis  v.  'Runge,  66  Fed.  856,  14  C.  G.  A.  148.)  Supple^ 
mental  statutes  include  every  species  of  amendatory  legislation 
which  goes  to  complete  a  legislative  scheme.  {Eahway  8av. 
Inst.  V.  RaJiway,  53  N.  J.  L.  48,  20  Atl.  756.) 

Our  conclusion  is  that  the  Enlarged  Homestead  Act  is  merely 
supplementary  td  the  original  homestead  law,  and  is  to  be  con- 
strued as  a  part  of  it.  It  follows  that  land  acquired  under  it 
becomes  subject  to  the  provisions  of  section  2296  of  the  United 
States  Revised  Statutes  (U.  S.  Comp.  Stats.,  sec.  4551),  and 
that  the  land  in  controversy  in  this  action  could  not  in  any 
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event  become  liable  to  the  satisfaction  of  any  debt  contracted  by 
Wilbur  prior  to  the  date  his  patent  was  issued. 

Our  attention  has  been  called  to  but  a  single  adjudicMion 
upon  this  subject.  Judge  Bourquin  gave  this  same  construc- 
tion to  the  Enlarged  Homestead  Act.  (In  re  Auge  (D.  C),  238 
Fed.  621.)  It  is  said  that  the  same  conclusion  was  reached  by 
the  United  States  District  Court  for  the  District  of  North  Da- 
kota ;  but  the  opinion  does  not  mention  the  fact  that  the  home- 
stead there  involved  was  acquired  under  the  Enlarged  Home- 
stead Act.     {In  re  Cohn  (D.  C),  171  Fed.  568.) 

It  is  insisted  by  counsel  for  respondents  that  exemption  from 
[8]  liability  for  debts  is  a  special  privilege  or  immunity 
'granted  by  statute;  that  liability  is  the  rule  and  exemption  the 
exception,  and  that  the  party  claiming  the  immunity  must  be 
able  to  show  that  he  comes  clearly  within  the  statute  providing 
the  exception.  Granting  that  this  is  so,  for  the  sake  of  argu- 
ment, the  rules  have  no  application  here.  ' 

Section  2296,  United  States  Revised  Statutes,  is  not,  strictly 
speaking,  an  exemption  statute.  It  was  not  enacted  pursuant 
to  the  police  powers  of  the  government,  but  in  virtue  of  the 
power  conferred  upon  the  Congress  to  dispose  of  the  public 
lands.  The  nonliability  declared  by  that  section  is  one  of  the 
conditions  attached  to  the  grant  as  an  additional  inducement 
to  secure  settlement  of  the  public  domain.  {RitzviUe  Hdxv,  Co. 
V.  Bennington,  50  Wash.  Ill,  126  Am.  St.  Rep.  894,  96  Pac. 
826.)  ' 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
directions  to  the  district  court  to  overrule  the  demurrer. . 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Huely, 
Patten  and  Cooper  concur. 
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CEAWFORD,  Appellant,  v.  PIERSE  bt  al.,  Respondents. 

(No.  4,040.) 
(Submitted  September  15,  1919.    Decided  November  5,  1979,)    ' 

[185  Pac  315.] 

Contracts — Real  Propertf^ — Breach — Part  Payments — Recovery 
Back — Fraud — Ratification — Estoppel — Debt  —  Presumptions 
— Complaint — Insufficiency — Default  Judgments — Vacation — 
Courts — Jurisdiction. 

Judgments — Vacating  Default — Showing  Necessarj. 

1.  A  default  judgment  should  not  be  vacated  on  the  ground  of  ex- 
cusable neglect  on  the  part  of  counsel  for  movant,  however  meritorious, 
unless  the  showing  made,  either  in  the  form  of  an  affidavit  of  merits 
or  a  copy  of  defendant's  proposed  answer,  exhibits  a  prima  facie  good 
defense. 

Same — Insufficiency  of  Showing — Conclusions. 

2.  A  statement  in  defendant's  application  to  set  aside  a  default  judg- 
ment, to  the  effect  that  defendant  had  fully  and  fairly  stated  the  facts 
to  his  counsel  and  was  advised  by  him  that  he  had  a  good  and  substan- 
tial defense  on  the  merits  was  no  more  than  a  conclusion  of  counsel  anil 
insufficient  to  meet  the  lequirement  of  the  rule  above  (paragraph  1). 

Pleading  and  Practice — ^Reinstatement  of  Demurrer — Proper  and  Improper 
Procedure. 

8.  Heldf  that  the  proper  mode  for  procuring  the  reinstatement  of  a 
demurrer  after  overruling  of  same  was  by  motion  after  notice  t<\  adverse 
counsel,  and  not  by  oral  request  of  the  judge  at  chambers  or  upon  the 
street. 

Judgment — Invalidity — Force  and  Effect. 

4.  A  void  judgment  is  no  judgment;  its  validity  is  open  to  question 
at  any  time;  it  cannot  be  enforced;  no  right  can  be  derived  from  it; 
all  proceedings  founded  upon  it  are  invalid  and  ineffective  for  any  pur- 
pose; it  is  open  to  collateral  attack,  and  the  court  which  rendered  it 
may  set  it  aside  at  any  time. 

Void  Judgment — Invalidity  Incurable. 

5.  An  affirmance  of  a  void  judgment  does  not  make  it  valid,  and  the 
legislature  by  curative  statute  cannot  give  it  life  or  force. 

Pleading — Complaint — Insufficiency — How  Challenge  Viewed  on  Appeal. 

6.  When  the  sufficiency  of  a  complaint  is  challenged  for  the  first  time 
on  appeal,  the  objection  that  it  does  not  state  a  cause  of  action  is  re- 
garded with  disfavor,  and  every  reasonable  inference  will  be  drawn 
from  the  facts  stated  necessary  to  uphold  the  complaint. 

Default  Judgment — Insufficiency  of  (^mplaint — Presumptions. 

7.  A  default  judgment  will  not  be  held  void  though  the  statement  of 
the  cause  of  action  may  be  so  defectively  made  that  it  would  have  been 
open  to  general  demurrer,  if  its  direct  averments  necessarily  imply 
or  reasonably  require  an  inference  of  the  facts  necessary  to  supply  the 
defeet. 
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Cburts — "Jurisdiction*  Defined.  . 

8.  Jurifldiction  is  the  power  to  bear  and  determine  the  particular  ease 
presented  for  consideration,  and  to  render  such  a  judgment  as  the  law 
authorizes  in  that  case. 

Same — ^Jurisdiction — Complaint — Sufficiency. 

9.  The  district  court  can  acquire  jurisdiction  of  anj  particular  civil 
case  only  if  the  statement  of  the  cause  of  action  discloses  a  case,  either 
by  direct  averment  or  by  necessary  implication  from  the  facts  stated, 
upon  which  the  court  may  grant  redress. 

Default  Judgment — Insufficiency  of  Complaint — Collateral  Attack* 

10.  A  judgment  based  upon  an  insufficient  complaint  is  invalid,  and 
since  in  the  case  of  a  default  judgmei^  the  record  (Bev.  Codes,  sec. 
6719)  itself  discloses  its  infirmity,  it  is  subject  to  collateral  attack  at 
any  time  when  it  is  sought  to  be  made  the  bfl«is  of  a  right. 

[As  to  judgments  which  are  void  and  subject  to  collateral  attack,  see 
note  in  23  Am.  St.  Bep.  104.] 

[Irregularities  of  service  of  process  as  affecting  court's  jurisdiction  or 
collateral  attack,  see  note  in  1  Ann.  Oas.  923.]* 

Contracts — Breach — Recovery  of  Part  Payments — Complaint  —  Immaterial 
Allegations. 

11.  In  determining  the  sufficiency  of  the  complaint  in  an  action  in  the 
nature  of  one  for  money  had  and  received,  based  upon  a  contract  of  sale 
of  farm  lands,  on  the  theory  that  the  defendant  violated  the  contiacl 
thus  giving  the  plaintiff  the  right  to  abandon  it  and  to  recover  what 
money  had  been  paid  on  it,  for  the  purpose  of  ascertaining  whether  the 
district  court  had  acquired  jurisdiction  to  enter  a  valid  judgment  (para- 
graph 9,  supra)  f  allegatlions  contradictory  of  or  inconsistent  with  the 
writing  must  be  disregarded  as  immaterisd.  ^ 

Same — Fraud — ^Ratification — Estoppel. 

12.  Where  a  party  with  fuU  knowledge  of  the  falsity  of  representa- 
tions relative  to  boundaries  of  land,  the  number  of  acres  sown  in  grain 
and  grass,  etc.,  bought  by  him  under  a  written  contract,  ratifies  the 
transaction  by  agreeing  to  a  settlement  with  th^  seller  through  the  in- 
strumentality of  a  new  agreement,  he  may  not  thereafter  assert  its 
invalidity,  nor  rescind  on  the  ground  of  fraud  and  recover  payments 
already  made. 

Same — Indebtedness — Presumption  Against. 

13.  Where  one  borrows  money  from  another  upon  a  promise  to 
repay  him  but  makes  no  mention  of  a  debt  claimed  to  be  due  him  from 
the  latter,  the  presumption  arises  that  the  lender  is  not  indebted  to  the 
borrower. 

Same — Presumption  That  Writing  Contains  All  Engagements* 

14.  Where  a  contract  supplemental  to  one  made  for  the  sale  of  lands 
recited  that  it  was  made  for  the  purpose  of  granting  the  buyer  addi- 
tional time  in  which  to  make  payment,  it  precluded  the  idea  that  it  was 
made  for  any  other  purpose,  and  in  the  absence  of  allegation  of  mis- 
take or  other  imperfection,  the  presumption  is  conclusive  that  the  writ- 
ing contained  all  the  engagements  then  made  by  the  parties. 

Same — ^Breach — ^Recovery  of  Part  Payments — Complaint — Immaterial  Alle- 
gations. 

15.  Allegations  in  an  action  to  recover  money  paid  on  a  contract  of 
sale  of  lands  on  the  theory  that  the  vendor  had  breached,  to  the  effect 
that  defendant  had  excluded  plaintiff  from  possession  of  the  land,  had 
threatened  his  life  and  that  of  his  agent,  and  attempted  by  force  to 
drive  them  from  the  premises^  etc.,  were  immaterial,  where  by  express 
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stipulation  in  the  contract  defendant  was  to  remain  jln  exclusive  posses- 
sion and  control  of  the  property  until  delivery  of  deed  to  plaintiff. 

Same — Breach — ^Becovery  of  Part  Payments — Nature  of  Action. 

16.  Upon  a  breach  by  the  vendor  of  a  contract  to  convey,  the  vendee 
may  abandon  the  engagement  and  sue  for  the  amouht  paid  thereon,  as 
for  money  held  by  the  vendor  for  hie  use  and  benefit. 

4 

Appeal  from  District  Cfovrt,  Fergus  County;  Roy  E.  Ayers, 
Judge. 

Action  by  Sara  A.  Crawford  agkinst  Allen  Pierse  and  an- 
other, copartners  doing  business  under  the  name  and  style 
of  Pierse  &  Poetter.  From  an  order  setting  aside  a  default, 
plaintiff  appeals.    Affirmed. 

Mr.  Oscar  0.  Hurler,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Messrs.  Belden  &  De  Kail,  for  Respondents,  submitted  a 
brief ;  Mr.  0.  W.  Belden  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court 

Appeal  by  the  plaintiff  from  an  order  made  upon  application 
of  defendants,  setting  aside  a  judgment  entered  on  their  default. 
The  order  was  made  on  the  ground  that  the  default  occurred 
through  the  excusable  neglect  of  defendants'  counsel.  Several 
contentions  are  made  in  this  court,  but  it  will  be  necessary  to 
notice  only  two  of  them. 

1.  Plaintiff  contends  that  the  district  court  was  CTilty  of  an 
[1]  abuse  of  discretion  because,  though  the  application  was 
sufficient  to  make  out  a  case  of  excusable  neglect,  it  was  wholly 
insufficient  to  warrant  the  granting  of  the  order,  in  that  it  was 
not  supported  by  a  statement  of  the  facts  constituting  a  de- 
fense to  the  action  either  in  the  form  of  an  affidavit  of  merits 
or  a  copy  of  defendants'  proposed  answer.  The  facts  stated 
in  the  affidavit  were,  we  think,  sufficient  to  excuse  counsel's 
delinquency.  But  however  meritorious  in  this  respect  such  an 
application  may  be,  it  will  not  justify  the  court  in  setting  aside 
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a  default  judgment  and  permitting  the  defendant  to  answer, 
unless  he  exhibits  a  prima  facie  good  defense  on  the  merits. 
The  only  showing  made  in  this  behalf  was  the  following 
[2]  statement  by  defendant  Poetter  in  his  afSdavit  tendered  in 
support  of  the  application:  **That  he  had  fully  and  fairly  stated 
the  facts  in  the  case  to  Belden  and  De  Kalb,  counsel  for  defend- 
ants •  •  •  and  after  such  statement  was  advised  by  them  that 
defendants  had  a  good  and  substantial  defense  on  the  merits  of 
the  action."  This  amounts  to  nothing  more  than  a  statement 
of  the  conclusion  of  counsel  upon  facts  not  disclosed,  that  the 
defendants  had  a  meritorious  defense.  That  it  does  not  meet 
the  requirements  of  the  rule  often  announced  by  this  court  is 
demonstrated  by  the  following  cases :  Bowen  v.  Webb,  34  Mont. 
61,  85  Pac.  739 ;  Schaeffer  v.  Gold  Cord  Min.  Co.,  86  Mont.  410, 
93  Pac.  334;  Vadnais  v.  East  Butte  E.  C.  Min.  Co.,  42  Mont. 
543,  113  Pac.  747. 

It  appears  that  the  default  and  judgment  were  entered 
after  the  overruling  of  a  general  demurrer  which  counsel  had 
[3]  interposed  to  the  complaint,  but  failed  ^o  appear  and  argue 
at  the  time  fixed  by  the  court  for  that  purpose.  After  the  de- 
murrer had  been  overruled,  and  within  the  time  allowed  by  the 
court  for  defendants  to  answer,  Mr.  De  Kalb  had  requested 
the  presiding  judge  to  make  an  order  reinstating  the  demurrer 
for  argument.  This  request  was  made  of  the  judge  at  his 
chambers.  The  judge  promised  to  make  the  order.  Later  and 
before  the  time  for  answer  had  expired,  Mr.  Belden  spoke  to  the 
judge  on  the  street  near  the  courthouse,  who  again  promised  to 
direct  the  clerk  to  enter  the  requested  order.  The  order  wa^ 
never  made;  but  after  default  had  been  entered  by  the  clerk 
at  the  request  of  plaintiff's  counsel,  the  judge  in  open  court 
heard  the  evidence  submitted  by  him  and  rendered  judgment. 
Such  practice  as  was  pursued  by  counsel  here  cannot  be  com- 
mended. To  have  the  order  overruling  the  demurrer  set  aside, 
they  should  have  applied  to  the  court  by  motion,  after  notice 
to  counsel  for  defendants.  (Rev .  Codes,  sec.  6589.)  ,Upon 
obtaining  an  order  vacating  the  prior  order,  they  should  have 
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taken  care  to  see  that  it  was  properly  entered  by  the  clerk.  We 
think,  however,  that  they  were  put  off  their  guard  by  the 
promises  of  the  judge,  and  for  this  reason  failed  to  save  the 
default.  But,  as  pointed  out  in  the  cases  cited  abov^,  a  showing 
of  excusable  neglect  was  not  enough  to  move  the  court  to  exer- 
cise the  discretionary  power  vested  in  it  by  the  statute.  It  was 
indispensable  that  the  facts  constituting  a  substantial  defense 
on  the  merits  should  have  been  exhibited  to  the  court,  either  in 
an  affidavit  or  in  a  copy  of  defendants'  proposed  answer. 

Counsel  cite  and  rely  upon  the  case  of  State  ex  rel,  Stephens  v. 
District  Court,  43  Mont.  571,  Ann.  Cas.  1912C,  343,  118  Pac. 
268,  to  maintain  their  position  that  the  affidavit  of  defendant 
Poetter  is  sufficient  as  one  of  merits.  That  case  has  no  applica- 
tion. What  was  there  said  referred  to  the  contents  of  the 
affidavit  of  merits  required  by  section  6505  of  the  Revised  Codes 
to  support  a  motion  for  a  change  of  the  place  of  trial. 

2.  Counsel  for  defendants  contend  that,  though  the  court 
abused  its  discretion  in  making  the  order,  its  action*  should  be 
upheld,  for  the  reason  that  it  did  not  have  jurisdiction  to  render 
the  judgment,  because  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Counsel  for  plaintiff 
insists  that  this  contention  was  not  made  in  the  district  court, 
and  therefore  cannot  be  made  for  the  first  time  in  this  court. 
The  contention  of  counsel  for  defendants  proceeds  upon  the 
assumption  that  the  judgment  was  void;  that  the  district  court 
would  properly  hafve  set  it  aside  if  its  attention  had  been  called 
to  it,  and  hence  that  this  court  will  not  order  it  to  be  reinstated. 

Of  course,  if  the  judgment  was  void,  the  contention  must  be 
[4]  sustained,  for  its  validity  was  open  to  question  at  any  time. 
{State  ex  rel.  Manivix  v.  District  Court,  51  Mont.  310,  152  Pac. 
753.)  It  is  elementary  that  when  the  judgment-roll  upon  its  face 
shows  that  the  court  was  without  jurisdiction  to  render  the 
particular  judgment,  its  pronouncement  is  in  fact  no  judgment. 
It  cannot  be  enforced.  No  right  can  be  derived  from  it.  All 
proceedings  founded  upon  it  are  invalid  and  ineffective  for  any 
purpose.    It   is  open  to   collateral   attack.    The   court   which 
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rendered  it  may  set  it  aside  at  any  time  as  an  encumbrance  upoi^ 
its  records.  (State  ex  rel,  Manmx  v.  District  Court,  supra; 
In  re  Dolenty's'  Estate,  53  Mont.  33,  161  Pac.  524;  Van  Fleet 
on  Collateral  Attack,  sec.  16;  1  Freeman  on  Judgments,  sec. 
[5]  ll7.)  An  affirmance  of  such  a  judgment  on  appeal  cannot 
make  it  valid.  (CTiamhers  v.  Hodges,  23  Tex.  104;  Wilson  v. 
Montgomery,  14  Smedes  &  M.  (Miss.)  205.)  Nor  can  the  legis- 
lature by  curative  statute  give  it  life  or  force.  {Davidson  v. 
Wampler,  29  Mont.  61,  74  Pac.  82.) 

When  the  suflSciency  of  a  complaint  is  challenged  for  the  first 
[6]  time  on  appeal,  the  objection  that  it  does  not  state  a  cause 
of  action  is  regarded  with  disfavor,  and  every  reasonable  infer- 
ence will  be  drawn  from  the  facts  stated  necessary  to  uphold  it. 
(Ellinghouse  v.  Ajax  Live  Stock  Co.,  51  Mont.  275,  L.  R.  A. 
1916D,  836, 152  Pac.  481.)  Matters  of  form  will  be  disregarded, 
as  well  as  allegations  that  are  irrelevant  and  redundant.  If 
upon  any  view  the  plaintiff  is  entitled  to  relief  the  pleading  will 
be  held  suflScient.  (Raymond  v.  Blancgrass,  36  Mont.  449,  15 
L.  R.  A.  (n.  s.)  976,  93  Pac.  648.)  A  corollary  of  this  rule  is 
[7]  that  a  judgment  rendered  upon  default  will  not  be  held 
void  even  though  the  statement  of  the  cause  of  action  may  be  so 
defectively  made  that  it  would  have  been  open  to  g^eral  de- 
murrer, provided  its  direct  averments  necessarily  imply,  or 
reasonably  require,  an  inference  of  the  facts  necessary  to  supply 
the  defect.  (County  of  Silver  Bow  v.  Davies,  40  Mont.  418, 107 
Pac.  81;  Phillips  on  Code  Pleading,  sec.  352.) 

Jurisdiction  is  the  power  to  hear  and  determine  the  particular 
[8]  case  presented  for  consideration,  and  to  render  such  a 
judgment  as  the  law  authorizes  in  that  case.  In  other  words,  it 
is  the  power  to  hear  and  determine  the  questions  coram  jvdice 
in  that  particular  case.  (State  ex  rel,  WJUteside  v.  District 
Court,  24  Mont.  539,  63  Pac.  395.  See,  also,  State  ex  rel.  King 
V.  District  Court,  24  Mont.  494,  62  Pac.  820 ;  1  Black  on  Judg- 
ments, sec.  242;  1  Freeman  on  Judgments,  117.) 

The  district  court  is  a  court  of  general  jurisdiction.  It 
[9]    therefore  has  power  to  hear  and  determine  all  classes  of 
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cases,  except  petty  cases,  of  which  justices  of  the  peace  and 
police  courts  are  by  the  Constitution  (Art.  VIII,  sec.  11) 
given  exclusive  cognizance.  Though  within  this  limitation  it 
has  jurisdiction,  in  a  general  sense,  over  all  classes  of  cases,  it 
can  acquire  jurisdiction  of  a  particular  civil  case  only  by  the 
filing  of  a  written  coihplaint  (Rev.  Codes,  sec.  6513),  which,  be- 
sides the  formal  parts,  must  contain  a  statement  of  the  facts 
constituting  the  cau^e  of  action,  in  ordinary  and  concise  language. 
(See.  6532.)  However  clear  and  concise  the  statement  of  facts 
may  be,  if  it  does  not  disclose  a  case  upon  which  the  court  may 
grant  redress,  jurisdiction  does  not  attach.  Even  though  it 
appears  that  the  pleader  has  attempted  to  state  a  case  of  which 
the  court  has  cognizance,  still  jurisdiction  does  not  attach  unless 
the  allegations  bring  the  complaint  within  the  rule  announced 
in  County  of  Silver  Bow  v.  Davies,^supra,  The  court  cannot 
redress  a  particular  wrong  unless  the  facts  constituting  the  wrong 
are  made  manifest  to  it  in  a  written  complaint,  as  provided  by 
the  statute.  It  is  only  by  this  means  that  its  general  power  can 
be  brought  into  activity  in  a  given  case.  If  the  pleading  is  not 
[10]  sufficient  to  put  the  defendant  in  the  wrong,  the  court 
cannot  grant  redress.  A  judgment  based  upon  such  a  pleading 
is  invalid.  The  pleading  is  in  effect  no  more  than  a  piece  of 
blank  paper.  And,  since  when  a  judgment  has  been  rendered 
on  default,  the  complaint,  with  the  memorandum  indorsed  upon 
it  that  default  has  been  entered,  the  summons  with  the  proof  ot 
service,  and  a  copy  of  the  judgment  constitute  the  record  (Rev. 
Codes,  sec.  6719),  the  record  itself  discloses  the  infirmity  of  the 
judgment.  It  is  thus  exposed  to  collateral  attack  at  any  time 
when  it  is  sought  to  be  made  the  basis  of  a  right. 

Counsel  do  not  cite  any  cases  in  support  of  their  contention, 
nor  have  we  found  any  in  point.  We  think,  however,  that  there 
can  be  no  doubt  as  to  the  soundness  of  the  conclusions  stated 
above.  W^at  we  here  say  applies  especially  to  cases  of  default 
judgments.'  In  determining  the  validity  of  a  judgment 
rendered  in  a  case  in  which  issue  has  been  joined  and  a  trial 
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had,  considerations  are  often  presented  which  must  be  taken 
into  account  and  be  given  force.  These  do  not  require  notice 
here. 

The  action  grew  out  of  a  contract  entered  into  on  January 
12,  1915,  between  plaintiff  and  defendants,  under  the  terms  of 
which  the  latter  agreed  to  sell,  and  the  former  agreed  to  buy, 
certain   ranch    lands   including   water   rights    and   other   ap- 
purtenances, situated  in  Fergus  county,  and  a  large  amount 
of  personal  property,  consisting  of  stock  and  farming  machinery 
used  in  connection  therewith.     The  stipulated  price  was  $30,000, 
of  which  $5,000  was  to  be  paid  in  cash  upon  the  execution  of  the 
contract.    The  balance  was  to  be  paid  in  installments  as  follows : 
$1,000  on  May  1,  1915 ;  $4,000  on  October  1,  1915 ;  and  $5,000  on 
October  1  of  each  year  thereafter  until  October  1,  1919,  when 
the  last  payment  would  be  due.     The  deferred  payments  were  to 
bear  interest  at  seven  per  cent  from  February  1,  1915,  payable 
annually.    Upon  payment  by  plaintiff  to  the  two  installments  due 
in  May  and  October,  1915,  she  was  to  give  notice  to  defendants, 
who,  within  ten  days  thereafter  were  to  deliver  to  her  an  abstract 
disclosing  a  merchantable  title.     If  the  title  shown   by   the 
abstract  should  prove  defective,  and,  within  thirty  days  after 
notice  by  plaintiff,  defendants  should  fail  to  remedy  the  defect, 
all  payments  made  by  plaintiff  were  to  be  refunded  to  her,  unless 
she  should  elect  to  accept  the  defective  title.    Upon  receipt  of 
the  installment  of  $4,000,  the  installment  of  $1,000  being  paid, 
the  defendants  were  to  execute  and  deliver  to  the  plaintiff  a 
warranty  deed  to  the  lands,  together  with  a  bill  of  sale  of  the 
personal  property.     Thereupon  plaintiff  was  to  execute   and 
deliver  to  the  defendants  promissory  notes  for  the  installmenta 
of  $5,000  and  secure  them  by  a  mortgage  upon  the  lands  and  a 
chattel  mortgage  upon  the  personal  property.    It  was  stipulated 
that  the  plaintiff  might  thereafter  sell  any  or  all  of  the  personal 
property  free  from  the  lien  of  the  chattel  mortgage,  provided 
she  should  pay  to  the  defendants  eighty  per  cent  of  its  value. 
Upon  the  execution  and  delivery  of  the  notes  and  mortgage,  the 
defendants  were  to  deliver  possession  of  the  lands  and  personal 
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property.  Until  that  time  defendants  were  to  retain  exclusive 
possession.  Time  was  made  of  the  essence  of  the  contract,  and 
in  case  of  default  by  plaintiff  in  making  any  of  the  several  pay- 
ments or  in  meeting  any  of  the  obligations  assumed  by  her, 
defendants  could,  at  their  option,  by  giving  plaintiff  si^ty  days' 
notice,  terminate  the  contract;  whereupon  all  payments  made 
should  be  forfeited  to  the  defendants.  The  contract  contains  a 
list  of  the  personal  property  which  was  to  go  with  the  lands.  In 
a  memorandum  attached  to  the  contract  other  lands,  which  had 
been  by  mistake  omitted,  were  included.  It  was  further  recited 
tiiat  the  expense  of  ''running. and  maintaining"  the  ranch  until 
it  should  be  delivered  to  plaintiff  was  to  be  paid  by  her,;  that  de- 
fendants were  to  have  the  exclusive  management  and  control 
until  the  deed  and  bill  of  sale  provided  for  in  the  contract 
should  be  executed  and  delivered  to  plaintiff;  that  the  defend- 
ants were  to  give  plaintiff  credit  for  all  moneys  **  derived  from 
the  sale  of  cream,"  etc.;  and  that  ^e  defendants  were  to  use  any 
hay  and  grain  on  the  ranch  at  the  date  of  the  contract,  for  the 
purpose  of  feeding  the  stock,  without  being  required  to  replace 
any  of  it  upon  delivery  of  the  property  to  the  plaintiff. 

On  March  3,  1916,  a  supplemental  contract  was  made,  which, 
after  reciting  as  reasons  for  it  that  the  plaintiff  had  made 
default  in  the  payment  of  certain  installments  of  the  purchase 
price,  and  was  desirous  of  having  the  time  of  all  payments  ex- 
tended in  order  that  she  might  be  able  to  meet  them,  provided 
''that  the  time  in  which  such  payments  may  be  made"  is  ex- 
tended for  the  term  of  six  months  from  the  dates  at  which  they 
should  become  due  as  named  in  the  original  contract;  that  ''the 
payments  now  due  and  in  default  shall  be  and  they  are  hereby 
extended"  for  the  fuU  term  of  six  months  from  this  date;  that 
the  time  herein  granted  shall  in  no  way  alter  any  of  the  other 
provisions  of  the  original  contract  as  they  now  stand;  that  the 
defendants,  being  in  possession  thereof,  should  retain  exclusive 
management  and  control  of  the  property  and  care  for  and  main- 
tain it  with  due  regard  for  its  preservation;  and  that  "the  loan 
of  $1,000  made  this  day  to  the  second  party  should  be  repaid  to 
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said  first  parties  on  or  about  six  months  from  the  date  thereof, 

I 

and  the  same  is  to  be  and  is  hereby  made  a  part  of  the  next  pay- 
ment to  be  mentioned  in  said  option  to  purchase  contract, 
*  *  *  and  to  bear  the  same  rate  of  interest  as  provided  in  said 
contract."  The  contracts  are  attached  to  and  made  a  part  of 
the  complaint,  being  referred  to  as  Exhibits  "A"  and  '*B." 

The  complaint  is  very  long,  and  contains  so  many  vague,  in- 
consistent and  contradictory  statements  and  recitals  of  immaterial 
matter  that  it  is  difficult  to  make  an  intelligible  synopsis  of  them 
or  ascertain  uppn  what  theory  plaintiff  bases  her  claim  of  relief. 
We  gather  from  the  argument  of  counsel  that  the  action  is  one 
for  money  had  and  received,  on  the  theory  that  the  defendants 
violated  the  contract,  thus  giving  the  plaintiff  the  right  to 
abandon  it,  and  to  recover  what  she  has  paid,  including  the 
expense  of  conducting  the  operations  on  the  ranch.  The  fol- 
lowing summary  will  suffice  for  present  purposes: 

After  reciting  the  making  of  the  contract  with  the  mem- 
orandum attached  to  it,  it  is  in  brief  alleged  that  the  plaintiff, 
through  her  agent  and  attorney  in  fact,  before  signing  the  con- 
tract inspected  the  real  property ;  that  the  defendants  represented 
to  the  plaintiff's  said  agent  that  the  buildings  and  improve- 
ments were  situated  on  the  lands  and  were  a  part  of  them ;  that 
the  plaintiff  and  her  attorney  had  no  experience  whatever  in  the 
ranching  business,  and  relied  upon  the  representations  of  the 
defendants;  that  plaintiff  made  no  inspection  or  inventory  of 
the  stock  and  other  personal  property,  but  relied  upon  the 
representations  of  defendants  as  to  the  amount  and  value  of  it; 
that  defendants  further  represented  that  on  account  of  the  in- 
experience of -the  plaintiff  and  her  agent  in  the  ranch  business 
they  would  assume  the  entire  management  and  control  of  the 
ranch  and  property  until  the  deed  and  bill  of  sale  should  be 
delivered  to  the  plaintiff;  that  all  the  proceeds  of  the  sale  of 
cream  and  personal  property  sold  off  the  ranch  out  of  that  listed 
in  the  contract  should  *'be  credited  to  the  plaintiff";  that  plain- 
tiff and  her  agents  should  have  possession  of  the  said  (ranch) 
property  for  the  purpose  of  residing  thereon  and  looking  after 
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the  personal  property  and  becoming* familiar  with  the  same; 
that  the  defendants  made  these  representations,  knowing  that 
the  dwelling-house  ostensibly  on  said  ranch  was  not  wholly 
situated  thereon ;  that  the  lines  represented  to  be  the  boundaries 
of  the  lands  were  not  in  fact  the  boundaries  of  the  same ;  that 
the  lands  were  not  situated  where  they  were  represented  to  be; 
that  the  number  of  cows  was  represented  to  be  forty,  whereas 
the  number  was  not  to  exceed  twenty;  that  it  was  represented 
that  there  were  225  tons  of  hay,  whereas  there  were  not  to  ex- 
ceed seventy-five  tons;  that  **many  and  numerous  items  of  the 
property"  represented  to  be  upon  the  ranch  were  not  to  be 
found  there ;  that  the  number  of  acres  of  timothy,  alfalfa,  and 
grain  were  falsely  represented,  in  that  there  were  only  seventy- 
eight  acres  of  timothy,  whereas  there  were  represented  to  be  100 
acres ;  that  there  were  represented  to  be  twelve  acres  of  alfalfa, 
whereas  there  were  only  nine ;  that  there  were  other  false  repre- 
sentations **too  numerous  to  mention";  that  the  plaintiff,  rely- 
ing on  all  these  representations,  entered  into  the  said  contracts 
with  defendants,  and  paid  to  them  the  sum  of  $5,000 ;  that  all  the 
aforesaid  representations  were  false,  and  were  made  for  the  pur- 
pose of  inducing  plaintiff  to  enter  into  the  contract ;  **that  on  or 
about  February,  March,  or  April,  1915,"  as  soon  as  the  plaintiff 
found  out  that  said  representations  were  false,  and  before  the 
second  installment  of  $1,000  of  the  purchase  price  fell  due,  she 
demanded  of  defendants  that  they  either  give  her  credit  for  the 
amount  of  property  found  deficient  or  return  the  amount  paid ; 
that  the  defendants  at  that  time  promised  and  agreed  to  make 
settlement  T^ith  plaintiff,  and  to  credit  the  deficiencies  on  the  * 
payment  due  on  October  1,  1915 ;  that  with  this  understanding, 
on  July  15,  1915,  plaintiff  paid  $250  on  the  installment  due  on 
May  1,  1915;  that  the  time  oS  the  payment  of  the  remainder 
was  to  be  extended  until  an  accounting  and  settlement  could  be 
had,  and  the  deficiencies  made  good  by  giving  credit  for  the 
value  thereof  on  the  payments  due  from  plaintiff;  that  about 
October  1, 1915,  the  defendants  sold  out  of  the  personal  property 
steers,  range  cows  and  milch  cows  of  the  value  of  $2,869.20 ;  that 
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said  amount  has  never  been  credited  to  plaintiff/  though  on 
NoYember  24,  1915,  she  demanded  that  defendants  account  for 
the  amount  so  received  by  them  and  for  the  deficiencies  existing 
in  the  contract ;  that  she  was  then  able  and  willing  to  fulfill  her 
part  of  the  contract;  that  defendants  failed  and  refused  to  make 
any  settlement,  and  have  always  refused  to  do  so.  It  is  further 
alleged  that  on  or  about  March  3,  1916,  for  the  purpose  of  giv- 
ing plaintiff  and  defendants  further  time  in  which  to  adjust 
their  differences  and  for  an  accounting,  and  to  permit  defend- 
ants to  make  good  the  deficiencies  in  the  warranties  contained 
in  the  original  contract,  they  entered  into  the  supplemental  con- 
tract of  that  date;  that  the  defendants  have  failed  and  refused 
to  comply  with  the  contract  **in  many  particulars,"  that  they 
have  refused  to  allow  the  plaintiff  any  rights  on  the  ranch ;  that 
in  June,  1916,  the  defendant  Poetter  threatened  the  life  of 
Robert  W.  Crawford,  plaintiff's  attorney  in  fact,  making  many 
threats  against  him ;  that  they  attempted'  by  force  to  drive  said 
Crawford  and  his  brother  from  the  ranch ;  that  on  or  about  June 
26,  1916,  they  gave  these  agents  of  plaintiff  notice  to  quit  said 
premises ;  that  on  or  about  July  28,  1916,  they  filed  an  action  in 
the  district  court  of  Fergus  county  against  plaintiff's  said 
agents,  alleging  that  the  contract  had  been  canceled  and  annulled 
on  the  part  of  defendants;  that  defendants  have  sold  and  dis- 
posed of  property  off  of  said  ranch,  and  have  made  the  fulfill- 
ment of  the  contract  by  plaintiff  impossible  in  many  ways ;  that 
said  acts  constituted  a  violation  of  the  contract;  that  plaintiff 
and  her  agents  have  been  forced  to  abandon  said  contract  and 
.  the  possession  of  the  premises  and  all  property  agreed  to  be 
conveyed ;  that  plaintiff  and  her  agents,  on  account  of  these  acts 
of  defendants,  are  unable  to  comply  with  the  terms  of  the  con- 
tract; that  defendants  have  received  back  all  property,  rights 
and  interests  which  they  agreed  and  contracted  to  sell  to  plain- 
tiff,  except  the  proceeds  of  the  sale  of  cream  and  other  products 
amounting  to  the  sum  of  $1,825.88,  which  amount  plaintiff  has 
credited  the  defendants  with  in  this  action;  that  the  plaintiff 
has  received  nothing  from  the  premises  and  property,  of  any 
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kind  whatever,  except  the  proceeds  herein  accounted  for,  there- 
by restoring  to  defendants  all  the  rights  and  property  they 
agreed  to  convey ;  and  that  by  reason  of  the  terms  of  the  con- 
tract regarding  the  payment  of  all  running  expenses  of  the 
ranch  and  on  account  of  constant  promises  of  the  defendants 
that  they  would  make  settlement  and  restore  the  property  miss- 
ing and  lost,  and  would  manage  the  ranch  and  care  for  the 
same  and  credit  plaintiff  with  '*all  receipts  off  said  ranch  upon 
the  payments  due  from  plaintiff,"  the  plaintiff  was  led* to  make 
constant  payments  for  the  running  expenses  of  the  ranch  up  to 
February,  1916;  **that  plaintiff  has  paid  on  that  account  the 
total  amount  of  $3,726.21;  that  no  part  of  said  sum  has  been 
repaid  except  the  sum  of  $1,000,  paid  on  or  about  March  6,  1916, 
as  in  Exhibit  *B'  set  forth,"  which  was  used  to  pay  the  running 
expenses  of  the  ranch,  and  the  further  sum  of  $1,825.88,  received 
by  plaintiff  from  the  sale  of  products  of  the  ranch  while,  she 
had  charge  of  the  same,  thus  making  her'  total  receipts  $2,825.88, 
leaving  a  balance  due  plaintiff  from  defendants,  on  account  of 
said  expenses,  of  $910.33 ;  that  the  sum  of  $910.33,  and  the  sum 
of  $500,  with  interest  thereon  from  January  12,  1915,  at  eight 
per  cent  per  annum,  and  the  said  sum  of  $250,  with  interest 
thereon  at  eight  per  cent  per  annum  from  July  6,  1915,  were 
the  amounts  paid  out  for  the  use  and  benefit  of  the  defendants ; 
that  these  amounts  were  paid  by  plaintiff  and  received  by  de- 
fendants on  account  of  the  statements  and  representations  that 
the  contract  would  be  fulfilled  by  defendants,  which  were 
believed  and  relied  on  by  plaintiff,  and  that  on  account  of 
the  violation  of  the  said  contract  by  defendants,  the  plaintiff 
was  unable  to  fulfill  the  same,  and  that  the  said  sums  and  the 
vehole  thereof  are  still  due  the  plaintiff  and  unpaid,  though 
often  demanded. 

When  we  come  to  examine  the  complaint,  reading  it  in  the 
[11]  light  of  the  terms  of  the  contract  as  modified  or  explained 
by  the  supplemental  agreement,  such  of  the  allegations  as  are 
contradictory  of,  or  inconsistent  with,  these  writings  or  the 
engagements  of  the  parties  as  expressed  therein  must  be  disre- 
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garded  as  immaterial.  All  the  allegations  charging  false 
representations  as  to  the  boundaries  and  situation  of  the  lands, 
the  number  of  acres  of  hay  and  grain,  the  number  of  cows,  num- 
ber of  tons  of  hay,  etc.,  fall  in  this  class.  It  appears  that  as  early 
[12]  as  April,  1915,  all  of  these  representations  were  known 
to  plaintiff  to  be  untrue.  It'  is  alleged  that  it  was  then  agreed 
that  the  deficiencies  should  be  made  good  by  the  defendants  by 
giving  plaintiff  credit  on  the  payment  due  under  the  terms  of 
the  contract  on  October  1,  1915.  This  was  in  effect  a  settlement 
of  the  alleged  fraud,  because  a  new  understanding  was  then 
had.  The  plaintiff,  'with  full  knowledge  of  the  falsity  of  the 
representations,  ratified  the  contract,  and  thus  put  it  out  of  her 
power  to  assert  its  invalidity.  (Waite  v.  Shoemaker ,  50  Mont 
264,  146  Pac.  736;  13  C.  J.  394,  395.)  She  could  not  thereafter 
rescind  it  on  the  ground  of  the  false  representations  and  recover 
the  payments  already  made.  Besides,  by  the  supplemental  con- 
tract entered  into  on  March  8,  1916,  she  again  ratified  the 
original  contract,  and  recognized  it  as  in  full  force,  except  as 
it  was  by  express  agreement  then  modified.  By  this  agreement 
also  she  deprived  herself  of  any  right  of  action  because  of  the 
fraud.  Furthermore,  it  appears  that  at  that  time  she  obtained 
[13]  a  loan  from  the  defendants  of  $1,000  without  mention  of 
the  several  alleged  breaches  of  the  original  contract  ppor  to  that 
time  or  the  amounts  for  which  defendants  had  failed  to  give  her 
credit.  The  allegations  setting  forth  a  failure  of  defendants  to 
give  plaintiff  credit  for  the  proceeds  of  sales  of  portions  of  the 
property  theretofore  made  are  inconsistent  with  the  position  she 
then  assumed.  The  presumption  attaches,  either  that  the  allega- 
tions in  this  regard  are  false,  or  that  plaintiff  had  determined 
to  waive  the  wrongful  appropriations  of  the  property  in  order 
to  obtain  the  accommodation  extended  to  her  at  that  time. '  It 
is  contrary  to  the  experience  and  observation  of  mankind  that 
one  to  whom  another  is  indebted  will  borrow  money  from  his 
debtor  upon  a  promise  to  repay  him,  and  at  the  same  time  make 
no  mention  of  a  debt  claimed  to  be  due  from  the  debtor.  The 
presumption  arising  from  such  a  transaction  is  that  the  lender 
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is  not  indebted  to  the  borrower.  (J.  7.  Cast  MacMne  Co.  v. 
Hamaton,  55  Mont.  276,  176  Pac.  152.) 

Absence  from  the  writing  of  any  mention  that  the  extension 
of  time  of  the  payments  was  made  for  the  purpose  of  enabling 
[14]  the  parties  to  arrive  at  a  settlement  of  their  differences 
raises  a  presumption  that  they  had  no  such  purpose  in  view. 
The  recitals  therein  that  the  purpose  was  to  allow  the  plaintiff 
ample  time  to  meet  and  make  the  payments  precludes  the  idea 
that  there  was  any  other  purpose,  and  since  the  complaint  con- 
tains no  allegation  impeaching  this  agreement  on  the  ground 
of  mistake  or  other  imperfection  (Rev.  Codes,  sec.  7873),  the 
presumption  is  conclusive  that  the  writing  expressed  all  the 
engagements  then  made  by  the  parties. 

In  view  of  the  express  stipulation,  both  in  the  original  and 
supplemental  contracts,  that  the  defendants  were  to  have 
[15]  exclusive  possession  and  control  of  the  lands  and  property 
until  the  deed  should  pass  to  plaintiff,  the  averments  that  the 
defendants  violated  the  contract,  by  excluding  plaintiff  and  her 
agent  from  possession,  are  also  wholly  immaterial.  The  same 
may  be  said  of  the  allegations  that  the  defendants  threatened 
the  life  of  plaintiff's  agent;  that  they  attempted  by  force  to 
drive  the  agent  and  his  brother  from  the  land;  and  that  they 
brought  an  action  against  these  agents,  alleging  that  the  contract 
had  been  annulled  and  canceled.  In  the  absence  of  allegations 
showing  a  special  arrangement  in  this  behalf  aside  from  the 
written  contract,  neither  the  plaintiff  nor  her  agents  were  en- 
titled to  possession  of  the  lands,  nor  any  part  of  the  personal 
property.  The  averment  that  in  an  action  against  the  agents  the 
defendants  alleged  that  the  contract  had  been  canceled  and 
annulled  is  not  tantamount  to  an  allegation  that  the  defendants 
had,  in  fact,  canceled  or  annulled  it.  None  of  these  facts  furnish 
any  basis  for  the  conclusion  that  plaintiff  and  her  agents  were 
forced  to  abandon  the  contract  on  their  part  and  the  possession 
of  the  property,  thus  entitling  plaintiff  to  demand  that  the  de- 
fendants refund  to  her  payments  made  to  them  and  moneys 
advanced  to  them  to  pay  the  expenses  of  the  operation  of  the 
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ranch.  What  property  was  sold,  if  any  at  all,  after  March  3, 
1916,  is  not  disclosed.  If  the  sales  were  of  cream  and  similar 
dairy  prjoducts  referred  to  in  the  contract,  defendants  were 
within  their  rights  in  making  these  sales.  Again,  though  de- 
fendants were  bound  to  credit  plaintiff  with  the  proceeds  of 
these  sales,  according  to  plaintiff's  own  claim,  the  very  purpose 
of  the  agreement  of  March  3,  1916,  was  to  enable  the  parties 
to  make  settlement  of  these  matters,  and  defendants  were  allowed 
until  the  end  of  six  months  to  make  settlement.  This  action  was 
commenced  on  August  11,  1916,  before  the  expiration  of  the  six 
months.  The  allegations  in  this  regard  are  too  vague,  indefinite 
and  contradictory  to  show  a  violation  of  the  contract  justifying 
the  abandonment  of  it  by  the  plaintiff.  There  can  be  no  ques- 
tion that  upon  a  breach  by  the  vendor  of  a  contract  to  convey, 
[16]  the  vendee  can  abandon  the  contract  and  sue  for  the 
amount  paid,  as  for  money  held  by  the  vendor  for  his  use  and 
benefit.  The  facts  alleged  here,  however,  do  not  make  out  a 
case  upon  which  relief  may  be  had  upon  this  theory,  or,  indeed, 
upon  any  other  recognized  theory.  It  therefore  follows  that  the 
complaint  wholly  fails  to  state  a  cause  of  action,  and  that  the 
judgment  was  void.    For  this  reason  the  order  is  affirmed. 

Affirmei. 

Associate  Justicbs  HoLiowAY,  Hubly,  Patten  and  Coopeb 
concur. 
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STATE  EX  MBL.  GALLES,  Relator,  v.  BOARD  OF  COUNTT 
COMMISSIONERS    bt  al..  Respondents. 

(No.  4,492.) 
(£Nibmitted  October  25,  1919.    Decided  Noyember  5,  1919.) 

[185  Pac.  456.] 

Mandanuus — CowiiUies  —  Indsbtedness  —  Constitutional  Limit — 
How  Determined. 

Ooiinties  —  Indebtedness  —  Determination    by    Board   of    Commissioners  — 
Effect. 

1.  The  act  of  submission  to  the  electors  of  a  county,  by  its  board  of 
commissioners,  of  the  question  whether  an  indebtedness  in  a  given 
amount  should  be  incurred,  was  a  determination  by  it  that  such  amount, 
together  with  outstanding  indebtedness,  would  not  exceed  the  limit  of 
indebtedness  prescribed  by  the  Constitution. 

Same — ^Indebtedness — Constitutional  Limit — How  Determined. 

2.  Whether  contemplated  >Additional  county  indebtedness  is  within  the 
constitutional  limit  must  be  determined  from  a  consideration  of  the 
amount  of  it,  the  amount  of  existing  indebtedness,  and  the  amount  fixed 
by  the  Constitution  as  such  limit. 

[As  to  claims  against  counties  and  the  effect  of  allowance  or  rejec- 
tion of  such  claims,  see  note  in  55  Am.  St.  Eep.  ^3.]i 

Same — Limit  of  Indebtedness — How  Determined.  • 

3.  QiKiere:  In  determining  the  validity  of  additional  county  indebted- 
ness, may  money  in  the  sinking  fund  or  taxes  imposed  for  the  benefit  of 
the  sinking  fund  and  in  process  of  collection  be  deducted  from  outstand- 
ing indebtedness  f 

Same — What  is  Limit  of  Indebtedness. 

4.  Held,  under  section  5,  Article  XIII,  of  the  Constitution,  that  the 
limit  of  county  indebtedness  is  five  per  cent  of  the  value  of  its  taxable 
property  as  that  value  is  disclosed  by  the  last  assessment-roll,  i.  e,,  the 
value  fixed  by  the  county  assessor  as  equalized  by  the  county  and  state 
boards  of  equalization — the  full  cash  value. 

Same — County  Clerk — Extension  of  Taxes — Ministerial  Duty. 

5.  The  duty  cast  upon  the  county  clerk  of  extending  the  taxes  upon  the 
proper  books  after  the  assessment-roll  is  completed  is  ministerial,  in- 
volving no  more  than  a  mathematical  calculation. 

Same — ^Limit  of  Indebtedness — How  Determined. 

6.  Held,  that  the  limit  of  county  indebtedness  is  'to  be  computed  upon 
the  assessed  valuation  of  its  taxable  property  as  disclosed  by  the  last 
assessment-roll,  and  not  upon  the  percentages  of  values  upon  which  taxes 
are  computed  under  Chapter  51,  Laws  of  1919. 

Same^Indebtedness — Comes  into  Existence,  When. 

7.  County  indebtedness  in  excess  of  $10,000  comes  into  existence  only 
when  the  county  becomes  legally  liable  to  pay  it  in  whole  or  in  part, 
to- wit,  when  the  bonds  or  warrants  evidencing  it  are  issued  or  binding 
contracts  are  made,  and  not  upon  the  favorable  vote  of  the  electors 
on  the  question  whether  the  indebtedness  shall  be  incurred. 
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Game — ^Limit  of  Indebtedness — "Last  Assessment-roU.** 

8.  Held,  that  the  last  assessment-roll,  within  the  meaning  of  section 
6i  Article  XIII,  of  the  Constitution,  from  which  the  limit  of  indebted- 
ness of  a  county  shall  be  computed,  is  the  last  complete  roll  before  the 
debt  is  contracted  (paragraph  7  above),  and  not  the  last  assessment- 
roll  in  existence  at  the  time  the  indebtedness  was  authorized  at  the 
polls. 

Same — Additional  Indebtedness — Mandamtu, 

9.  Held  that,  where  ad<^tional  county  indebtedness  authorized  by  a 
favorable  vote  of  the  electors,  together  with  existing  indebtedness,  did 
not  exceed  five  per  cent  of  its  assessed  valuation,  it  was  the  plain  legal 
duty  of  the  board  of  county  commissioners  to  act  under  the  authority 
thus  conferred,  and  that  mandamus  lies  to  compel  its  performance. 

Original  application  by  the  State  at  the  relation  of  Frank 
Galles,  for  writ  of  mandate  to  compel  the  board  of  county  com- 
missioners of  Hill  County,  Montana,  to  exercise  authority  con- 
ferred upon  it  by  a  favorable  vote  of  the  electors  of  said  county 
to  incur  additional  indebtedness  under  the  provisions  of  Chapter 
8,  Laws  of  the  Extraordinary  Session  of  1919.    Writ  issued. 

» 

Messrs,  N orris  &  Hurd,  for  Relator,  submitted  a  brief;  Mr. 
Edwin  L.  Norris  argued  the  cause  orally. 

Mr,  8.  tl.  Ford,  Attorney  General,  Mr,  Frank  Woody,  As- 
sistant Attorney  General,  and  Mr.  C,  R.  Stranahan,  County 
Attorney  of  Hill  County,  for  Respondents,  submitted  a  brief; 
Mr.  Woody  and  Mr,  Stranahan  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court.      \ 

On  August  18  last,  a  petition  in  du^  form,  signed  by  the 
required  number  of  qualified  freeholders,  was  presented  to  the 
board  of  county  commissioners  of  Hill  county,  prajnng  that 
there  be  submitted  to  the  electors  the  question  whether  an  in- 
debtedness should  be  incurred  to  furnish  seed  grain,  feed,  pro- 
visions and  other  necessary  supplies  to  the  inhabitants  of  the 
county  who  by  reason  of  drought  and  other  unfavorable  climatic 
conditions  had  been  rendered  financially  unable  to  procure  the 
same.  The  proceedings  were  taken  pursuant  to  Chapter  8,  L»aws 
of  the  Extraordinary  Session  of  1919.    Upon  consideration  of 
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the  petition,  the  board  ordered  an  election  for  September  2  to 
determine  whether  a  county  indebtedness  in  the  sum  of  $800,000 
should  be  incurred  for  the  purposes  indicated.  At  the  same 
election  a  proposition  to  incur  an  indebtedness  in  the  sum  of 
$150,000  for  road  purposes,  and  a  further  proposition  to  incur 
an  indebtedness  of  $200,000  under  the  provisions  of  Chapter  19, 
Laws  of  the  Extraordinary  Session  of  1918,  were  submitted. 
Each  of  the  three  propositions  received  a  majority  of  the  votes 
cast,  but  thereafter  the  board  concluded  that  $727,000  was 
the  limit  of  indebtedness  for 'Hill  county;  that  the  additional 
indebtedness  for  road  purposes  should  be  incurred ;  and  that,  of 
the  $800,000  indebtedness  authorized,  only  about  $110,000  could 
be  made  available,  and  refused  to  proceed  further  in  that  behalf. 
This  proceeding  was  thereupon  instituted.  The  motion  of  the 
board  to  quash  the  alternative  writ  heretofore  issued  raises  for 
determination  the  single  question:  Upon  what  basis  is  th^  con- 
stitutional limit  of  county  indebtedness  computed! 

Section  4  of  Chapter  8,  above,  provides  tl^at  upon  con- 
sideration of  the  petition  the  board  must  make  an  estimate  of 
the  amount  of  indebtedness  the  county  will  be  required  to  incur 
in  order  to  furnish  the  relief.  Section  6  provides  for  an  elec- 
tion if  the  estimate  exceeds  $10,000,  and  provides  further  that 
if  the  amount  of  the  estimate,  together  with  the  outstanding  in- 
debtedness, exceeds  the  constitutional  limit,  the  estimate  shall 
be  reduced  to  an  amount  which,  with  the  outstanding  indebted- 
ness, will  not  exceed  the  limit. 

By    submitting    to  the    electors    the    question    whether    an 
[1]     indebtedness  in  the  sum  of  $800,000  should  be  incurred,  the 
board  determined  that  such  amount,   together  with  the  out- 
standing indebtedness,  would  not  exceed  the  constitutional  limit. 
The  evident  purpose  of  the  provision  in  section  6,  above,  is  to 
furnish  a  rule  for  the  guidance  of  the  board  to  the  end  that  the 
expense,  of  an  election  shall  be  avoided  if  the  margin  between 
the  outstanding  indebtedness  and  the  limit  fixed  by  the  Constitu- 
tion is  so  narrow  that  no  substantial  amount  of  additional  in- 
debtedness is  possible.    A  mistake  on  the  part  of  the  board 
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in  determining  that  a  particnlar  amount  of  additional  indebted- 
ness will  not 'bring  the  total  county  indebtedness  beyond  the 
[2]  limit  cannot  possibly  settle  the  question.  The  validity  of 
the  addition^  indebtedness  must  be  determined  from  a  con- 
sideration of  the  amount  of  it,  the  amount  of  the  existing  in- 
debtedness, and  the  amount  fixed  by  the  Constitution  as  the  limit 
of  indebtedness. 

Without  deciding  whether  money  in  the  sinking  fund,  or  taxes 
[8]  imposed  for  the  benefit  of  the  sinking  fund  and  in  the 
process  of  collection,  may  be  deducted,  it  is  sufficient  for  the 
purposes  of  this  proceeding  to  say  that  at  all  the  times  herein 
mentioned  the  outstanding  indebtedness  of  Hill  county  was 
$467,000.  Whether  the  additional  indebtedness  of  $800,000 
could  be  incurred  legally  depends  upon  the  answer  to  the 
[4]  inquiry:  What  is  the  constitutional  limit  of  indebtedness 
of  HiU  county  t 

Section  5,  Article  XIII,  of  our  Constitution,  so  far  as  involved 
here,  provides:  '*No  county  shall  be  allowed  to  become  indebted 
in  any  manner,  or  for  any  purpose,  to  an  amount,  including  ex- 
isting indebtedness,  in  the  aggregate,  exceeding  five  (5)  per 
centum  of  the  (value  of  the)  taxable  property  therein,  to  be 
ascertained  by  the  last  assessment  for  state  and  county  taxes 
previous  to  the  incurring  of  such  indebtedness.'* 

At  the  time  the  Constitution  was  drafted,  the  statute  pro- 
vided that  all  taxable  property  should  be  assessed  at  its  full  cash 
value  (sec.  1673,  Fifth  DiV.  Comp.  Stats.  1887),  and  the  same 
statute  has  been  in  force  continuously  since  (sec.  2502,  Rev. 
Codes).    In  view  of  this  declaration  of  the  public  policy  of  the 
state,  the  language  of  the  Constitution  above  must  be  construed 
to  mean  that  the  limit  of  county  indebtedness  is  five  per  cent 
of  the  value  of  the  taxable  property  as  that  value  is  disclosed 
by  the  assessment-roll;  and  since  the  only  value  which  appears 
on  the  assessment-roll  is  the  value  fixed  by  the  county  assessor 
as  equalized  by  the  county  and  state  boards  of  equalization — 
that  is,  the  fuU  cash  value — ^the  expressions  '*  value  of  taxable 
property"  and  ^'assessed  valuation"  mean  the  same  thing. 
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Chapter  51,  Laws  of  1919,  has  nothing  whatever  to  do  with 
the  assessment  of  property  or  the  determination  of  the  assessed 
[5]  yalnation.  It  deals  only  with  the  imposition  of  taxes  after 
the  assessment-roll  is  completed  and  in  the  hands  of  the  county 
clerk.  Its  provisions  are  directed  to  the  clerk,  and  the  extension 
of  the  taxes  by  him  involve  only  a  matter  of  mathematical  cal- 
culation— a  mere  ministerial  duty.  (HUger  v.  Moore,  arUe, 
146,  182  Pac.  477.) 

Under  the  provisions  of  the  Constitution  above,  the  limit  of 
[6]  indebtedness  is  computed  upon  the  assessed  valuation  as 
disclosed  by  the  last  assessment^roU,  and  not  upon  the  percentage 
of  value  upon  which  taxes  are  computed.  The  language  is  too 
plain  to  admit  of  doubt  or  to  require  the  citation  of  authorities 
to  support  the  conclusion;  but,  under  like  constitutional  pro- 
visions, the  same. rule  of  construction  has  been  applied  in  other 
states.  {EaUey  &  Co,  v.  BeUe  Plaine,  128  Iowa,  467,  104  N.  W. 
494;  Hansen  v.  Hoqmam,  95  Wash.  132,  163  Pac.  391.) 

The  assessed  valuation  of  the  taxable  property  in  Hill  county, 
as  shown  by  the  assessment-roll  for  1918,  was  $17,000,000  in 
round  numbers,  and  as  shown  by  the  assessmeiit-roU  for  1919 
it  is  $46,000,000  in  round  numbers.  Which  of  these  is  the  last 
assessment-roll,  within  the  meaning  of  section  5  of  the  Con- 
stitution above  f  At  the  time  the  election  was  held  and  the  ad- 
ditional indebtedness  authorized,  the  assessment-roll  for  1919 
was  not  completed ;  but  it  was  complete  before  any  of  the  money 
authorized  to  be  expended  was  paid  out  and  before  any  warrants 
against  the  fund  were  issued.  While  it  required  the  favorable 
vote  of  the  electors  to  empower  the  board  to  incur  an  indebted- 
ness, for  a  single  purpose  in  a  sum  exceeding  $10,000,  the  favor- 
able vote  itself  did  not  create  the  indebtedness.  The  additional 
[7]  indebtedness  comes  into  existence  only  when  Hill  county 
becomes  legally  liable  to  pay  it  in  whole  or  in  part,  or,  in  other 
words,  in  this  instance,  when  the  evidence  of  its  indebtedness— 
the  bonds  ot  warrants — are  issued,  or  binding  contracts  are 
made.  (Dtwenpori  v.  Eleinschmidt,  6  Mont.  502,  13  Pac.  249; 
Jordan  v.  Andrus,  27  Mont.  22,  69  Pac.  119 ;  State  ex  rel  Palmer 
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V.  Hiokman,  11  Mont  541,  29  Pac.  92;  1  Dillon  on  Municipal 
Corporations,  sec.  207;  McQuillin  on  Municipal  Corporations, 
sec. '2232.) 

The  last  assessment-roll,  then,  within  the  meaning  of  the 
[8]  constitutional  provisions  above  is  the  last  completed  roll 
before  the  debt  is  contracted,  and  not  the  last  assessment-roll 
in  existence  at  the  time  the  indebtedness  is  authorized.  This 
rule  does  not  permit  the  board  to  delay  incurring  the  indebted- 
ness for  an  unreasonable  time  in  order  to  gain  the  advantage  of 
increased  property  values  as  shown  by  a  subsequent  tfissessment- 
roU.  (Carlson  v.  City  of  Helena,  39  Mont.  82,  17  Ann.  Cas. 
1233,  102  Pac.  39.)  There  is  no  question  of  unreasonable  delay 
involved  in  this  proceeding,  however. 

The  assessed  valuation  of  $46,000,000,  as  shown  by  the 
[9]  assessment-roll  for  1919,  is  the  basis  upon  which  to  com- 
pute the  limit  of  indebtedness;  and  sinc^e  the  indebtedness 
authorized,  together  with  the  existing  indebtedness,  does  not  ex- 
ceed five  per  cent  of  that  value,  it  is  the  plain,  legal  duty  of  the 
board  to  exercise  the  authority  conferred  by  the  favorable  vote 
and  incur  the  indebtedness. 

The  motion  to  quash  is  overruled,  and  the  peremptory  writ 
will  issue  as  prayed  for. 

Writ  granted, 

Mb.  Chief  Justice  BRAiirTLY  and  Assooiatb  Justices  Hurly, 
Patten  and  Coopeb  concur. 


i 
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STATE,  Respondent,  v.  RIGGS,  AppBiiLANT. 

(No.  4,280.) 
(Submitted  September  10,  1919.    Decided  November  5,  1919.) 

[185  Pac.  165.] 

Criminal  Law — Homicide — Evidence — Hypothetical  Questions — 
Offer  of  Proof  —  Improper  Exclxmon  —  Expert  Witnesses — 
Qiialification — Circumstantial  Evidence — Insufficiency. 

Evidence-^Hypothetieal  Questione — When  not  Proper. 

1.  Teatimonj  sought  to  be  elicited  bj  means  of  hTpothetical  questions 
not  based  upon  eyidenee  before  the  court  at  the  time  they  are  asked  is 
inadmissible. 

Homicide — Offer  of  Proof — Exclusion — Prejudicial  Error. 

2.  Where  the  state''s  theory  in  a  prosecution  for  homicide  was  that  de- 
ceased had  been  struck  a  blow  on  the  side  of  the  head  sufficient  to 
render  her  unconscious  and  that  combustible  material  had  been  put 
about  the  body  and  ignited  to  destroy  the  evidence  of  the  crime,  rejec- 
tion of  an  offer' to  prove  by  one  who  had  been  engaged  in  physical 
training  for  twenty-five  years,  had  trained  boxers,  seen  the  effects  of 
blows  upon  the  body,  etc,  that  a  blow  which  would  produce  uncon- 
sciousness would  ordinarily  discolor  a  large  portion  of  the  side  of  the 
head  constituted  prejudicial  error. 

Same — Expert  Testimony — Qualification  of  Witness. 

3.  Semble:  In  a  matter  of  common  knowledge,  such  as  that  the  dis- 
coloration where  a  blow  has  been  struck  is  no  more  than  congested  blood 
showing  through  the  outer  skin,  tho  possession  of  a  small  amount  of 
common  sense  would  seem  to  qualify  a  witness  to  testify  to  the  fact 
that  a  blow  on  the  side  of  the  head  sufficiently  heavy  to  produce  uncon- 
sciousness would  ordinarily  discolor  the  part  of  the  face  where  it  was 
struck. 

Same — Circumstantial  Evidence — Insufficiency. 

4.  Evidence  held  insufficient  to  warrant  defendant's  conviction  of  mur- 
der in  the  first  degree,  under  the  rule  that  where  circumstantial  evi- 
dence is  relied  upon  to  convict  of  crime,  the  circumstances  proved  must 
be  consistent  with  each  other  and  with  the  hypothesis  of  defendant's 
guilt,  and  at  the  same  time  inconsistent  with  any  rational  hypothesis 
other  than  that  of  guilt.  (Mb.  Chief  Justice  Bkantlt  and  Mr.  Jus< 
TiCE  Patten  dissenting.) 

[As  to  circumstantial  evidence,"  see  notes  in  62  Am.  Dec.  179 ;  97 
Am.  St.  Bep.  771.> 
Oiminal  Law— Conviction—  Quantum  of  Proof. 

5.  One  charged  with  crime  cannot  be  convicted  on  conjectures,  how- 
ever shrewd,  on  suspicions,  however  justified,  on  probabilities,  however 
strong,  but  only  upon  evidence  which  establishes  guilt  beyond  a  reason- 
able doubt,  t.  e.,  upon  proof  which  logically  oom|^els  the  conviction  that 
the  charge  is  true. 

Appeal   from  District   Court,   YeiUou^stone   County;   A.   C. 
Spencer,  Judges 


\ 
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George  T.  Riggs  was  convicted  of  murder.  From  a  judgment 
imposing  the  death  penalty  and  an  order  denying  a  new  trial, 
he  appeals.    Reversed  and  remanded. 

Mr.  H.  C.  Crippen  and  Messrs.  Nichols  <6  WUson,  for  Appel- 
lant, submitted  a  brief  and  argued  the  cause  orally. 

A  hypothetical  question  must  assume  the  truth  of  the  evidence 
of  which  it  is  composed  and  upon  which  it  is  based.  (8  Ency. 
of  Evidence,  620,  621;  11  R.  C.  L.  581;  Jones  v.  Chicago  etc. 
Ry.  Co.,  43  Minn.  279,  45  N.  W.  444 ;  Duthey  v.  State,  131  Wis. 
178,  10  L.  R.  A.  (n.  s.)  1032,  111  N.  W.  222;  De  Sandro  v.  Mis^ 
soula  Light  &  Water  Co.,  52  Mont.  333,  157  Pac.  641.) 

The  evidence  is  insuflScient  to  sustain  the  verdict  and  is  con- 
trary to  the  law.  '  The  corpus  delicti  has  not  been  proved. 
Starkey  on  Evidence,  section  863,  announces  the  doctrine  that 
even  when  the  body  has  been  found,  and  although  indications 
of  a  violent  death  be  manifest,  it  must  be  fully  and  ^tisf actorily 
proved  that  the  death  was  neither  occasioned  by  natural  causes, 
by  accident  or  by  the  act  of  the  deceased  himself.  (13  R.  C.  L. 
737.)  The  proof  of  the  criminal  agency  must  rest  on  substantial 
proof  and  not  on  speculation.  {State  v.  Merrill,  72  W.  Va.  500, 
'  78  S.  E.  699 ;  Dreessen  v.  State,  38  Neb.  375,  56  N.  W.  1024, 
at  1027 ;  Taylor  v.  State,  108  Miss.  18,  66  South.  321 ;  People  v. 
Parmslee,  112  Mich.  291,  70  N.  W.  577 ;  State  v.  Tettaton,  159 
Mo.  354,  60  S.  W.  743;  Martin  v.  State,  79  Tex.  Cr.  393,  186 
S.  W.  331 ;  State  v.  Ccmcelia,  250  Mo.  411,  157  S.  W.  778 ;  Aus- 
rms  V.  People,  47  Colo.  167,  19  Ann.  Cas.  491,  107  Pac.  204.) 

The  entire  evidence  creates  only  a  suspicion  or  probability  of 
guilt.  This  is  not  a  sufficient  basis  for  a  conviction  of  crime. 
(People  V.  Ahrling,  279  111.  70,  116  N.  E.  764;  People  v.  Cam- 
pagna,  240  111.  378,  88  N.  E.  797 ;  People  v.  RiscKo,  262  HI.  596, 
105  N.  E.  8;  State  v.  Sie/f,  54  Mont.  165,  168  Pac.  524;  State  v. 
Postal  Telegraph^Cahle  Co.,  53  Mont.  104,  161  Pac.  953;  State 
V.  Chevigny,  48  Mont.  382,  138  Pac.  267.) 
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Mr.  8.  C.  Fori,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  Qeneral,  for  the  State,  submitted  a  brief; 
Mr.  Woody  argued  the  cause  orally. 

MB.  JUSTICE  HOLLO  WAT  delivered  the  opinion  of  the 
eourt. 

The  defendant,  his  wife,  their  seven  children,  and  Opal  Biggs, 
a  daughter  of  Mrs.  Biggs  by  a  former  marriage,  lived  together 
on  a  unit  of  the  Huntley  Project,  in  Yellowstone  county.  Their 
home  was  a  frame  dwelling,  with  kitchen  and  front  room  on 
the  first  floor,  and  a  large  bedroom  on  the  second  floor.  The 
front  room  was  used  by  Mrs.  Biggs  as  a  bedroom,  whfle  defend- 
ant and  the  children  slept  in  the  room  on  the  second  floor. 
About  11  o'clock  on  the  night  of  March  22,  1918,  the  house  was 
discovered  to  be  on  fire.  The  fire  was  confined  to  the  kitchen, 
and,  when  it  was  extinguished,  Mrs.  Biggs  was  found  dead,  lying 
on  her  back  on  the  kitchen  floor  in  the  midst  of  where  the  fire 
had  been  burning.  The  defendant  was  charged  with  murder, 
tried  and  convicted  of  murder  in  the  first  degree.  He  has  ap- 
pealed from  the  judgment  iihposing  the  death  penalty,  and  from 
an  order  denjring  his  motion  for  a  new  trial.  The  principal 
contentions  made  by  his  counsel  are  that  the  court  erred  in  the 
decision  of  questions  of  law  arising  during  the  course  of  the 
trial,  and  that  the  verdict  is  contrary  to  the  evidence. 

1.  On  cross-examination  of  Dr.  Armstrong,  a  witness  for  the 
[1]  defendant,  the  following  hypothetical  questions  were  pro- 
pounded: **Q.  Suppose  there  were  articles,  such  as  baby  clothes, 
packed  around  her  head,  and  then  those  articles  were  saturated 
with  kerosene  and  her  face  saturated  with  kerosene  and  a  match 
struck  to  her,  would  you  say  that  her  ears  would  bum  offt" 
And  again:  "This  fire  was  sufficient,  Doctor,  to  cook  the  brain 
through  the  skull  and,  in  view  of  that  fact,  how  hot  would  you 
say  the  heart  became?"  To  each  of  these  questions  counsel  for 
defendant  objected  upon  the  ground  that  it  was  not  founded 
upon  the  evidencei  but  the  objection  was  overruled,  and  the  wit- 
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ness  was  required  to  answer.    In  each  instance  the  ruling  was 
erroneous  and  manifestly  prejudicial. 

It  is  apparent  that  the  first  question  was  intended  to  develop 
the  fact  that  such  a  high  degree  of  heat  was  generated  about 
the  head  of  the  deceased  that  the  result  could  have  been  obtained 
only  through  criminal  agency.  The  purpose  of  the  second  ques- 
tion was  to  show  that  sufficient  heat  had  been  produced  to  cause 
the  contracted  condition  of  the  heart  disclosed  by  the  autopsy, 
and  to  establish  a  fact  very  material  to  the  state's  case.  In  each 
question  the  county  attorney  assumed  to  set  forth  certain  facts 
which  the  evidence  proved  or  tended  to  prove.  There  was  a 
great  amount  of  evidence  introduced.  The  record  of  it  consists 
of  157  typewritten  pages.  The  jurors  could  not  be  expected  to, 
remember  every  item  of  it,  or  to  weigh  it  with  the  skill  of  a 
trained  legal  mind.  When  the  trial  court  overruled  the  objec- 
tion, the  ruling  was  tantamount  to  a  declaration  from  the  court 
that  there  was  ample  evidence  to  prove  every  fact  recited  in 
each  question,  if  the  jury  believed  the  evidence.  But  there  is 
not  a  scintilla  of  evidence  that  baby  clothes  or  other  articles 
were  about  or  near  the  head  of  the  deceased  during  the  time  the 
fire  was  burning,  nor  is  there  any  evidence  whatever  that  the 
brains  were  cooked.  If  there  is  a  rule  of  the  law  of  evidence 
thoroughly  well  settled,  it  is  that  a  hypothetical  question  must 
be  based  upon  evidence  before  the  court  at  the  time  the  question 
is  asked.  {Cannan  v.  Montana  C.  By.  Co.,  32  Mont.  137,  79 
Pac.  690;  Wharton  on  Evidence,  sec.  452;  1  Wigmore  on  Evi- 
dence, sec.  672.) 

2.  A  witness,  Button,  testified  for  the  defendant  that  he  had 
[2]  been  engaged  in  physical  training  for  twenty-five  years; 
that  he  had  trained  wrestlers  and  boxers;  had  seen  the  effect  of 
blows  on  the  body;  had  seen  persons  rendelred  unconscious  by 
blows  from  the  fist ;  had  seen  the  effects  of  blows  upon  the  head 
and  had  had  many  cases,  in  teaching  boxing,  of  discoloration 
and  injury  to  the  muscles  by  blows.  He  was  then  asked  this 
question:  **Q.  I  will  ask  you  if  a  blow  upon  the  head  was  given, 
■0  as  to  render  a  person  unconscious,  what  would  be  the  ordi- 


56  Mont.]  State  v.  Riggs.  '  397 

nary  result  as  to  discoloration  of  the  head-  and  face  V  An  ob- 
jection to  the  question  was  sustained.  Defendant  then  offered 
to  prove  that  a  blow,  such  as  described  in  the  question,  would 
discolor  a  very  large  portion  of  that  side  of  the  head  and  face ; 
that  the  tissues  would  be  injured  and  the  blood  vessels  con- 
gested with  blood.  Upon  objection  by  the  state  the  offered  evi- 
dence was  excluded.  No  possible  valid  objection  could  be  made 
to  the  question.  The  inquiry  was  a  pertinent  one.  The  theory 
of  the  state — and  its  only  theory — ^was  that  Mrs.  Riggs  had  been 
struck  on  the  side  of  the  head  a  blow  sufficient  to  render  her 
unconscious.  The  autopsy  findings  failed  to  disclose  either  dis- 
coloration of  the  face  or  a  bruised  condition,  and  the  purpose 
of  the  offered  evidence  was  to  show  that  the  silence  of  the 
autopsy  record  upon  these  subjects  could  be  accounted  for  only 
upon  the  theory  that  no  such  blow  had  been  struck,  or,  in  other 
words,  if  such  a  blow  had  been  struck,  its  effect  would  have  been 
apparent  and  would  have  been  recorded  in  the  autopsy  notes. 
The  only  excuse  for  excluding  the  offered  evidence  is  that  the 
witness  had  not  shown  himself  qualified  to  state  the  facts  men- 
tioned in  the  offer.  That  the  witness  was  sufficiently  qualified 
to  state  that  a  blow  on  the  side  of  the  head  which  would  pro- 
di^ce  unconsciousness  would  ordinarily  cause  discoloration  of  the 
face  and  head  cannot  be  controverted.  What  additional  quaUfi- 
cations  were  necessary  to  enable  the  witness  to  add  that  there 
would  be  injury  or  congestion  of  the  blood  vessels! 

Nothing  can  so  discredit  courts  of  justice  as  decisions  which 
▼eil  them  in  a  shroud  of  mystery  and  shackle  their  proceedings 
by  technicarrules  so  abstruse  that  even  the  members  of  the  legal 
fraternity  cannot  understand  them:  Outside  of  the  courts,  any- 
one in  the  possession  of  his  mental  faculties  would  be  deemed 
competent  to  state  as  a  fact  that  which  everyone  knows  to  be  a 
fact.  Everyone  of  common  knowledge  and  understanding  knows 
£3]  that  the  so-called  discoloration  produced  by  a  blow  is  noth- 
ing" but  the  blood,  congested  or  extravasated,  showing  through 
the  outer  skin,  and  it  would  seem  in  all  reason  that  the  posses- 
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sion  of  a  small  amount  of  common  sense  would  have  qualified 
the  witness  sufficiently  to  give  the  offered  testimony. 

To  deny  the  defendant  the  right  to  introduce  this  evidence 
was  tantamount  to  denying  hiin  the  right  to  controvert  the 
state's  case  upon  the  most  important  item  of  it.  To  whatever 
extent  this  evidence  would  have  tended  to  refute  the  contention 
that  a  violent  blow  had  been  administered  to  the  side  of  Mrs. 
Biggs'  head,  to  that  extent  the  defendant  was  denied  the  right 
to  make  any  defense.  The  evidence  was  most  material,  and  its 
exclusion  could  not  fail  to  be  prejudicial. 

3.  The  evidence  in  this  ease  is  wholly  circumstantial  and,  in 
my  judgment,  entirely  insufficient  to  sustain  the  verdict.  It  fails 
[4}  altogether  to  meet  the  requirements  of  the  rule  that,  when- 
ever a  conviction  is  sought  upon  circumstantial  evidence,  the  cir- 
cumstances proved  must  be  consistent  with  each  other  and  with 
the  hypothesis  of  defendant's  guilt,  and  at  the  same  time  in- 
consistent with  any  rational  hypothesis  other  than  that  of  guilt 
(State  V.  Chemgnu,  48  Mont.  382,  138  Pac.  257 ;  State  v.  Sieff, 
54  Mont.  165,  168  Pac.  524),  or  the  same  rule  as  stated  by  other 
authorities:  ** Circumstantial  evidence,  to  warrant  a  conviction 
of  crime,  must  be  of  a  conclusive  nature  and  tendency,  leading, 
on  the  whole,  to  a  satisfactory  conclusion,  and  producing  a  rea- 
sonable and  moral  certainty  that  the  accused,  and  no  one  else, 
committed  the  crime  charged."  {Dunn  v.  People,  158  IlL  586, 
42  N.  E.  47.) 

The  evidence  is  not  only  intrinsically  deficient,  but  its  legal 
insufficiency  is  emphasized  by  the  facts  which  it  fails  to  prove 
or  tends  to  prove.     So  far  as  disclosed  by  the  record,  the  theory 
upon  which  the  state  proceeded  was  that  Mrs.  Biggs  had  been 
dealt  a  violent  blow  on  the  side  of  the  head  sufficient  to  render 
her  unconscious ;  that  her  body  was  then  moved  from  the  front 
room,  where  she  had  been  sleeping,  to  the  kitchen,  laid  upon 
the  floor,  her  clothing  saturated  with  kerosene,  a  fire  started, 
and  that  she  was  suffocated  by  the  smoke.    There  is  not  even 
a  scintilla  of  evidence  to  support  any  other  theory.    There  is 
not  any  evidence  of  a  telltale  bludgeon  with  which  the  blow^  was 
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stnick;  no  evidence  that  defendant's  hand  showed  signs  that 
he  had  struck  her  with  his  fist ;  no  evidence  of  blood  or  the  odor 
of  kerosene  on  his  clothing;  nothing  to  indicate  that  he  had  been 
near  a  fire;  no  evidence  of 'a  struggle  or  outcry;  no  evidence  of 
any  motive  on  the  part  of  the  defendant.  There  was  no  con- 
tusion on  the  head  of  the  deceased  and  no  evidence  upon  the 
nndersurface  of  the  scalp  that  a  blow  had,  been  administered. 
Although  defendant  slept  in  the  second-story  bedroom  with 
eight  children,  including  Opal,  the  stepdaughter,  aged  eighteen, 
and  a  witness  most  unfriendly  to  defendant,  there  is  not  a  sug- 
gestion that  anyone  heard  him  leave  his  bed  or  the  room,  from 
the  time  he  retired  at  8 :30  until  the  fire  was  discovered. 

The  evidence  does  not  exclude  the  theory  of  accidental  burn- 
ing and  death  from  shock.  Granting,  for  the  sake  of  argument, 
[5]  that  the  facts  and  circumstances  raise  conjectures,  suspi- 
cions and  probabilities  inconsistent  with  the  theory,  of  defend- 
ant's  innocence — and  I  insist  that  they  do  not  do  more — still 
this  court  is  committed  to  the  doctrine  that  ''a  defendant  mky 
not  be  convicted  on  conjectures,  however  shrewd,  on  suspicions, 
however  justified,  on  probabilities,  however  strong,  but  only 
upon  evidence  which  establishes  guilt  beyond  a  reasonable  doubt, 
that  is,  upon  proof  such  as  to  logically  compel  the  conviction , 
that  the  charge  is  true."  {State  v.  Midlins,  55  Mont.  95,  173 
Pac.  788.) 

The  verdict  in  this  case  can  rest  only  upon  mere  suspicion 
bom  and  nurtured  in  the  abhorrence  which  the  jury  must  have 
felt  for  a  man  so  brutal  in  his  conduct  toward  his  wife  and  so 
cowardly  that  he  would  not  incur  greater  risk  to  save  her  from 
their  burning  house.  No  useful  purpose  would  be  served  by  set- 
ting forth  the  evidence  at  length. 

Because  of  the  errors  herein  pointed  out,  the  judgment  and 
order  are  reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded, 

Mb.  Justice  Coopbb  concurs. 

Mb.  Justice  Hurly:  I  concur  in  the  result '  reached  by  Mr. 
Justice  HoLLOWAY  concerning  the  trial  court's  rulings  as  to  the 
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testimony  of  the  witness  Armstrong.  I  think  the  testimony  of 
the  witness  Button  should  have  been  received,  though  I  do  not 
feel  that  its  exclusion,  in  view  of  the  record  as  to  the  condition 
of  the  body  of  the  deceased,  was  prejudicial  error. 

Mb.  Chief  Justicb  Brantlt  and  Mb.  Justice  Patten:  We 
dissent.  From  a  careful  consideration  of  the  record,  we  are  of 
the  opinion  that  the  evidence  was  sufficient  to  justify  the  ver- 
dict, and  that  no  error,  prejudicial  to  the  defendant,  was  com- 
mitted by  the  court  during  the  trial.  It  is  therefore  our  opinion 
that  the  judgment  and  order  appealed  from  should  be  affirmed. 


SOLIRI,'  Respondent,  v.   PASSO  tst  ai,,,   Defendants; 

BERTOGLIO,  Appellant. 

(No.  4,036.) 
(Submitted  September  19,  1919.    Decided  November  5,  1919.) 

[185  Pac.  322.] 

Mechanics'  Liens — Foreclosure — Parties — Improvements — Con- 
structive Notice — Eqmty — Sale  of  Property — Distribution  of 
Proceeds — Estoppel — Waiver — Default  Judgment — Clerk  of 
District  Court — Dismissal  of  Actions. 

Default  Judgment — Entry  by  Clerk — Ministerial  Act. 

1.  The  clerk  of  the  district  court,  in  entering  judgment  by  default,  as 
provided  in  section  6719,  subdivision  1,  Bevised  Codes^  acts  ministerially, 
not  judicially. 

Same — When  Judgment  a  Nullity. 

2.  Whether  the  action  in  which,  upon  application  of  plaintiff,  the  clerk 
of  the  district  court  is  required  to  enter  judgment  upon  default  of  de- 
fendant, is  one  upon  contract  for  the  recovery  of  money  or  damages 
only,  the  clerk  must  determine  from  the  allegations  of  the  complaint 
alone,  and  if  it  is  not  such,  the  judgment  he  may  enter  is  a  nullity  and 
may  be  set  aside. 

Same — Mechanic's  Lien — ^Foreclosure.  '' 

3.  An  action  for  the  foreclosure  of  a  mechanic's  lien  Is  not  one  on 
contract  for  the  recovery  of  money  or  damages  only;  hence  the  clerk  of 
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the  district  court  is  withont  jurisdietion  to  enter  a  judgment  by  default 
in  such  an  action. 

Void  Judgment — ^Duty  of  Court  to  Cancel  Entry. 

4.  When  a  void  judgment  is  called  to  the  attention  of  the  court  in 
which  it  was  entered^  it  must  purge  its  records  of  the  nullity  by  cancel- 
ing the  entry. 

Mechanic's  Lien — ^Void  Default  Judgment — ^Waiver — Estoppel. 

5.  A  vdid  judgment  by  default  in  an  action  to  foreclose  a  mechanic's 
lien  which  made  no  reference  to /the  lien  referred  to  in  the  complaint 
did  not  constitute  a  waiver  or  estoppel  against  plaintiff  of  his  cause  of 
action. 

Dismissal  of  Action — Neglect  to  Enter  Judgment — ^Bule. 

6.  To  warrant  dismissal  of  an  action  after  verdict  or  final  dismissal, 
under  section  6715,  Bevised  Codes>  if  demand  for  entry  of  judgment  be 
not  made  for  more  than  six  months,  failure  of  the  party  entitled  to 
judgment  to  demand  its  entry  must  have  been  due  to  negligence  on  his 
part. 

Mechanic's  Lien — ^Proper  and  Necessary  Parties. 

7.  In  an  action  for  the  foreclosure  of  a  mechanic's  lien  all  persons 
holding  interests  or  liens  subsequent  to  the  inception  of  plaintiff's 
rights  are  proper  and  necessary  parties  defendant. 

[As  to  necessary  or  proper  parties  to  action  to  foreclose  mechanic's 
lien,  see  note  in  Ann.  Oaa.  19186,  3.]' 

Dismissal  of  Action — Neglect  to  Enter  Default  Judgment. 

8.  Held,  under  the  above  rule  (par.  6),  that  failure  of  plaintiff  if  an 
action  to  foreclose  a  mechanic's  lien  to  proceed  to  valid  judgment  within 
six  months  after  default  of  one  of  several  defendants  did  not,  in  view  of 
the  circumstances  presented^  constitute  neglect  on  his  part  so  as  to 
compel  dismissal  of  the  action,  nor  bar  further  proceedings  as  to  the 
other  defendants. 

Mechanic's  Lien — Improvements — Constructive  Notice. 

9.  One  who  acquires  an  interest  in  property  during  the  time  improve- 
ments are  being  placed  thereon  will  be  held  to  have  had  constructive 
notice  that  work  had  been  and  was  being  done  thereon. 

Same — Extent  of  Lien — Case  at  Bar. 

10.  F.  purchased  a  lot  from  D.  on  instalments;  after  repair  work  on 
a  building  situated  on  the  lot  had  started,  B.  advanced  $220  to  F.  with 
which  to  pay  the  last  installment  due  to  D.  D.  thereupon  gave  deed  to 
B.,  F.  being  also  indebted  to  B.  in  an  additional  amount  of  $600.  B. 
then  conveyed  to  F.,  the  amount  to  be  paid  by  the  latter,  being  the 
aggregate  of  the  sum  advanced  to  D.  and  the  amount  of  $600  owing  by 
F.  Heldf  in  an  action  to  foreclose  a  mechanic's  lien  for  work  done  on 
the  building,  that  it  was  at  least  the  interest  F.  had  at  the  timn  the 
work  was  commenced,  which  was  bound  by  the  lien,  not  a  less  interest 
caused  by  the  transactions  to  which  the  lien  claimant  was  not  a  party. 

Same — Equitable  Powers  of  Court — Sale  of  Property — Distribution  of  Pro- 
ceeds. 

11.  In  an  action  seeking  the  foreclosure  of  a  mechanic's  lien,  the  couri 
under  its  equity  powers  may  decree  whatever  is  necessary  to  protect  the 
rights  of  all  persons  interested;  and  where  an  adjustment  of  the  equi- 
ties is  difficult  and  a  partition  may  not  be  effected  without  injury,  a 
sale  of  the  entire  property  may  be  had  and  the  proceeds  of  sale  applied 
to  the  benefit  of  the  respective  claimants  in  the  order  of  their  priority. 

66  H«nt.— 26 
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Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

^cnoN  by  Victor  Soliri  against  Margaret  Fasso  and  others. 
From  the  judgment  and  an  order  denying  hjs  motion  for  a  new 
trial,  defendant  Dominick  Bertoglio  appeals.  Reversed  and  re- 
manded. 

Mr.  Edwin  M.  Lamb,  for  Appellant,  submitted  a  brief;  Mr. 
Frank  C.  Walker,  of  Counsel,  argued  the  cause  orally. 

We  contend  that  under  the  facts  disclosed  in  this  case,  plain- 
tiff should  be  denied  the  right  to  enforce  a  lien  upon  any  of 
the  property  for  the  following  reasons:  That  Mrs.  Margaret 
Fasso  was  never  the  owner  of  the  property  in  controversy ;  that 
the  work  and  material  did  not  enter  into  the  construction  of  an 
original  building;  that  there  is  no  proof  that  the  work  and  mate- 
rial enhanced  the  value  of  the  property ;  that  it  is  apparent  and 
clear  that  the  improvement,  if  any,  made  by  plaintiff  could 
not  be  removed  without  despoiling  a  part  of  defendant  Ber- 
toglio's  estate;  and  that  the  defendant,  Bertoglio,  did  not  con- 
sent to  the  work  and  material  being  performed  and  furnished 
and  had  no  knowledge  of  it. 

This  court  in  discussing  the  various  provisions  relative  to  liens 
makes  it  very  plain  that  it  is  thd  interest  only  of  a  judgment 
debtor  that  can  be  charged.     (Missoula  Mercantile  Co.  v.  O'Don- 
nell,  24  Mont.  65,  60  Pac.  594,  991.)     If  it  should  be  held  that 
Mrs.  Fasso  had  some  interest  in  this  property,  then  under  the 
principles  of  law  laid  down  by  our  court,  if  this  was  the  origi- 
nal building,  the  plaintiff  would  have  a  right  to  enforce  his  lien 
as  against  the  building  {Stritzel-Spaberg'  Lbr.  Co.  v.  Edwards, 
50  Mont.  49,  144  Pac.  772) ;  but  it  is  undisputed  that  the  work 
and  materials  were  for  the  mere  repair  and  improvement  of  a 
building  which  is  situated  upon  the  real  property  in  contro- 
versy, and  thus  a  part  of  the  realty  itself,  legal  title  of  which 
was  never  in  Mrs.  Margaret  Fasso.     {Ford  v.  Dixon,  171  Mo. 
App.  275,157  S.  W.  99.) 
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Mr.  Jos.  T,  Shea,  ioT  Respondent  Soliri,  Bnbmitted  a  brief; 
Mr.  Frank  Woody,  of  Counsel,  argued  the  cause  orally. 

We  contend  that  under  the  facts  disclosed  in  this  case,  re- 
spondent should  be  given  the  right  to  foreclose  his  lien  against 
the  property  involved,  for  the  following  reasons:  That  at  all 
times  herein  mentioned,  Margaret  Fasso  was  the  owner  of  the 
premises;  that  she  failed  to  defend  the  suit  of  foreclosure;  that 
appellant  Bertoglio  is  only  a  mortgagee  of  the  property  herein 
in  controversy;  and  that  appellant's  mortgage  was  taken  sub- 
ject, subsequent  and  subordinate  to  the  lien  of  plaintiff. 

As  bet't^een  a  mortgage  of  real  property  and  other  liens  or 
claims  which  may  attach  as  liens  on  the  premises,  the  general 
rule  is  that  that  which  is  first  in  time  is  first  in  right.  {Valley 
Lumber  Co.  v.  Wright,  2  Cal.  ^pp.  288,  84  Pac.  58;  Marquam 
V.  Ross,  47  Or.  374,  78  Pac.  698,  83  Pac.  852,  86  Pac.  1 ;  Ray  v. 
EaUenheck,  42  Fed.  381;  First  Nat.  Batik  of  Salem  v.  Salem 
Capital  Flour  MUls  Co.,  39  Fed.  89;  27  Cyc.  1171,  1172.) 

Where  there  is  no  valid  contract  between  the  owner  and  con- 
tractor, the  priority  of  mechanics'  liens  is  to  be  determined  by 
the  time  the  work  was  done,  or  the  materials  commenced  to  be 
furnished.  The  time  when  a  materialman  commenced  delivery 
fixes  his  rights  as  a  lien  claimant,  as  between  him  and  a  mort- 
gagee as  well  as  other  lien  claimants.  (Burnett  v.  Ol<is,  154 
Cal.  249,  97  Pac.  423.) 

If  a  mortgage  for  purchase  money  be  npt  simultaneous  with 
the  conveyance,  but  subsequent,  and  before  it  is  executed  and 
recorded  the  purchaser  enters  into  a  contract  for  the  erection 
of  a  building  upon  the  land,  the  mechanic's  lien  is  superior  to 
the  lien  of  the  mortgage.  (2  Jones  on  Liens,  sec.  1458.)  The 
lien  has  priority  over  a  mortgage  recorded  after  the  making 
of  the  contract  under  which  the  lien  is  claimed.  (Id.,  sec.  1465 ; 
see,  also,  sees.  1480,  1487,  1617b.) 

MR.  JUSTICE  HURLT  delivered  the  opinion  of  the  court. 

Plaintiff  brought  action  for  the  recovery  of  a  balance  due 
from  Margaret  Fasso,  one  of  the  defendants,  by  reason  of  his 
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performance  of  a  contract  for  the  repair  and  construction  of  a 
dwelling-house,  and  for  the  foreclosure  of  a  mechanic's  lien 
alleged  to  have  been  duly  perfected,  affectihg  such  building  and 
the  lot  on  which  the  same  is  situated. 

The  complaint  alleges  **that  the  legal  title  to  the  property  is 
in  the  name  of  defendant  Bertoglio  under  and  by  virtue  of  a 
warranty  deed  executed  on  the  twenty-first  day  of  February, 
1914 ;  which  warranty  deed,  though  absolute  on  its  face,  was  and 
is  intended  as  a  mortgage  on  the  property,  and  that  said  mort- 
gage was  executed  several  months  after  the  work  was  commenced 
and  the  materials  furnished,"  etc.,  and  prays  that- the  adverse 
claims  of  the  defendant  be  adjudged  subordinate  to  plaintiff's 
lien. 

The  answer  of  the  defendant  Bertoglio  admits  that  the  legal 
title  to  the  property  is  in  his  name,  alleges  ownership  since  the 
twenty-first  day  of  February,  1914,  and  denies  all  other  allega- 
tioHB  of  the  complaint. 

It  appears  that,  after  the  commencement  of  the  action,  process 
was  duly  served  upon  each  defendant,  and  that  the  defendant 
Fasso  failed  to  appear.  On  the  30th  of  April,  1915,  prior  to 
the  filing  of  answers  but  after  appearance  by  the  other  defend- 
ants, plaintiff's  attorney  caused  the  default  of  the  defendant 
Fasso  to  be  entered  and  on  the  same  day  at  his  instance  the 
clerk  entered  and  docketed  a  money  judgment  against  said  de- 
fendant for  the  sum  of  $1,350  and  costs,  which  judgment  makes 
no  reference  to  the  lien  referred  to  in  the  complaint. 

The  cause  came  on  for  trial  on  the  eighteenth  day  of  Januarj% 
1916,  and  before  the  introduction  of  any  evidence  the  plaintiff 
moved  the  court  to  set  aside  the  judgment,  on  the  ground  that 
it  had  been  inadvertently  entered.  The  court,  over  appellant's 
objection,  granted  the  motion,  basing  the  ruling  upon  the  grounds 
that,  the  action  being  for  the  foreclosure  of  a  lien,  the  clerk  was 
without  authority  to  enter  the  judgment;  that  it  was  a  mere 
nullity  and  could  be  stricken  from  the  records  at  any  time  on 
motion  of  the  plaintiff  or  the  defendant  or  of  the  court's  own 
volition.     The  court  then  permitted  plaintiff  to  proceed  with 
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proof  as  to  the  cause  of  action,  over  defendants'  objection  that 
the  court  was  without  jurisdiction  of  the  subject  matter,  in  that 
more  than  six  months  had  elapsed  since  the  entry  of  the  default 
and  judgment,  and  that,  the  cause  of  action  having  been  merged 
in  a  judgment  against  defendant  FaSso  only,  plaintiff  was 
thereby  estopped  from  proceeding  further  against  the  remain- 
ing defendants. 

The  defendant  Fasso,  before  the  date  of  any  of  the  matters 
herein  referred  to,  had  entered  into  a  contract  with  one  Mrs. 
Dreeland  for  the  purchase  of  the  lot  upon  which  the  building  is 
situated,  and  had  not  fully  completed  her  payments  therefor 
at  the  time  the  plaintiff  commenced  his  work  upon  the  building. 
After  the  work  was  started,  defendant  Bertoglio  advanced  either 
$200  or  $225  with  which  to  pay  Mrs.  Dreeland  the  balance  due 
her.  Whether  this  money  was  given  to  Mrs.  Fasso  for  the  pur- 
pose  of  paying  Mrs.  Dreeland,  or  paid  directly  to  Mrs.  Dreeland 
by  Bertoglio,  is  not  clear.  Mrs.  Dreeland  /then  gave  to  Ber- 
toglio a  deed  for  the  premises.  At  that  time  Mrs.  Fasso  was 
also  indebted  to  Bertoglio  upon  a  pre-existing  indebtedness 
amounting  to  some  $600  or  $700.  Some  weeks  or  months  after 
the  taking  of  the  deed  by  Bertoglio,  he  and  Mrs.  Fasso  entered 
into  an  agreement  for  the  conveyance  of  the  property  by  him 
to  her  for  the  sum  of  $879.35,  to  be  paid  in  monthly  install- 
ments; the  amount  to  be  paid  by  Mrs.  Fasso  apparently  being 
the  aggregate  of  the  sum  advanced  to  Mrs.  Dreeland  and  the 
other  indebtedness  owilig  by  Mrs.  Fasso  to  him.  Mrs.  Fasso  tes- 
tified that  the  purpose  of  these  transactions  was  to  furnish  secu- 
rity to  Bertoglio  upon  the  premises  for  the  entire  indebtedness, 
though  the  contract  is  in  the  ordinary  form  of  one  for  the  sale 
and  purchase  of  real  property  and  makes  no  reference  to  its 
being  given  for  security.  Bertoglio  was  not  sworn  as  a  witness 
upon  the  trial. 

The  trial  court  found  that  the  transactions  in  effect  consti- 
toted  a  mortgage  in  favor  of  Bertoglio  against  the  property,  and 
that,  it  having  been  entered  into  after  the  commencement  of 
Tvork  and  the  furnishing  of  materials  by  the  lien  claimants,  the 
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liens  were  superior  in  right  to  the  interests  of  Bertoglio,  and 
also  determined  that  the  lien  of  the  Western  Lumber  Company 
was  superior  to  the  lien  of  plaintiff.  The  appellant  has  argued 
in  his  brief  only  the  points  hereafter  discussed. 

It  is  contended  that  there  is  no  evidence  showing  any  title 
in  the  defendant  Fasso,  and  that,  the  .work  and  materials  hav- 
ing been  furnished  for  repairing  and  building  an  addition  to  a 
structure  already  upon  the  premises,  the  claim  of  the  plaintiff, 
even  if  not  waived  or  extinguished  by  the  entry  of  a  personal 
judgment,  does  liot  constitute  any  charge  whatsoever  against  the 
property. 

Section  6719,  subdivision  1,  of  the  Revised  Codes,  provides: 
**In  an  action  arising  upon  contract  for  the  recovery  of  money 
or  damagies  only,  if  no  answer,  demurrer,  •  •  •  has  been 
[1, 2]  filed  with  the  clerk,  •  •  •  the  clerk,  upon  applica- 
tion of  the  plaintiff,  must  enter  the  default  of  the  defendant, 
and  immediately  thereafter  enter  judgment  for  the  amount  spe- 
cified in  the  complaint,"  etc.  An  examination  of  this  statute 
leads  to  the  conclusion  that  the  clerk,  in  entering  judgment 
thereunder,  acts  ministerially  and  not  judicially,  and  must  de- 
termine from  the  allegations  of  the  complaint  alone  whether 
the  action  is  one  upon  contract  for  the  recovery  of  money  or 
damages  only,  and,  if  not,  then  he  has  no  authority  to  enter  a 
judgment  therein,  and  if  he  mistakes,  the  judgment  is  a  nullity. 
{McDonald  v.  City  of  PlacerviUe,  6  Cal.  Unrep.  192,  55  Pae. 
600;  Grossman  v.  Vivienda  W.  Co.,  136  Cal.  571,  69  Pac.  220; 
Shay  V.  Chicago  C.  Co.,  Ill  Cal.  549,  44  Pac.  237,  and  cases 
there  cited.) 

An  action  for  the  foreclosure  of  a  lien  is  not  an  action  on 
[3]  contract  for  the  recovery  of  money  or  damages  only.  Con- 
ceding that  under  the  authority  of  Missoula  Mercantile  Co.  v. 
O'Donnell,  24  Mont.  65,  60  Pac.  594,  991,  and  other  decisions 
of  this  court,  a  lien  claimant  may  waive  his  lien  and  take  judg- 
ment in  the  proper  cases  for  money  only,  the  entry  of  judgment 
by  the  clerk  alone,  without  an  order  of  the  court,  might  in  effect 
amount  to  a  dismissal  of  the  action  as  to  the  remaining  defend- 
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ants,  without  any  direction  from  plaintiff,  or  might  at  least  con- 
stitute a  bar  to  further  proceedings  therein.  Tl^e  rendition  of 
a  proper  judgment  under  these  circumstances  required,  not  the 
performance  of  a  mere  ministerial  function,  but  judicial  action. 
However,  the  language  of  the  statute  is  clear,  and,  in  actions 
where  something  other  than  the  relief  provided  for  therein  is 
demanded  the  clerk  is  without  jurisdiction  to  enter  judgment. 
{State  ex  rel.  Beser  v.  District  CouH,  58  Mont.  235,  163  Pac. 
1149.) 

The  judgment  entered,  being  beyond  the  clerk's  jurisdiction, 
was  a  mere  nullity  and  may  be  set  aside.  {State  ex  rel.  Smith 
v.  District  Court,  55  Mont.  602,  179  Pac.  831.)  ''When  a  void 
[4]  judgment  is  called  to  the  attention  of  a  court  in  which  it 
was  entered,  it  \&  incumbent  upon  that  tribunal  to  purge  its 
records  of  the  nullity  by  canceling  the  entry."  {Hodgdon  v. 
Ooodspeed,  60  Or.  1,  118  Pac.  167.)  Being  void,  it  would  not 
[6]  constitute  a  waiver  or  estoppel  against  the  plaintiff  of  his 
cause  of  action  upon  the  lien.  {Firden  v.  Heime,  27  Mont.  107, 
69  Pac.  829.) 

Our  statute  (sec.  6714,  Rev.  Codes)  provides  that  an  action 
[6]  may  be  dismissed  **by  the  court,  when  after  verdict  or  final 
submission,  the  party  entitled  to  judgment  neglects  to  demand 
and  have  the  same  entered  for  more  than  six, months."  (See 
Btde  V.  Butori,  49  Mont.  342,  141  Pac.  672 ;  State  ex  rel.  Stiefel 
V.  District  Court,  37  Mont.  298,  96  Pac.  337;  Framman  v. 
Davies,  32  Mont.  251,  80  Pac.  251 ;  Pullen  v.  City  of  Butte,  45 
Mont.  46,  121  Pac.  878 ;  State  ex  rel.  Kohl  v.  District  Court,  46 
Mont.  348,  128  Pac.  582 ;  Joyce  v.  McDonald,  51  Mont.  163,  149 
Pac.  953.) 

It  was  said  in  Bute  v.  Butori,  supra,  that,  at  the  time  the 
opinion  was  rendered  therein,  the  only  prior  decision  of  this 
court,  which  could  be  claimed  as  lending  any  support  to  the 
theory  that  the  mere  failure  of  a  defendant  to  enter  judgment 
withiuj  the  six  months'  period  would  constitute  a  bar  to  proceed- 
ing further  therein,  was  that  of  State  ex  rel.  Stiefel  v.  District 
Court,  supra.    After  quoting  from  the  opinion  in  the  lajst-men- 
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tioned  case,  Mr.  Justice  Sanner,  speaking  for  the  court,  said: 
"This  language  is  to  be  considered  in  connection  with  the  cir- 
cumstances under  which  it  was  uttered,  viz.,  an  intentional  omis- 
sion to  have  the  judgment  entered.  We  repeat  now  that,  in  the 
provision  referred  to,  *may*  means  *must';  and,  when  a  case 
presented  ia  within  this  provision,  the  court  has  no  power  to 
relieve  from  it,  or  to  say  that  it  shall  not  be  applied.  But  the 
fact  that  a  statute  is  mandatory  does  not  deprive  the  Courts  of 
all  judicial  faculty  to  .determine  whether  the  case  presented  is 
within  such  statute.  Discretion  in  that  sense  always  exists. 
What,  then,  are  the  circumstances  under  which  the  action  must 
be  dismissed  by  the  court?  They  are,  not  when  the  party  en- 
titled to  judgment  faUs  to  demand  and  have  it  entered  within 
six  months  after  submission  or  verdict,  but n when  he  neglects  so 
to  do.  The  choice  of  the  verb  'neglects'  cannot  be  regarded  as 
accidental,  for  it  is  not  the  policy  of  our  law  that  a  party  shall 
suffer  who  is  without  fault,  and  the  provision  appears  to  hav;^ 
been  taken  from  California,  where,  prior  to  its  adoption  in  this 
state,  a  fixed  construction  had  been  placed  upon  it  with  refer- 
ence to  this  very  word.  In  Gardner  v.  Tattmi,  77  Cal.  458,  19 
Pac.  879,  decided  in  1888,  the  court  said:  *We  nevertheless  think 
that  the  refusal  to  dismiss  the  action  was  proper  under  the  cir- 
cumstances. The  rule  established  by  the  statute  applies  to  cases 
where  the  party  has  been  guilty  of  negligence.  •  •  •  If  the 
plaintiff  was  guilty  of  any  negligence,  •  •  •  it  was  of  such 
a  slight  character  as  not  to  bring  him  within  the  scope  of  the 
provision.'  "     (Ride  v.  Butori,  supra.) 

It  is  self-evident  that  in  an  action  for  the  foreclosure  of  a 
[7]  mechanic's  lien  all  persons  holding  interests  or  liens  suhse- 
quent  to  the  inception  of  the  plaintiff's  rights  are  proper  and 
necessary  parties  defendant  if  the  plaintiff  is  to  pursue  his  lien 
claim  to  final  adjudication,  and  that  the  interests  of  all  such 
persons  must  be  determined  therein,  else  such  persons  are  not 
bound  nor  their  rights  affected  thereby.  Plaintiff's  right  to  a 
lien  was  being  controverted  by  the  defendants  Bertoglio  and 
Western  Lumber  Company,  and  it  appears  that  itt  the  time  of 
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filing  their  answers  no  question  was  raised  by  them  as  to  the 
entry  of  judgment  against  Passo,  though  the  judgment  waa  then 
a  matter  of  public  record;  also,  that  following  the  service  and 
filing  of  said  answers  the  plaintiff  replied  thereto,  and  that  issue 
was  joined  between  the  answering  defendants  and  the  plaintiff; 
and,  from  all  that  appears,  the  case  came  on  for  trial  as  early 
as  could  be  expected  after  issue  was  joined. 

In  State  ex  rel,  Stiefel  v.  District  Covrt,  supra,  the  facts 
^ found  constituted  "neglect"  on  the  part  of  the  plaintiff,  and 
consequently,  under  the  terms  of  the  statute,  the  plaintiff  was 
held  barred  from  further  proceeding  therewith.  The  holding 
was  based  on  the  theory  that  under  the  conditions  stated  there 
had  been  a  "final  submission"  as  to  the  defendant  Stiefel  by 
the  entry  of  his  default,  because  there  could  have  been  entered 
a  judgment  effectually  determining  the  questions  involved  be- 
tween him  and  the  plaintiff,  without  regard  to  the  other  de- 
fendants. 

In  Joyce  V.  McDonald,  supra,  the  court  held  that  the  failure 
to  have  Judgment  entered,  under  the  circumstances  there*  re- 
ferred to,  even  though  seveAl  years  had  elapsed  after  final  sub- 
mission, did  not  bar  the  right  to  enter  the  judgment. 

Here,  had  the  plaintiff  made  valid  application  to  the  court  for 
£8]     a  judgment  against  Mrs.  Fasso,  the  court  could  only  have 
determined  the  questions  involved  as  between  her  and  the  plain- 
tiff, leaving  undetermined  the  respective  claims  of  the  remaining 
defendants.    Then,  upon  a  trial  as  between  plaintiff  and  the 
remaining  defendants,  unless  the  plaintiff  had  waived  his  lien 
by  the  course  pursued,  the  court  would  have  been  compelled  to 
render  a  second  judgment,  perhaps  limiting  or  modifying  the 
previous  one.     Certainly,  the  law  does  not  contemplate  trying 
lawsuits  piecemeal,  nor  does  it  require  the  doing  of  useless 
things.    We  feel  that  the  failure  of  the  plaintiff  to  proceed  to 
a  valid  judgment  as  to  the  defendant  in  default,  in  view  of  the 
facts  and  circumstances  shown,  did  not  constitute  neglect  on  his 
part,  nor  a  bar  to  further  proceeding  with  the  cause  as  to  all 
the  defendants. 
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No  matter  what  the  form  of  the  transaction  between  Fasso, 
Bertoglio  and  Dreeland  may  have  been,  Mrs.  Fasso  still  retains 
an  equitable  interest  in  the  property.  The  testimony  shows  that 
she  continued  her  residence  thereon,  and  was  so  residing  at  the 
time  of  trial,  and  no  evidence  was  tendered  showing  a  cancella- 
tion of  her  rights  under  the  contract.  Bertoglio  acquired  his 
[9]  interest  during  the  period  of  construction,  and  must  be 
charged  with  at  least  constructive  notice  that  work  had  been 
done  and  was  being  done. 

After  Bertoglio  made  the  advance  of  money  for  Mrs.  Dree- 
[10]  land,  the  contract  made  between  him  and  Mrs.  Fasso  in 
effect  enhanced  the  purchase  price  to  be  paid  by  Mrs.  Fasso  for 
the  lot,  and  which,  if  appellant's  position  is  correct,  would  like- 
wise charge  the  property  with  a  larger  indebtedness  than  the 
original  contract  price,  to  the  prejudice  of  the  lien  claimants  to 
the  amount  of  the  antecedent  debt  owing  by  Mrs.  Fasso  to  Ber- 
toglio. It  IB  at  least  the  interest  which  Mrs.  Fasso  had  at  the 
time  of  the  commencement  of  the  work  which  is  bound  by  the 
lienr,  not  a  less  interest  caused  by  collateral  transactions  to  which 
the  lien  claimants  are  not  parties. 

In  Hichox  v.  Greenwood,  94  111.  266,  a  situation  somewhat 
similar  to  the  one  under  consideration  here  was  involved. 
Hickox,  the  owner  of  a  lot,  entered  into  a  contract  with  one 
Peat  for  the  sale  of  the  same  for  the  sum  of  $200.  Peat  there- 
after caused  a  house  to  be  built  upon  the  premises.  After  the 
work  was  started  by  the  contractor.  Peat  found  that  he  was  in 
need  of  additional  funds  and  borrowed  an  additional  $230  from 
Hickox.  The  original  agreement  was  then  abrogated  and  a  new 
contract  entered  into  in  the  ordinary  form,  for  the  sale  by 
Hickox  to  Peat  of  the  lot  for  a  stated  consideration  of  $430. 
A  suit, was  afterward  brought  which  involved  the  priority  be- 
tween a  mechanic's  lien  filed  by  the  contractor  and  the  rights 
of  Hickox  under  his  agreements  with  Peat.  The  supreme  court 
said:  *'As  to  the  $230,  which  was  lent  to  Peat  by  Hickox  after 
the  making  of  the  building  contract,  Hickox  occupies  in  equity 
the  position  of  the  holder  of  an  encumbrance  subsequent  to  the 
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building  contract  and  subordinate  to  the  mechanic's  lien.  This 
is  an  encumbrance,  not  upon  the  fee,  but  upon  Peat's  interest 
in  the  lot." 

Whether  the  situation  creates  a  resulting  trust,  or  a  mere 
mortgage,  or  a  sale,  we  deem  not  of  serious  consequence.  Mrs. 
Fasso  having  an  equitable  interest  in  the  property,  the  lien  at- 
tached to  such  equity  whatever  it  may  have  been.  While  de- 
fendant Bertoglio  is  not  seeking  to  establish  a  claim  for  a  money 
[11]  judgment,  this  being  an  action  involving  the  adjustment 
of  equitable  rights,  we  believe  it  is  within  the  province  of  the 
court  to  adjust  and  determine  those  rights.  **  While  the  right 
to  a. lien  is  purely  statutory,  and  coiApliance  with  the  statute 
is  necessary  to  the  existence  of  a  lien,  •  •  *  the  necessary 
steps  once  having  been  taken,  the  lien  law  is  subject  to  the  most 
liberal  construction;  for  it  is  remedial  in  character,  and  rests 
upon  the  broad  principle  of  natural  equity  and  commercial 
necessity."  {Siritzd  etc.  L.  Co,  v.  Edwards,  50  Mont.  49,  144 
Pac.  722.)  ** While  the  mechanic's  lien  law  ia  statutory,  it  is 
also  equitable  in  its  nature,  and  rights  under  it  or  associated 
with  them  must  yield  to  the  power  of  a  court  of  equity  to  decree 
that  which  is  necessary  to  protect  the  rights  of  all  interested." 
(Phillips  on  Mechanics'  Liens,  sec.  257.) 

The  authorities  are  not  in  harmony,  but  in  some  instances  it 
ifl  held  that  where  an  adjustment  of  the  equities  is  difficult,  and 
where  a  partition  may  not  be  effected  without  injury,  a  sale  of 
the  entire  property  may  be  had  and  the  proceeds  of  sale  applied 
to  the  benefit  of  the  respective  claimants  in  the  order  of  their 
priority.  (27  Cyc.  445;  Buggies  v.  Blank,  15  111.  App.  (Bradw.) 
436.) 

While  it  is  true  that  the  sum  advanced  to  Mrs.  Dreeland 
creates  an  interest  in  favor  of  Bertoglio,  superior  to  the  lien 
claims  both  as  to  the  lot  and  building  (sec.  5721,  Rev.  Codes; 
Johnson  v.  Puritan  M.  C.  Co.,  19  Mont.  30,  47  Pac.  337,  and 
cases  there  cited),  nevertheless  the  actual  value  of  the  property 
and  the  improvements  is  greatly  in  excess  of  this  noriiinal  in- 
terest.   In  view  of  the  peculiar  circumstances  involved  and 
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based  upon  the  record  in  this  particulair  in/stance,  we  believe 
that  a  preservation  of  the  equities  may  be  best  obtained  by  a 
sale  of  the  entire  property ;  the  proceeds  to  be  applied  as  herein- 
after indicated. 

We  are  unable  to  determine  from  the  record  whether  any  of 
the  sums  due  Bertoglio  have  been  repaid,  and,  before  a  proper 
disposition  of  all  the  equities  can  be  had,  these  facts  must  be 
determined  by  the  trial  court.  In  our  opinion,  after  this  de- 
termination, if  neither  of  the  lien  claimants  pay  to  Bertoglio, 
within  such  reasonable  time  as  may  be  fixed  by  the  court,  the 
amount  advanced  by  him  to  Mrs.  Dreeland  with  interest  thereon, 
then  the  property  should  be  sold  and  the  proceeds  applied,  first, 
to  the  payment  of  costs,  then  to  the  amount  paid  by  Bertoglio 
t^  Mrs.  Dreeland,  'v^ith  interest,  then  to  the  payment  of  the  re- 
spective mechanics'  lien  claimants  in  the  order  of  their  priority, 
if  either  has  any  greater  legal  right  than  the  other,  and,  if  any 
surplus  remains,  the  balance  to  Bertoglio  upon  the  amount  of 
the  additional  indebtedness  held  by  him  against  Mrs.  Fasso 
secured  by  the  contract  in  question,  and  the  remainder  to  Mrs. 
Fasso.  If  either  lien  claimant  before  judgment  or  sale  pays 
Bertoglio  the  amount  remaining  due  him  by  reason  of  the  ad- 
vancement to  Mrs.  Dreeland,  we  think  section  5724  of  the  Re- 
vised Codes  furnishes  ample  protection,  and  such  sum  should 
be  repaid  such  claimant  before  any  of  the  proceeds  of  the  sale 
are  applied  upon  the  lien  claims. 

The  judgment  and  order  appealed  from  are  reversed  and  the 
cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantlt  and  Associate  Justices  Hollo- 
way,  Fatten  and  Coopeb  concur. 
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STATE,  Relator,  v.  STATE  BOABD  OP  EQUALIZATION 

bt  al..  Respondents. 

(No.  4,478.) 
(Submitted  October  8,  1919.    Decided  November  6,  1919.) 

[185  Pac.  708.] 

Mandamus  —  Constitution  —  Taxation  —  Assessment  —  Electrtc 
Power  Plants — State  Board  of  Equalization — Powers — Stat- 
utes and  Statutory  Construction — **Expressio  Vvdus,"  etc. 

Taxation — ^Electric  Power  Plants — State  Board  of  Equalization — Power  to 
Make  Original  Assessments — Constitution — Statutes. 

1.  By  section  16,  Article  XII,  of  the  Constitution,  the  legislature  is 
vested  with  plenary  power  in  matters  of  the  assessment  of  property  for 
purposes  of  taxation,  including  the  power  to  designate  the  agency 
through  which  the  assessment  shall  be  made;  hence  section  1,  Chapter 
48,  Laws  of  1919,  which  authorizes  the  state  board  of  equalization  to 
make  an  original  assessment  of  the  rights  of  way,  pole  and  transmis- 
flion  lines,  distributing  systems,  etc,  of  electric  power  companies,  is  not 
constitutionally  objectionable  9»  conferring  the  power  upon  an  unauthor- 
ized agency. 

[As  to  valuation  of  railroad  property  for  purpose  of  taxation,  see 
note  in  Ann.  Oas.  1917A,  1079.} 

ODDstitution — Construction — "ExpresHo  UnitLs"  Doctrine. 

2.  The  maxim  "expressio  unius  est  exclusio  dlterivs"  is  a  rule  of  inter- 
pretation, and  cannot  be  made  to  serve  as  a  means  of  restricting  the 
plenary  power  of  the  legislature  nor  to  control  an  express  provision  of 
the  Constitution.  \ 

Same — Nature  of  Instrument. 

3.  The  Constitution  is  not  a  grant  of,  but  a  limitation  upon  the  powers 
of  the  legislature. 

Same — Legislature— Extent  of  Power. 

4.  Under  the  rule  above  (paragraph  3),  where  the  constitutionality 
of  a  statute  is  in  question,  the  inquiry  is  not  whether  the  legislature  had 
the  power  to  enact  it  under  express  terms  in  the  Constitution,  but 
whether  there  is  aught  in  that  instrument  which  forbade  it  from  enact- 
ing it. 

Same — State  Board  of  Equalization — Powers. 

5.  Obiter:  The  provisions  of  the  Constitution  being  mandatory  and 
prohibitory,  the  legislature  cannot  take  from  the  state  board  of  equal- 
ization the  power  conferred  upon  it  by  section  16,  AHicle  XII  thereof, 
to  assess  railroad  property, .  nor  vest  such  power  elsewhere. 

Taxation—State  Board  of  Equalization — ^Powers — Constitution. 

6.  Held,  under  the  rule  declared  in  paragraph  2  above,  that  the  con- 
tention that  by  conferring  the  power  of  assessing  the  property  of  rail- 
roads upon  the  state  board  of  equalization  (Art.  XII,  sec.  16),  the  Con- 
stitution impliedly  excluded  all  other  powers  of  original  assessment,  is 
without  merit. 
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Same — ^AMessment — ^B^  Whom  Made— -Bights  of  Tazpajer. 

7.  So  long  as  the  principles  of  uniformity  and  jnst  valuation  of  Us 
propertjr  for  taxation  purposes,  guaranteed  hj  the  Constitution,  are 
observed  by  the  assessing  officers,  the  taxpayer  may  not  insist  upon  the 
right  to  have  his  assessment  made,  in  the  first  instance,  by  any  par- 
ticular officer,  or  to  have  it  equalized  by  any  particular  reviewing  board. 

Same — Electric  Power  Plants — Assessment— Statutes — Construction* 

8.  Since  Chapter  49,  Laws  of  1919,  relating  to  the  assessment  of  elec^ 
trie  power  and  transmission  Hues,  does  not  repeal  existing  statutes  on 
the  subject  of  assessment  of  property  for  taxing  purposes,  it  must  b^ 
treated  as  a  supplement  thereto,  and  its  various  sections  and  those  of 
other  Acts  in. pari  materia,  construed  together. 

Statutory  Construction — ^Validity — Rule. 

9.  In  construing  a  statute,  every  reasonable  doubt  is  to  be  resolved 
in  favor  of  its  validity,  and  an  interpretation  which  will  nullify  it 
should  not  be  given  it  unless  it  is  clearly  necessary. 

Taxation — Assessment — Electric  Power  Plants  —  Mileage  Basis  —  Constitu- 
tion. 

10.  Held,  that  that  part  of  section  9,  Chapter  49,  of  Laws  of  1919, 
which  prescribes  that  when  the  value  of  the  entire  property  of,  inter 
alitk,  power  and  transmission  lines,  wherever  situated  has  been  ascer- 
tained by  the  state  board  of  equalization,  its  value  for  taxation  shall 
be  that  portion  of  the  total  value  of  the  entire  plant  and  property, 
wherever  situated,  that  the  total  mileage  within  this  state  bears  to  the 
total  mileage  wherever  situated  after  deducting  from  such  portion  the 
total  assessed  value  of  the  property  which  has  been  assessed  by  the 
county  assessors,  does  not  establish  an  arbitrary  rule  of  assessment  or 
require  the  assessment  of  property  situate  outside  the  state,  but  only 
requires  that  the  total  value  of  the  plant,  wherever  situated,  shall  be 
taken  into  consideVation  in  determining  the  actual  cash  value,  for  taxa- 
tion, of  that  portion  of  the  plant  and  property  situated  within  ths 
state. 

Same — State  ^oard  of  Equalization — Assessment  of  Electric  Power  Plants— 
Maridamus, 

11.  Held,  that,  the  state  board  of  equalization  being  an  agency  created 
by  the  Constitution  with  well-defined  powers,  discretionary  in  character, 
and  Chapter  49,  Laws  of  1919,  not  attempting  to  direct  the  board  as 
to  the  method  or  means  to  be  pursued  by  it  in  arriving  at  the  actual 
value  of  the  property  of  electric  power  corporations,  the  supreme  court 
cannot,  by  writ  of  mandate,  interfere  and  direct  the  board  how  to  make 
the  assessment ;  so  long  as  it  is  not  guilty  of  fraud  and  does  not  adopt 
a  fundamentally  wrong  principle  of  assessment,  courts  cannot  interpose. 

Original  application  for  mandamus,  by  the  State  on  the  rela- 
tion of  the  Attorney  General,  to  compel  the  State  Board  of 
Equalization  to  make  certain  assessments  of  property  of  the 
Montana  Power  Company,  the  Great  Falls  Power  Company, 
and  other  companies  of  the  same  nature,  in  accordance  with  the 
provisions  of  section  1,  Chapter  48,  and  section  6,  Chapter  49, 
of  the  Laws  of  1919.  Motion  to  quash  the  alternative  writ  and 
dismiss  the  proceeding  overruled,  and  respondents  givea  leave 
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to  answer  within  ten  days;  otherwise  peremptory  writ  ordered 
to  issue. 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr,  Frank  Woody, 
Assistant  Attorney  General,  for  the  Relator,  submitted  a  brief, 
and  one  ih  reply  to  the  briefs  filed  by  Mr.  John  0.  Brown,  for 
Respondent  Board,  and  Mr.  W.  B.  Rodgers,  Mr.  D.  M.  Kelly  and 
Mr.  Henry  C.  Smith,  Amici  Cwriae. 

While  it  is  true  that  ordinarily  mandamus  will  not  lie  to  con- 
trol, direct  or  review  the  actions  of  assessing  boards  or  officers, 
yet  there  are  certain  exceptions  to  this  rule.  One  exception  is 
where  there  is  actual  fraud  in  making  the  assessment,  or  where 
there  is  conduct  so  oppressive,  or  arbitrary,  or  capricious  as  to 
amount  to  fraud,  or  where  the  assessed  value  is  so  grossly 
in  excess  of  or  below  the  true  value  as  to  show  a  failure  to 
exercise  sound  judgment  or  discretion.  Here,  with  reference 
to  the  assessments  made  by  the  county  assessors,  we  set  out  in 
our  petition  and  affidavit  that  the  property  assessed  by  the 
county  assessors  was  assessed  at  only  forty  per  centum  of  its 
full  cash  value  and  not  at  its  full  cash  value  as  required  by  the 
statute,  and  that  the  property  was  assessed  at  such  values  upon 
the  representations  and  statements  of  the  owners  that  such 
yalues  were  the  full  cash  values  thereof,  which  statements  and 
representations  the  county  assessors  believed  to  be  true.  And 
that  it  was  by  reason  of  being  misled  by  these  statements  that 
the  county  assessors  assessed  the  property  at  such  values.  This 
in  effect  charges  that  the  county  assessors  did  not  exercise  any 
judgment  or  discretion  whatever  but  blindly  accepted  the  state- 
ments of  the  property  owners  as  to  its  value.  We  further 
charge  that  the  county  assessors  failed  to  take  into  considera- 
tion any  matters  or  facts,  or  any  of  the  conditions  or  circum- 
stances connected  with  the  property  and  its  use,  and  which  affect 
the  value  thereof,  but  relied  solely  and  wholly  on  the  values  as 
stated  and  represented  by  the  property  owner. 

With  reference  to  the  assessments  attempted  to  be  made  by 
the  state  board  of  equalization,  we  charge  that  the  board  fixed 
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the  values  without  any  reason  whatever  for  so  doing,  and  that 
they  failed  to  take  into  consideration  any  matters  of  facts,  or 
any  of  the  conditions  or  circumstances  connected  witli  the  prop- 
erty and  its  use,  and  which  affect  the  value  thereof.  In  other 
words,  we  charge  they  simply  placed  an  arbitrary  valuation  on 

« 

the  property  and  nothing  else. 

We  further  charge  that  in  attempting  to  assess  the  property 
of  these  corporations  the  board  did  not  attempt  to  assess  the 
property  of  each  corporation  separately,  but  valued  and  assessed 
all  of  the  property  of  all  four  corporations  en  masse. 

All  of  the  facts  and  circumstances  which  we  have  set  forth  in 
the  petition  ^nd  afiSdavit  with  reference  to  the  assessments  by 
the  county  assessors  and  the  state  board  are  sufficient  allegations 
of  fraud,  and  are  sufficient  to  establish  the  fraudulent  character 
of  the  assessments.  (State  v.  Savage,  65  Neb.  714,  91  N.  W. 
716;  Chicago,  B.  &  Q,  By.  Co.  v.  Cole,  75  111.  591;  People  v. 
Hibernian  Banking  Assn.,  245  111.  522,  92  N.  E.  305.) 

Another  exception  is  where  the  statute  gives  the  tax  officers 
or  boards  no  discretion,  but  requires  them  to  proceed  in  a  certain 
specified  manner  when  making  assessments  or  equalizing  valua- 
tions, and  the  tax  officer  or  board  fails  or  refuses  to  comply 
with  the  statutory  requirementls.  In  such  a  case  mandamus 
will  lie  to  compel  the  officer  or  board  to  make  the  assessment  in 
the  manner  required  by  the  statute.  (Calwmet  etc.  Dock  Co.  v. 
O'Connell,  265  111;  106,  106  N.  E.  452;  Huidekeper  v.  Hedley, 
177  Fed.  1,  40  L.  E.  A.  (n.  s.)  505,  100  C.  C.  A.  395;  People  v. 
Strother,  67  Cal.  624,  8  Pac.  383 ;  People  v.  WUson,  119  N.  T. 
515,  23  N.  E.  1064;  State  v.  Cromer,  35  S.  C.  213,  14  S.  E.  493; 
State  V.  Boyd,  35  S.  C.  233,  14  S.  E.  496 ;  State  v.  Covington, 
35  S.  C.  245,  14  S^  E.  499 ;  State  v.  Buchanan,  24  W.  Va.  362 ; 
Dillon  V.  Bare,  60  W.  Va.  483,  56  S.  E.  390;  State  v.  Lafayette 
Co,,  3  Wis.  816 ;  United  States  v.  Jimmerson,  222  Fed.  489,  138 
C.  C.  A.  85.) 

Here  we  state,  with  reference  to  the  assessments  made  by  the 
county  assessors,  that  they  assessed  certain  properly  which  they 
had  no  authority  or  power  to  assess,  but  which  is  required  by 
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the  statute  to  be  assessed  by  the  state  board  of  equalization.  We 
further  state  that  the  sta^  board  of  equalization  knew  that  the 
assessors  had  assessed  this  property,  but  notwithstanding  such 
fact,  the  state  board  refused  to  strike  such  property  from  the 
assessments  of  the  counly  assessors  and  refused  to  comply  with 
the  statute  and  assess  such  property  as  a  state  board  of  equaliza- 
tion. In  other  words,  we  charge  that  the  statute  required  this 
property  to  be  assessed  in  a  certain  manner  by^  the  state  board, 
but  that  such  board  refused  to  assess  the  property,  but  permitted 
the  county  assessors  to  assess  the  same.  We  further  charge  that 
the  statute  requires  the  state  board  to  assess  certain  property, 
and  requires  the  state  board  to  proceed  in  a  certain  specified 
manner  in  determining  the  value  of  such  property,  and  that 
the  state  board  wholly  disregarded  the  statute,  failed  to  de- 
termine the  value  of  the^  property  in  the  manner  therein  spec- 
ified, but  determined  the  value  of  such  property  in  an  entirely 
different  manner.  By  the  writ  we  seek  to  convpel  the  state 
board  to  act  in  the  manner  specified  in  the  statute,  first  by 
striking  from  the  county  assessment  the  assessments  of  the 
property  which  the  state  board  is  required  to  assess,  and,  second, 
to  act  by  determining  the  value  of  the  property  required  to  be 
assessed  by  the  state  board  in  the  manner  specified  by  the  statute. 
In  other  words,  the  state  board  having  acted  in  utter  disregard 
of  the  statute,  we  seek  to  compel  them  to  a9t,  and  in  so  acting 
to  comply  with  the  provisions  and  requirements  of  the  statute. 
Counsel  contend  that  so  much  of  Chapter  48  of  Laws  of  1919 
as  attempts  to  grant  to  the  state  board  of  equalization  the  power 
to  act  as  assessing  board  by  assessing  property  other  than  that 
of  railroads  is  unconstitutional,  citing  two  decisions  of  this 
court,  viz.,  State  ex  rel.  Wallace  v.  State  Board  of  Equ^ization, 
18  Mont  473,  46  Pac.  266,  and  State  ex  rel.  State  Board  of 
Equalization  v.  Fortune,  24  Mont.  154,  60  Pac.  1086,  in  support 
of  such  contention.  An  examination  of  those  cases  shows  that 
the  question  here  involved,  the  power  of  the  legislature  to  grant 
to  the  state  board  of  equalization  authority  to  act  as  an  original 
assessing  board,  was  not  there  under  consideration.    The  only 
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question  before  the  court  in  those  cases  was  the  power  which 
the  board  might  exercise  in  equalizing  assessments,  nothing 
more.  And  in  those  two  cases  the  court  followed  the  decision 
of  the  supreme  court  of  Colorado  in  the  case  of  People  ex  rel 
Crawford  v.  Lothrop,  3  Colo.  428,  saying  that  from  the  similar- 
ity of  the  provision  of  our  Constitution,  section  15,  Article  XII, 
and  that  of  the  Colorado  Constitution,  section  15  Article  X,  we 
may  be  said  to  have  adopted  the  provisions  of  the  Colorado 
Constitution. 

The  Colorado  legislature  enacted  a  law  requiring  the  property 
of  railroad,  telegraph,  telephone,  pala<;e-car,  sleeping-car,  fast 
freight  and  express  companies  to  be  assessed  by  the  state  board 
of  equalization.    Th^  law  was  attacked,  it  being  there,  as  here, 
contended  that  it  was  unconstitutional,  as  the  legislature  had 
no  power  to  make  the  state  board  an  assessing  board,  but  the 
constitutional  provisions  required  all  property  to  be  assessed  by 
county  assessors.     The  court,  however,  refused  to  sustain  sucfi 
contention,  holding  that  as  section  8  of  Article  XIY  did  not 
prescribe  the  duties  of  a  county  assessor,  there  was  nothing  in 
the  Constitution  to  prohibit  the  legislature  from  conferring 
power  on  the  state  board  of  equalization  to  assess  such  property. 
(Amss  V.  People,  26  Colo.  83,  56  Pac.  656 ;  Carlisle  v.  Pullman 
P.  C.  Co,,  8  Colo.  320,  54  Am.  Rep.  553,  7  Pac.  164;  Denver 
etc.  Ey,  Co,  v.  Church,  17  Colo.  1,  31  Am.  St.  Rep.  252,  28  Pac. 
468 ;  Hall  V.  Americwn  R,  Transit  Co.,  24  Colo.  291,  65  Am.  St 
Rep.  223,  56  L.  R.  A.  89,  51  Pac.  421 ;  see,  also.  Board  of  State 
Tax.  Commrs,  v.  Board  of  Assessors,  124  Mich.  491,  83  N.  W. 
209;  Missouri  River  etc.  Ry.  Co,  v.  Morris,  7  Kan.  210;  People 
V.  Pitcher,  56  Colo.  343,  138  Pac.  509 ;  State  ex  rel.  Morton  v. 
Back,  72  Neb.  402,  69  L.  R.  A.  447,  100  N.  W.  952 ;  Chicago  & 
N.  W.  Ry.  Co.  V.  State,  128  Wis.  553,  108  N.  W.  557 ;  Ewert  v. 
Taylor,  38  S.  D.  124,  160  N.  W.  797 ;  The  Hub  v.  Hanburg,  211 
111.  43,  71  N.  E.  826;  Chicago,  B.  &  Q.  Ry.  Co.  v.  Rich<irdson,  T2 
Neb.  482,  100  N.  W.  950.)     And  this  court  had  effectually  dis- 
posed of  this  question  and  adversely  to  the  contention  of  re- 
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spondents  in  the  case  of  Missotiri  Ewer  Power  Co.  ▼.  Steele, 
32  Mont  433,  80  Pac.  1093. 

Respondents  contend  that  section  6  of  Chapter  49  is  uncon- 
stitutional as  providing,  in  the  case  of  a  company  whose  prop- 
erty is  operated  partly  within  and  partly  without  the  state,  an 
interstate  property,  for  the  taxation  of  property  without  the 
state. 

In  most  of  the  cases  where  this  question  has  been  raised  it 
has  been  raised  as  a  federal  question,  and  in  many  of  the 
authorities  which  we  have  cited,  particularly  those  of  the  su- 
preme court  of  the  United  States,  and  in  the  federal  circuit 
courts  and  circuit  courts  of  appeal,  this  particular  question  has 
been  considered  and  disposed  of  adversely  to  the  contention  of ' 
respondents.  {Western  Union  Tel.  Co.  v.  Mhssachusetts,  125 
TJ.  S.  530,  31  L.  Ed.  790,  8  Sup.  Ct.  Rep.  961 ;  Attorney  General 
of  Massadiusetts  v.  Western  Union  Tel.  Co.,  141  U.  S.  40, 
35  L.  Ed.  628,  11  Sup.  Ct.  Rep.  889 ;  Western  Union  Tel.  Co.  v. 
Taggart,  163  U.  S.  1,  41  L.  Ed.  49,  16  Sup.  Ct.  Rep.*  1054; 
Cleveland  etc.  By.  Co.  v.  Backus,  154  U.  S.  439,  38  L.  Ed.  1041, 
14  Sup.  Ct  Rep.  1122 ;  Adams  Express  Co.  v.  Ohio  State  Avditor 
(Sanford  v.  Poe),  165  U.  S.  194,  41  L.  Ed.  683,  17  Sup.  Ct.  Rep. 
305,  [see,  also,  Rose's  U.  S.  Notes]  ;  Atchison,  T.  cfe  S.  F.  By.  Co. 
▼.  SuUivan,  173  Fed.  456,  97  C.  C.  A.  1 ;  Louisville  <&  Nashville 
By.  Co.  v.  Greene,  244  U.  S.  522,  Ann.  Cas.  1917E,  97,  61  L.  Ed. 
1291,  37  Sup.  Ct  Rep.  683.) 

Respondents  may  not  attack  the  constitutionality  of  these  acts. 
Only  those  persons  who  are  injuriously  affected  by  the  alleged 
unconstitutionality  of  the  statute  may  be  heard  to  object  to  it 
on  that  ground,  and  here  the  state  board  of  equalization  is  not 
and  cannot  possibly  be  injured  in  any  manner  whatever  if  the 
provisions  of  the  statute  should  be  complied  with  by  such  board. 
{Ames  V.  People,  26  Colo.  83,  56  Pac.  656;  People  v.  Leddy, 
53  Colo.  109,  123  Pac.  824;  People  ex  rel.  State  Board  v. 
Pitcher,  56  Colo.  343,  138  Pac.  509;  Ghee  v.  Northern  Union 
aas  Co.,  158  N.  Y.  510,  53  N.  B.  692 ;  Board  of  Public  Works  v. 
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Denver  Td.  Co.,  28  Colo.  401,  65  Pac.  35;  12  Corpus  Juris, 

765.) 

Value  for  taxation :  Section  2501,  subdivision  3,  paragraph  5, 
Revised  Codes  of  1907,  defines  'Walue"  and  *' full  cash  value" 
as  follows:  *'The  terms  *  value'  and  'full  cash  value  ^  mean  the 
amount  at  which  the  property  would  be  taken  in  payment  of  a 
just  debt  due  from  a  solvent  creditor.'*  Section  2502,  Revised 
Codes  of  1907,.  requires  that  all  taxable  property  must  be  as- 
sessed at  its  full  cash  value,  and  this  is  mandatory  (1  Cooley 
on  Taxation,  753).  In  the  case  of  HUger  v.  Moore,  recently  de- 
cided by  this  court,  in  which  the  constitutionality  of  Chapter 
113,  Session  Laws  of  1919,  was  upheld,  this  court  said  that 
neither  section  2501  nor  section  2502  were  amended  by  such 
Chapter,  such  Act  being  merely  supplementary  to  such  sections. 
The  provisions  of  sections  2501  and  2502  apply  to  the  assess- 
ment of  all  taxable  property,  t^at  of  railway,  telegraph,  tele- 
phone, electric  power,  and  other  corporations,  as  well  as  that  of 
individuals.  (State  v.  Virginia  &  T.  B.  Co.,  23  Nev.  283,  35 
L.  R.  A.  759,  46  Pac,  723.) 

Statutes  providing  for  the  valuation  of  property  for  taxation 
as  a  unit  or  system  have  been  so  uniformly  sustained  that 
the  constitntionality  of  such  a  statute  cannot  be  questioned. 
(See  Judson  on  Taxation,  2d  ed.,  sees.  258-280;  Beale  on  Foreign 
Corporations  and  Taxation  of  Foreign  and  Domestic  Corpora- 
tions, sec.  506 ;  Qray  on  Limitation  of  Taxing  Power,  sees.  149, 
1461-1471;  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  1, 
41  L.  Ed.  49,  16  Sup.  Ct.  Rep.  1054;  Cleveland,  G.  C.  &  8t. 
L.  By.  Co.  V.  Backus,  154  U.  S.  439,  38  L.  Ed.  1041,  14  Sup. 
Ct.  Rep.  1122;  Pittsburgh,  C.  C.  &  St.  L.  By.  Co.  v.  Backus, 
154  U.  S.  421,  38  L.  Ed.  1031,  14  Sup.  Ct.  Rep.  1114;  Adams 
Express  Co.  v.  Ohio  St.  Auditor,  165  U.  S.  194,  41  L.  Ed. 
683,  17  Sup.  Ct.  Rep.  305;  Adams  Express  Co.  v.  Ohio  St. 
Auditor  (rehearing),  166  U.  S.  185,  41  L.  Ed.  965,  17  Sup. 
Ct,  Rep.  604;  Adams  Express  Co.  v.  Kentucky,  166  U.  S.  171, 
41  L.  Ed.  960,  17  Sup.  Ct,  Rep.  527  [see,  also,  Rase'*  U.  S. 
Notes],) 
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Chapter  48,  Session  Laws  of  1919,  is  not  to  be  considered  and 
construed,  standing  alone,  as  a  separate  and  independent  law, 
neither  lis  Chapter  49,  Session  Laws  of  1919,  to  be  so  considered 
and  construed,  .but  they  are  both  to  be  considered  as  amenda- 
tory of  and  supplementary  to  the  general  tax  laws,  and  all  are 
to  be  construed  together  as  one  Act  {Western  Union  Tel,  Co. 
V.  Tagffort,  141  Ind.  281,  60  L.  B.  A.  671,  40  N.  E.  1051,  1052 ; 
affirmed  in  163  U.  S.  1,  41  L.  Ed.  49,  16  Sup.  Ct.  Eep.  1054; 
State  V.  Adams  Express  Co.,  144  Ind.  549,  42  N.  E.  483 ;  affirmed 
in  Adams  Express  Co.  v.  Indiana,  165  U.  S.  255,  41  L.  Ed.  70, 
17  Sup.  Ot.  Rep.  991  [see,  also,  Rose's  U.  S.  Notes].) 

By  section  6  of  Chapter  49  the  state  board  is  required,  in 
assessing  the  property  which  it  is  required  to  assess,  to  consider 
and  treat  and  to  ascertain  and  determine  the  value  of  all  of  the 
property  wherever  situated,  whether  partly  within  and  partly 
without  the  state  or  whether  wholly  within  the  state,  as  one 
unit  or  system,  for  such  section  says  that  the  value  for  taxation 
of  the  property  and  plant  shall  be  that  portion  of  the  total  value 
of  the  entire  property  and  plant  wherever  situated  that  the  total 
mileage  within  the  state  be^rs  to  the  total  mileage  wherever  sit- 
uated, after  deducting  from  such  portion  the  total  assessed  value 
of  all  property  which  has  been  assessed  by  the  county  assessors, 
and  the  state  board,  shall  assess  the  same  accordingly.  It  is 
obvious  that  the  state  board  of  equalization  cannot  ascertain  or 
determine  the  value  of  property  which  it  is  required  to  assess 
unless  it  first  ascertains  and  determines  the  value  of  the  entire 
property  and  plant  wherever  situated.  {State  v.  Western  Union 
Tel.  Co.,  96  Minn.  13,  104  N.  W.  567 ;  State  v.  Jones,  51  Ohio 
St.  492,  37  N.  E.  945 ;  Sanford  v.  Poe,  69  Fed.  546,  16  C.  C.  A. 
305 :  State  v.  Adams  Express  Co.,  144  Ilid.  549,  42  N.  E.  483  ; 
A-dams  Express  Co.  v.  Ohio  State  Auditor,  166  U.  S.  185,  41 
Hi.  Ed.  965,  17  Sup.  Ct.  Rep.  604  [see,  also,  Rose's  U.  S.  Notes] ; 
TV  ells  Fargo  &  Co.'s  Express  Co.  v.  Cravjford  Co.,  63  Ark.  576, 
37  L.  B.  A.  371,  40  S.  W.  710;  Detroit  Citizens'  St.  By.  Co.  v. 
Oommon  CoumcU,  125  Mich.  673,  84  Am.  St.  Rep.  589,  85  N.  W. 
96,  86  N.  W.  809  j  Western  Union  Tel.  Co.  v.  Taggwrt,  163  U.  S. 
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%  Cleveland,  C,  C.  dt  St.  L.  By.  Co.  v.  Backus,  154  IT.  S.  439,  38 
L.  Ed.  1041,'  14  Sup.  Ct.  R^p.  1122 ;  PUtsburgh,  C.  C.  &  St.  L. 
By,  Co.  V.  Ba4kus,  154  U.  S.  421,  38  L.  Ed.  1031,  14  Sup.  Ct 
Rep.  1114;  Western  Union  Tel.  Co.  v.  Missouri,.  190  U.  S.  412, 
421,  47  L.  Ed.  1116,  23  Sup.  Ct.  Rep.  730;  Adams  Express  Co. 
V.  Kentucky,  166  U.  S.  171,  41  L.  Ed.  960,  17  Sup.  Ct.  Rep.  527 ; 
State  BaUway  Tax  Cases,  92  U.  S.  575,  23  L.  Ed.  663 ;  Render- 
son  Bridge  Co.  v.  Kentucky,  166  U.  S.  150,  41  L.  Ed.  953,  17 
Sup.  Ct.  Rep.  532;  Pullman's  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  35  L.  Ed.  613,  11  Sup.  Ct.  Rep.  876  [see,  also,  Rose's  U.  S. 
Notes] ;  Atchison,  T.  cfc  S.  F.  B.  Co.  v.  Sullivan,  173  Fed.  456,  464, 
97  C.  C.  A.  1 ;  State  v.  San;age,  65  Neb.  714,  91  N.  W.  716 ;  People 
V.  Barker,  48  N.  Y.  70,  77.) 

Intangible  property:  Before  the  state  board  of  equalization 
the  representatives  of  the  four  corporationB,  whose  property  is 
here  involved,  contended  very  strenuously  that  if  the  board 
should  proceed  in  the  manner  and  mode  specified  in  section  6 
of  Chapter  49,  the  result  would  be  the  taxation  of  intangible 
property,  and  that  intangible  property  could  not  be  taxed,  and 
as  that  contention  was  approved  and  sustained  by  the  state 
board,  the  respondents  herein,  doubtless,  will  also  adopt  that 
contention  in  this  proceeding. 

Examining  the  provisions  of  said  section  6,  Chapter  49,  it  is 
very  apparent  that  the  Act  does  not  attempt  to  assess  and  tax 
intangible  property  as  a  property  entirely  separate  and  distinct 
from  the  tangible  property  of  an  electric  power  or  transmiasion 
line,  but  to  assess  and  tax  the  tangible  property  at  the  enhanced 
value  which  it  has  by  reason  of  the  existence  of  the  intangible 
property.  In  other  words,  all  of  the  properties  being  combined 
into  one  system,  or,  as  it  is  sometimes  termed,  ope  money-earning 
organization  or  profit-producing  system,  the  value  of  the  prop- 
erty as  an  entirety  is  increased  over  the  value  of  each  separate 
part  of  the  system  when  valued  separately  and  not  in  connec- 
tion with  the  other  parts  of  the  system,  and  it  is  the  value  of  the 
tangible  property  as  so  increased  by  this  combination  and  unity 
of  use  and  operation  that  is  sought  to  be  reached  and  taxed. 
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(See  Adams  Express  Co.  v.  Ohio  State  Auditor,  165  U.  S.  194, 
41  L.  Ed.  683, 17  Sup.  Ct.  Rep.  305 ;  rehearing,  166  U.  S.  185,  41 
li.  Ed.  965,  17  Sup.  Ct.  Rep.  604  [see,  also,  Rose's  U.  S.  Notes] ; 
State  ex  rel,  v.  Jones,  supra;  Bidpath  v.  Spokane  County,  23 
Wash.  436,  63  Pac.  261 ;  Town  of  Washburn  v.  Washf>um  Water^ 
works  Co.,  120  Wis.  575,  98  N.  W.  539 ;  Chicago^  &  N.  W,  By. 
Co.  V.  State,  128  Wis.  553,  108  N.  W.  557 ;  State  v.  Savage,  65 
Neb.  714,  91  N.  W.  716.)  We  also  desire  to  call  the  court's  at- 
tention  to  the  authorities  under  the  last  preceding  heading, 
many  of  which  bear  indirectly  on  this  question. 

The  following  cases  review,  to  a  considerable  extent,  the  dif- 
ferent methods  which  should  be  used  and  the  different  elements 
which  should  be  considered  by  a  taxing  board  or  officer  in  de- 
termining the  value  of  property  as  a  unit  or  system:  Oregon 
cfe  C.  B.  Co,  V.  Jackson  County,  38  Or.  589,  64  Pac.  307,  312, 
65  Pac.  369;  Eager  v.  American  Surety  Co.,  121  Ky.  791,  90 
S.  W.  550;  Atchison,  T.  &  S.  F.  B.  Co.  v.  Sullimn,  173  Fed. 
456;  State  Board  of  Equalization  v.  People,  191  111.  528,  58 
L.  E.  A.  513,  61  N.  E.  339;  State  v.  Savage,  65  Neb.  714,  91 
N.  W.  716;  Morgan's  L.  &  T.  B.  etc.  Co.  v.  Board  of  Beviewers, 
41  La.  A^n.  1156,  3  South.  507. 

Mr.  John  O.  Brown,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

These  respondents  deny  that  the  complaint  is  sufficient  in  its 
allegations  with*  reference  to  fraud.  The  citation  of  authority 
upon  the  first  point  involved,  to-wit,  that  the  acts  constituting 
the  fraud  must  be  specifically  alleged  and  set  forth,  and  that 
words  such  as  ** wrongfully"  or  "fraudulently'*  which  are  mere 
conclusions,  are  insufficient  to  charge  fraud,  are,  of  course,  super- 
lative. It  is  also  true  that  our  motion  to  quash  do'es  not  admit 
the  allegations  of  fraud  as  sufficient,  upon  a  theory  that  de- 
murrer admits  the  truth  of  fact  pleaded,  for  the  reason  that  a 
motion  to  quash, — ^in  effect  a  demurrer, — does  not  admit  allega- 
tions which  are  in  themselves  insufficient,  and  which  are  mere 
conclusions.     {Fogg  v.  Blair,  139  U.  S.  118,  127,  35  L.  Ed.  104, 
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11  Sup.  Ct.  Rep.  476 ;  United  States  v.  Ames,  99  U.  S.  35,  25 
li.  Ed.  295 ;  Pullman's  Palace  Car  Co.  v.  Missouri  Pac.  By.  Co., 
115  U.  S.  587,  29  L.  Ed.  499,  6  Sup.  Ct.  Rep.  194;  DUUn  v. 
Barnard,  21  Wall.  (U.  S.)  430,  22  L.  Ed.  673  [see,  also,  Rose's 
U.  S.  Notes] ;  Meyendorf  v.  Frohner,  3  Mont.  282 ;  21  R.  C.  L., 
sec.  70,  p.  507,  note  10.) 

We  contend,  therefore,  that  the  mere  allegation  of  "wrong- 
fully"  acting  is  insufficient,  also  that  the  mere  discrepancy  in 
figures  reached  by  the  board,  as  against  those  asserted  by  the 
relator,  is  an  insufficient  allegation  upon  which  this  court  can 
solemnly  declare  that  these  respondents  acted  fraudulently  or 
wrongfully.  We  were  orally  advised  by  Assistant  Attorney 
General  Woody,  and  we  believe  the  Attorney  General  himself 
will  take  the  same  view,  that  there  is  no  attempt  to  charge  cor- 
rupt, fraudulent  action,  only  that  fraud  is  to  be  presumed  or 
will  necessarily  follow  from  the  alleged  discrepancy  in  the  fig- 
ures. The  only  possible  theory  upon  which  the  allegations  of 
the  complaint  in  this  particular  can  be  held  good  is  upon  the 
theory  that  there  is  such  a  discrepancy  between  the  figures 
alleged  and  the  figures  fixed  by  the  respondent  board  as  to  in 
effect  amount  to  no  assessment,  and  be,  therefore,  a  fraud  upon 
the  state.  This,  we  assert,  is  not  true,  because  there  was  an 
actual  assessment,  and  even  though  a  difi^erence  may  exist  be- 
tween that  asserted  by  the  relator  and  that  found  by  the  re- 
spondents, it  is  not  such  as  to  shock  the  conscience  and  in  effect 
be  no  assessment.  {Pittsburgh  etc.  By.  Co.  v.  Backus,  154  U.  S. 
421-435,  38  L.  Ed.  1031,  14  Sup.  Ct.  Rep.  1114;  affirmed  in 
Western  Union  Tel.  Co.  v,  Taggart,  163  U.  S.  1-30,  41  L.  Ed.  49, 
16  Sup.  Ct.  Rep.  1054;  klso  affirmed  in  Maish  v.  Arizona,  164 
U.  S.  599,  41  L.  Ed.  567,  17  Sup.  Ct.  Rep.  193 ;  State  of  Missouri 
V.  Dockery,  191  U.  S.  165,  63  L.  R.  A.  571,  48  L.  Ed.  133,  24 
Sup.  Ct.  Rep.  53  [see,  also,  Rose's  U.  S.  Notes] ;  Dillon  v.  Bare, 
60  W.  Va.  483,  56  S.  E.  390;  St.  Louis  Bridge  &  T.  B,  Co.  v. 
People,  127  111.  627,  21  N.  E.  348 ;  Fogg  v.  Blair,  139  U.  S.  127, 
35  L.  Ed.  104,  11  Sup.  Ct.  Rep.  476  [see,  also,  Rose's  U.  S. 
Notes] ;  State  v.  Savage,  65  Neb.  714,  91  N.  W.  716,  717.) 
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The  petition  is  insu£5cient  in  that  it  doeb  not  allege  that 
equalization  has  not  been  had.  It  eertainly  cannot  be  success- 
ftdly  contended  that  the  state  board  of  equalization  has  any 
original  jurisdiction  for  a^sesnneht  purposes,  except  such  as  is 
Specifically  conferred  upon  it  by  law.  (Cooley  on  Taxation, 
776,  777 ;  People  v.  Lothrop,  3  Colo.  428 ;  State  v.  Cunninghmi, 
153  Mo.  642,  55  S.  W.  249 ;  Lyman  'v.  Hoim,  64  Ark.  436,  42 
S.  W.  830;  Sullivan  v.  Bitter,  51  Tex.  Civ.  604,  113  S.  W.  193; 
Powder  Biver  Cattle  Co.  v.  Board  of  Commrs.,  45  Fed.  323; 
State  V.  Crookston  Lum,  Co.,  85  Minn.  405,  89  N.  W.  173 ;  Park- 
inson V.  Jasper  County  Tel.  Co.,  31  Ind.  App.  135,  67  N.  E.  471 ; 
Grani  v.  Bartholomew,  57  Neb.  673,  78  N.  W.  314.) 

Unquestionably  this  respondent  boar<i  acted  in  good  faith, 
and,  where  that  is  admitted,  mandamus  /will  not  lie  and  compel 
a  new)  assessment.  {Southern  Pac.  Co.  v,  Convmonwealth,  134 
Ky.  410,  120  S.  W.  309 ;  Knight  v.  Thomas,  93  Me.  494,  45  Atl. 
499;  Sears  v.  Assessors,  208  Mass.  208;  94  N.  E.  467;  State  v. 
Savage,  65  Neb.  714,  91  N.  W.  716-729 ;  State  v.  State  Board 
of  Equalization  etc.,  81  Neb.  139,  115  N.  W.  789 ;  Manchester  v. 
Fumald,  71  N.  H.  153,  51  Atl.  657 ;  People  v.  Keeffe,  119  App. 
Div.  713,  104  N.  Y.  Supp.  154,  190  N.  Y.'555,  83  N.  E.  1130; 
State  V.  Crites,  48  Ohio  St.  460,  28  N.  E.  178 ;  Bedford  Borough 
School  Directors  v.  Anderson,  45  Pa.  St.  388 ;  Oihhs  v.  Hampden 
County  Commrs.,  19  Pick.  (Mass.)  298.)  i 

Failure  of  proper  parties;  Under  the  law,  there  is  no  ques- 
tion but  what,  in  the  series  of  co-operative  acts  which  go  to  finally 
make  an  assessment  of  property,  the  county  assessor  of  the 
particular  county  in  which  property  is  located  is  not  only  the 
initial  acting  officer,  but  an  essential  acting  officer  to  the  arriv- 
ing at  the  value  and  having  the  same  entered  upon  proper 
record.  As  to  a  large  portion  of  this  property,  these  respond- 
ents are  only  charged  with  the  duty  of  equalizing  assessments 
made  by  assessors,  and  under  the  provisions  of  Chapter  48  of 
the  Laws  of  the  Sixteenth  Legislative  Assembly,  clearly  a  large 
portion  of  the  property  which  is  the  subject  of  this  action  has 
to  be  first  assessed  by  the  local  assessing  officers,  to-wit,  the 
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county  o£Scers  or  county  boards  of  equalization,  in  the  county 
wherein  the  property  may  be  found,  a  fact  alleged  in  relator's 
petition.  This  being  true,  a  writ  of  mandate  directed  to  these 
respondents,  who  have  not  that  essential  initiative  power  under 
the  law,  would  be  practically  nugatory,  and  before  the  result 
sought  to  be  obtained  by  the  relator  could  be  obtained,  it  would 
be,  and  is,  necessary  that  the  various  officers  of  the  state  charged 
with  the  duty  of  assessing  property  and  fixing  the  value  thereof 
for  taxation  purposes  shall  be  joined  in  this  proceeding,  and 
shall  likewise  be  subject  to  the  mandatory  directions  of  a  court. 

Clearly,  where  the  law  divides  the  performance  of  a  certain 
duty  among  several  officers,  each  to  perform  but  one  act  in 
the  series,  but  all  to  co-operate  in  the  attainment  of  the  single 
result,  to-wit,  proper  valuation  of  property  for  taxation  pur- 
poses, all  should  be  joined  as  respondents  in  the  proceeding  to 
complete  the  performance  of  the  duty  of  fixing  the  valuation  or 
making  the  assessment.  This  is  particularly  forceful  where  the 
several  officers  are  all  concerned,  and  initiative  action  by  one  is 
essential  to  subsequent  action  by  the  other,  and  all  are  co- 
operative. (Labette  County  Commrs.,y.  United  States,  112  U.  S. 
217,  28  L.  Ed.  698,  5  Sup.  Ct.  Rep.  108  [see,  also,  Rose's  U.  S. 
Notes] ;  McKie  v.  Rose,  140  Fed.  145,  149 ;  People  v.  Getzen- 
darter,  137  111.  234,  34  N.  E.  297-304;  State  v.  Harbison,  64  Kan, 
295,  67  Pac.  844 ;  Outhrie  v.  Sparks,  131  Fed.  443,  65  C.  C.  A. 
427 ;  Hicks  v.  Cleveland,  106  Fed.  459,  45  C.  C.  A.  429 ;  26  Cyc. 
410;  Peck  V.  Los  Angeles  County,  90  Cal.  384,  27  Pac.  301; 
Taylor  v.  McPheters,  111  Mass.  351 ;  Berube  v.  Wheeler,  128  Mich. 
32,  87  N.  W.  50,  51 ;  DiU  v.  Wheeler,  100  App.  Div.  155,  91  N.  Y. 
Supp.  686 ;  Qadl  v.  Townsend,  77  Tex.  464,  14  S.  W.  365.) 

Consideration  of  these  laws  in  light  of  section  6  of  Article  V, 
state  Constitution:  Section  26  of  Article  V  forbids  class  legis- 
lation. It  is  our  contention  that  the  word  ''class-'  as  applied  to 
this  case,  in  the  light  of  the  other  constitutional  provisions  in 
Article  XII  of  the  Constitution,  relative  to  uniformity  of  taxa- 
tion, has  to  do  with  asserting  one  class  of  property  against  the 
other,  rather  than  one  class  of  business.    It  is  a  well-known  fact 


,#^ 


56  Mont.]     State  v.  State  Boabd  op  Equalization.  427 

that  a  great  many  industries,  in  addition  to  those  who  happen 
to  have  a  continuous  line  in  different  counties  in  this  state, 
have  capitalization  and  stocks  and  bonds,  which,  if  totaled,  ex- 
ceed the  physical  assets  of  the  company.  It  is  also  equally  true 
of  a  number  of  businesses  and  industries  which  operate  entirely 
within  one  county.  Now,  the. Constitution,  upon  the  question 
of  taxation,  contemplates  that  all  property  shall  be  assessed 
uniformly,  and  that  there  shall  be  a  uniform  system  of  both 
assessment  and  taxation.  Therefore,  if  a  statute  should  attempt 
to  single  out  a  business  simply  because  it  is  a  class  of  business, 
rather  than  making  it  apply  to  all  businesses  which  capitalize  and 
borrow  money  on  the  expectancy  of  the  success  of  the  business, 
it  does  violence  to  the  provisions  forbidding  class  legislation. 

'*The  weight  of  authority  is  in  favor  of  the  new  opinion  that 
the  unconstitutionality  of  a  statute  imposing  a  duty  may  be  set 
up  by  a  ministerial  officer  as  a  defense  to  mandamus  to  compel 
the  performance  of  the  duty,  on  the  ground  that  an  unconstitu- 
tional statute  is  no  law  and  binds  no  one  to  observe  it.  (22 
B.  C.  L.  467,  468.)'' 

Messrs.  W.  B.  Rodgers,  D.  M,  Kelly  and  Henry  C.  Smith, 
Amid  Curiae,  submitted  a  brief,  and  one  in  reply  to  that  of 
Relator,  and  argued  the  cause  orally.. 

The  method  provided  by  section  6  of  Chapter  49,  Laws  of 
1919,  is  violative  of  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  prohibiting  the  taxing  of  property 
without  due  process  of  law.  The  method  adopted  in  this  section 
of  arriving  at  the  value  of  the  property  sought  to  be  assessed 
within  the  limits  of  the  state  of  Montana  bears  no  necessary 
relation  whatever  to  the  true  cash  value  of  such  property,  and  it 
is  clearly  apparent  that  in  the  total  sum  of  the  assessment 
ultimately  levied  upon  the  property  situated  within  the  state 
of  Montana  is  included  necessarily  the  value  of  property 
situated  and  located  without  the  state  of  Montana,  be- 
yond its  jurisdiction,  and  which  may  not  be  reached  by  any 
of  our  legislation  touching  the  same.    Such  an  assessment  is 
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clearly  inhibited  by  the  last-named  provision  of  the  Constitution 
of  the  United  States,  as  was,  we  think,  clearly  decided  by  the 
supreme  court  of  the  United  States  in  Union  Tank  Line  v. 
Wright,  249  U.  S.  275,  63  L.  Ed.  330. 

The  method  of  assessment  provided  for  in  section  6  is  violative 
of  the  principles  of  uniformity  of  the  mode  of  assessing  all 
property  within  the  state  of  Montana  laid  down  by  sections 
1  and  16,  Article  XII,  6f  our  Constitution,  and  lacks  uniformity, 
with  the  method  prescribed  by  our  laws  for  the  assessment 
of  all  other  classes  of  property  within  the  state.  {HUger  v. 
Moore,  56  Mont.  146,  182  Pae.  477.) 

The  Constitution  of  the  state  of  Montana  prohibits  the  legis- 
lature from  vesting  in  the  state  board  of  equalization  and  the 
state  board  of  equalization  from  exercising  the  power  to  assess 
originally,  either,  any  or  all  of  the  properties  mentioned  in  said 
Chapter  49,  and  likewise  in  that  portion  of  section  5  of  Chapter 
48  relating  to  electric  power  and  transmission  lines,  telegraph 
and  telephone  lines,  ditches,  canals  and  flumes  and  other  similar 
property. 

In  addition  to  the  section  of  the  Constitution  already  set  oat 
herein,  it  is  necessary,  in  the  consideration  of  this  prop/osition  to 
invite  the  court's  attention  to  section  15  of  Article  XII,  and 
likewise  to  section  15,  as  amended. 

Prior  to  the  amendment  of  section  15  no  such  power  as  that 
now  sought  to  be  vested  in  the  state  board  of  equalization  could 
be  conferred  upon  such  board  by  the  legislature.  This  is  made 
clear  in  State  ex  rel.  Wallace  v.  State  Board  of  EqiuUization, 
18  Mont.  473,  46  Pac.  266,  and  likewise  in  State  ex  rel.  State 
Board  of  Equalization  v.  Fortune,  24  Mont  154,  155,  60  Pac. 
1086.  In  State  ex  rel.  v.  State  Board  of  Equalization,  18  Mont 
473,  46  Pac.  266,  the  question  was  presented  as  to  whether  the 
state  board  of  equalization  had  the  power  to  increase  the  valua- 
tion of  property  returned  to  it  by  the  assessors  and  county 
boards  of  equalization  of  the  several  counties,  so  as  to  increase 
or  decrease  the  total  valuation  of  property  of  the  state  as  fixed 
by  the  county  boards  of  assessors.    Following  the  case  of  People 
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ex  rrf.  Crawford  v.  LotJurop,  3  Colo.  428,  interpreting  a  like 
provision  in  the  Constitution  of  the  state  of  Colorado,  and 
adopting  in  toto  the  reasoning  of  that  case  as  the  true  rule,  the 
court  denied  such  power  to  the  state  board  of  equalization. 

Laying  aside  altogether  the  authoritative  decision  above  men- 
tioned, and  it  is  nevertheless  clearly  demonstrable  that  the  Con- 
stitution prohibits  the  assessment  of  property  other  than  that 
enumerated  in  section  12  by  the  state  board  of  equalization,  and 
that  all  property  is  assessable  only  in  the  local  jurisdiction  where 
situated,  or  by  some  other  agency  than  the  state  board  of 
equalization. 

At  the  time  the  Constitution  was  adopted,,  all  property  such 
as  that  enumerated  in  Chapter  49  was  assessable  locally,  and  all 
other  property  was  assessable  in  the  counties  wherein  the  same 
was  located,  save  and  except  the  railroads  of  the  state.  It  was 
the  purpose  of  the  constitutional  convention  to  continue  this 
method  of  assessment,  as  is  made  clearly  apparent  by  the  estab- 
lishment of  the  county  boards  of  equalization*  to  equalize  the 
assessable  vi^lue  of  all  property  in  the  several  counties,  by  the 
creation  of  the  county  assessor  as  a  constitutional  officer,  and 
by  the  special  enumeration  in  section  12  of  railroad  property 
as  being  assessable  by  the  state  board  of  equalization. 

The  rule  ^'expressio  unitis  esi  exdusio  alterius''  applies  with 
special  force.  In  general,  all  constitutional  provisions  are  con- 
strued pursuant  to  the  same  rules  as  statutory  provisions,  with 
the  additional  provisions  that  in  the  state  of  Montana  the  pro- 
visions of  the  Constitution  are  both  mandatory  and  prohibitory, 
unless  otherwise  expressed.  (Murrdy  v.  Heime,  17  Mont.  353,  365, 
42  Pac.  1057,  43  Pac.  714;  In  re  McFarland's  Estate,  10  Mont. 
445,  448,  26  Pac.  185 ;  State  ex  rel.  ChenowetK  v.  Acton,  31  Mont 
37,  44,  77  Pac.  299.) 

Even  though  Chapter  49,  and  section  6  thereof,  should  be 
held  to  be  constitutional,  as  the  same  is  written,  it  furnishes 
no  basis  or  justification  for  the  plan  and  method  of  assessment 
ivhich  this  court  is  asked  to  compel  the  state  board  of  equaliza- 
tion and  the  county  assessors  of  the  state  to  adopt,  and  such  a 
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method  is  clearly  illegal,  void,  unconstitutional,  inoperative  and 
violative  of  the  uniformity  clause  relating  to  assessments  of 
section  1  of  Article  XII  of  the  Constitution  of  the  state,  as  the 
same  is  interpreted  and  declared  in  the  case  of  HUger  v.  Moore, 
supra,  and  other  cases  in  the  state  of  Montana. 

It  is  well  dettled  that  a  law,  valid  upon  its  face,  may  be  ad- 
ministered or  sought  to  be  operated  in  an  illegal  and  unconstitu- 
tional manner,  and  such  an  administration  of  the  law  will  be 
illegal,  unconstitutional,  and  may  even  be  enjoined.  (Reagan  v. 
Fanners'  Loam,  cfc  Trust  Co.,  154  U.  S.  362,  390,  38  L.  Ed.  1014, 
14  Sup.  Ct.  Eep.  1047  [see,  also,  Rose's  U.  S.  Notes].) 

It  is  manifest  that  according  to  the  allegations  of  the  petition, 
the  discrepancy  between  what  is  claimed  in  the  petition  to  be 
the  true  value  of  this  property  arises  not  from  any  failure  of  the 
assessors  or  the  board  of  equalization  to  assess  the  same  at  its 
actual  cash  value,  as  separate  entities  of  physical  property,  but 
solely  on  account  of  the  alleged  failure  to  levy  an  assessment 
upon  the  business,  the  use  of  said  properties  and  the  goodwill  of 
the  companies  operating  the  same,  using  the  standards  set  out  in 
the  petition  as  criteria  by  means  of  which  said  values  might  be 
arrived  at. 

It  is  likewise  manifest  that  this  method  is  entirely  different 
from  the  methods  employed  in  arriving  at  the  value  of  all  the 
properties  of  all  the  other  residents  of  the  state,  whether  cor- 
porate or  individual,  and  that  under  such  a  method  an  entirely 
different  result  would  be  arrived  at  as  to  the  assessable  value 
of  the  properties  of  these  companies  from  that  which  would  be 
arrived  at  in  the  assessable  values  of  like  properties  of  in- 
dividuals and  corporations  having  property  situated  in  either 
one  or  more  of  the  counties  of  the  state,  but  not  engaged  in  the 
telephone,  electric  light,  hydro-electric  or  similar  businesses. 

Such  a  method  would  manifestly  violate  the  uniformity  clause 
of  section  1  of  Article  XII  of  the  Constitution,  and  result  in 
the  assessment  for  taxation  of  the  goodwill  of  the  business,  which 
has  been  declared  nontaxable  in  the  state  of  Montana;  and  it 
is  likewise  manifestly  a  method  which  cannot  be  made  justly 
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and  equitably  operative  by  either  the  county  assessors  or  the 
state  board  of  equalization.  {Wells  Fargo  &  Co.  v.  Johnson^ 
214  Fed.  180,  L.  R.  A.  1916C,  522,  130  C.  C.  A.  528;  Standard 
Oil  Co.  V.  Howe,  257  Fed.  481 ;  State  v.  Meek,  127  Ark.  349,  192 
S.  W.  202,  203;  Chicago  &  N.  W.  Ry.  Co.  v.  Boone  County 
Suprs.,  44  111.  240,  241 ;  Trenton  &  Mercer  County  Traction  Co. 
V.  State  Board  etc,  91  N.  J.  L.  511,  103  Atl.  413 ;  County  of 
Santa  Clara  v.  Southern  Pac.  Ry.  Co.,  18  Fed.  385,  at  p.  394,  9 
Sawy.  165 ;  Dillon  v.  Bare,  60  W.  Va.  483, 56  S.  E.  390,  at  pp.  393, 
395,  396;  Taylor  v.  Louisville  &  N.  R.  R.  Co.,  88  Fed.  350,  31 
C.  C.  A.  537.) 

The  petition  fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  respondents,  for  the  reason  that  it  does 
not  allege  that  the  other  properties  situated  within  the  several 
counties  and  within  the  state  of  Montana  have  been  or  are  to  be 
assessed  at  their  true  cash  value,  or  that  the  assessment  laid 
upon  the  properties  of  these  companies  in  the  various  counties, 
and  that  laid  upon  the  property  of  these  companies  by  the  state 
board  of  equalization,  is  below  the  assessment  laid  upon  the 
other  properties  and  taxpayers  of  the  state.  {People's  Oas- 
light  A  Coke  Co.  v.  Stuckart,  286  111.  164,  121  N.  E.  629 ;  Ra^ 
dell  V.  City  of  Bridgeport,  63  Conn.  321,  28  Atl.  523 ;  Ex  parte 
Ft.  Smith  &  V.  B.  Bridge  Co.,  62  Ark.  461,  36  S.  W.  1060;  Chi- 
cago, B.  &  Q.  Ry.  Co.  V.  Board  of  Commrs.,  54  Kan.  781,  39  PaC. 
1039;  Chicago,  B.  cfe  Q.  Ry.  Co.  v.  Board  of  Commrs.  of  Repiib- 
lie  Co.,  67  Fed.  411,  4  C.C.  A.  456;  Taylor  v.  LouisvUle  &  N.  R. 
Co.,  88  Fed.  350,  31  C.  C.  A.  537.) 

Property  in  one  state  cannot  be  taxed  in  another,  and  no  state 
can  tax  property  beyond  its  jurisdiction.  The  lading  into  con- 
sideration of  the  value  of  a  continuous  line  of  railway  as  a  unit 
and  the  distribution  of  such  tax  upon  a  mileage  basis  is  subject 
to  the  general  rule  that  such  distribution  of  taxes  on  a  mileage 
basis  must  result  in  an  equitable  distribution  thereof,  and  must 
represent  the  actual  value  of  the  property  in  each  local  juris- 
diction. {Fargo  v.  Hart,  193  U.  S.  490,  499,  48  L.  Ed.  761,  24 
Sup.  Ct.  Rep.  498;  Pittsburgh  etc.  Ry.  Co.  v.  Backxis,  154  U.  S, 
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421,  431,  38  L.  Ed.  1031,  14  Sup.  Ct.  Rep.  1114;  Western  Union 
Tel.  Co.  V.  Taggart,  163  U.  S.  1,  41  L.  Ed.  49,  16  Sup.  Ct.  Rep. 
1054  [see,  also,  Rose's  U.  S.  Notes].) 

In  order  to  charge  the  state  board  of  equalization  with  any 
dereliction  of  duty  in  the  assessment  of  these  properties  on  any 
particular  basis,  it  is  necessaty  that  the  petition  show  that  as  a 
result  of  such  assessment  there  has  been  a  discrimination  as 
against  the  other  taxpayers  in  this  state;  in  fact,  if  it  be  true 
that  the  county  assessors  of  the  state  in  assessing  all  of  the  other 
property  of  this  state  assessed  it  on  a  forty  per  cent  basis,  not 
only  would  the  state  bpard  be  justified  in  assessing  the  property 
of  these  corporations  on  that  basis,  but  the  law  would  require 
it  to  do  so.  (Sunday  Lake  Iron  Co.  v.  Wakefield  Tp.,  247  U.  S. 
350,  352,. 62  L..  Ed.  1154,  38  Sup.  Ct.  Rep.  495;  LauisvUle  & 
N.  B.  Co.  V.  Bosworth,  209  Fed.  380.) 

Mr.  M.  8.  Ovm/n,  Amicus  Curiae,  submitted  a  brief. 

As  I  view  this  case,  there  are  but  two  questions  for  considera- 
tion by  the  court,  which  may  be  stated  as  follows:  1.  Was  the 
state  board  of  equalization  authorized  to  make  the  assessment 
complained  oft  2.  If  the  state  board  had  the  power  to  assess, 
was  it  required  to  observe  and  follow  the  rule  prescribed  by  sec- 
tion 6  of  Chapter  49  of  the  Laws  of  Montana  of  1919  in  deter- 
mining the  values  of  the  properties  it  assessed? 

The  first  question  involves  a  consideration  of  sections  1,  11 
and  16  of  Article  XII  of  the  Constitution  of  Montana.  These 
sections  authorize  the  legislative  assembly  to  prescribe  the  man- 
ner of  the  assessment  of  all  property,  except  railroad  property, 
and  only  limit  the  power  of  the  legislative  assembly  in  this  re- 
gard, by  requiring  that  the  manner  prescribed  shall  secure  a 
"just  valuation,"  and  result  in  uniform  taxes  upon  the  "same 
class  of  subjects  within  the  territorial  limits  of  the  authority 
levying  the  tax."  As  the  power  of  the  legislative  assembly  over 
the  subject  of  taxation  is  plenary,  except  as  restricted  by  the 
Constitution,  and  the  Constitution  has  not  designated  the  oflScer 
or  agency  by  which  assessment  shall  be  made,  except  in  the  case 
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of  railroad  property,  it  is  clearly  within  the  power  of  the  legis- 
lative assembly  to  prescribe  the  agency  by  which  an  assessment 
of  any  property,  except  railroad  property,  flhall  be  made.  {Mis- 
sowi  River  Power  Co.  y.  Steele,  32  Mont.  433,  80  Pac.  1093 ; 
Ames  V.  People^  26  Colo.  83,  56  Pac.  656.)  / 

It  is  argued,  in  support  of  the  contention  that  the  Constitu- 
tion prohibits  the  legislative  assembly  from  conferring  the  power 
of  assessment  upon  the  state  board  of  equalization,  that  to  do  so 
violates  the  uniformity  provisions  of  the  Constitution.  This 
court  has  recently  decided,  in  the  case  of  HUger  v.  Moore,  that 
the  provisions  of  sections  1  and  11  of  Article  XII,  relating  to 
uniformity,  must  be  construed  in.pari  materia,  and  that  when 
80  construed,  classification  is  permissible  and  the  rule  of  uni- 
formity applies  to  a  class  of  property  as  distinguished  from  all 
property.  It  is  only  necessary,  then,  to  inquire  whether  the 
classification  of  property  which  the  state  board  is  authorized  to 
assess  is  a  reasonable  classification.  We  take  it  that  no  one  will 
dispute  the  proposition  that  the  properties  mentioned  in  section 
5  of  Chapter  48  of  the  Laws  of  1919  are  of  a  character  which 
justify  their  separate  classification  in  order  to  secure  a  just  valu- 
ation for  the  purpose  of  taxation.  As  a  matter  of  fact,  the  same 
reason  prevails  for  having  all  of  such  properties  assessed  by  the 
state  board  that  moved  the  framers  of  the  Constitution  to  pro- ' 
vide  for  the  taxation  of  railroad  property  by  such  board.  It 
is  worthy  of  note  that  the  uniformity  provisions  of  the  Consti- 
tution have  reference  to  '^the  rate  of  assessment  and  taxation" 
and  ** taxes."  ,  Where  all  property  is  required  to  be  assessed  at 
its  full  cash  value,  there  cannot  be  any  want  of  uniformity,  re- 
quired by  the  Constitution,  even  though  some  of  the  property  is 
assessed  by  one  agency  and  some  by  another. 

It  is  further  argued,  against  the  power  of  the  state  board  to 
assess,  that  the  property  owner  is  deprived  of  his  constitutional 
right  to  have  the  assessment  of  his  property  reviewed  by  the 
county  board  of  equalization.  Whatever  right  the  property 
owner  may  have  had  prior  to  the  amendment  of  section  15  of 
Article  XII  of  the  Constitution  to  have  the  assessment  of  his 
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property  reviewed  and  finally  determined  by  the  county  board 
does  not  now  exist,  as  the  state  board  is  authorized  to  supervise 
and  review  the  acts  'of  county  assessors  and  county  boards  of 
equalization  and  may  value  any  property,  without  regard  to  the 
valuation  thereof  by  the  county  assessor  or  county  board.  Ac- 
cording to  the  amendment,  the  county  board  is  subordinate  to  the 
state  board  in  all  its  acts  and  decisions. 

It  is  further  argued,  against  the  power  of  the  legislative  as- 
sembly to  authorize  the  state  board  to  assess,  that  the  definition 
of  the  duties  and  powers  contained  in  the  Constitution  prevents 
the  imposition  of  any  other  duties,  or  the  conferring  of  any 
other  powers,  by  virtue  of  the  application  of  the  rule  expressio 
unius  est  exclusio  alteritus,  and  the  cases  of  State  ex  rd.  Wallace 
V.  State  Board,  18  Mont.  473,  46  Pac.  266,  and  State  v.  Fortune, 
24  Mont.  154, 155,  60  Pac.  1086,  are  cited.  While  we  have  never 
agreed  with  the  decisions  in  these  cases,  they  dealt  with  ques- 
tions of  equalization  and  not  with  the  question  of  assessment. 
Furthermore,  they  are  wholly  inapplicable  to  section  15,  as 
amended.  f 

Admitting  for  the  sake  of  argument  that  the  maxim  expressio 
umus  est  exdusio^lteriv^  may  prevent  enlarging  the  duties  or 
powers  of  a  public  oflScer  expressly  defined  in  the  Constitution, 
it  cannot  prevent  the  imposition  of  duties  or  the  conferring  of 
powers  different  from  the  duties  and  powers  so  defined.  The 
citation  of  authorities  on  the  proposition  seems  unnecessary. 

In  support  of  the  proposition  that  the  state  board  is  without 
authority  to  assess  any  property,  except  railroad  property,  at- 
tention is  called  to  the  fact  that  in  the  amendment  of  section  15 
of  Article  XII  the  provision  of  the  original  section  that  "Each 
board  shall  also  perform  such  other  duties  as  may  be  prescribed 
by  law"  is  omitted.  It  is  argued  that  this  omission  clearly  evi- 
dences an  intention  that  the  duties  imposed  upon  the  state  board 
by  the  amendment  are  exclusive  and  cannot  be  added  to  by  the 
legislative  assembly.  This  argument  might  have  some  force, 
except  for  the  fact  that  the  Constitution  of  a  state  operates  as 
a  limitation  on  the  powers  of  the  legislative  assembly  and  not 
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as  a  grant.  As  before  stated,  the  power  of  the  legislative  as- 
sembly over  the  subject  of  taxation  is  absolute,  except  as  con- 
trolled by  the  Constitution,  and  the  legislative  assembly  has  the 
power  to  enlarge  the  duties  and  powers  of  the  county  boards 
and  the  state  board  without  any  provision  to  that  effect  in  the 
Constitution.     (See  Ames  v.  People,  26  Colo.  83,  56  Pac.  656.) 

Assuming  that  the  state  board  had  the  power  to  assess,  we 
proceed  to  a  discussion  of  the  jurisdiction  or  authority  of  this 
court  to  review  the  action  of  the  board  in  making  the  assessment 
complained  of.  It  is  a  rule  of  law,  universally  recognized,  that 
a  court  cannot  review  the  action  of  an  assessing  officer  or  board, 
where  jurisdiction  to  make  the  assessment  existed,  except  to  de- 
termine whether  the  assessment  was  fraudulently  made  or  was 
the  result  of  the  application  of  some  fundamentally  erroneous 
principle.  The  law  on  this  subject  is  well  stated  by  Mr.  Justice 
Pitney,  in  the  case  of  IlliTwis  Central  R.  Co.  v.  Oreene,  244  U.  S. 
555,  61  L.  Ed.  1309,  37  Sup.  Ct.  Rep.  697. 

As  it  is  not  claimed  that  the  board  acted  fraudulently  the  court 
is  limited  to  the  inquiry  whether  the  assessment  resulted  from 
the  application  of  some  erroneous  principle.  The  only  conten- 
tion in  this  regard,  made  in  behalf  of  the  state,  is  that  the  board 
failed  to  observe  and  follow  the  rule  prescribed  in  section  6  of 
Chapter  49.  The  rule  prescribed  by  section  6  cannot  by  any 
possible  construction  of  the  section  have  any  application,  except 
to  an  interstate  property.  There  cannot  be  an  apportionment 
on  a  mileage  basis,  as  required  by  the  rule,  unless  a  part  of  the 
property  is  without  the  state.  In  fact,  the  rule  does  not  con- 
template an  assessment  of  an  entire  property,  but  only  a  por- 
tion of  an  entire  property  situated  partly  within  and  partly 
without  the  state.  The  section  is  clearly  unconstitutional,  as 
applied  to  an  interstate  property.  While  the  legislative  assem- 
bly might  prescribe  a  rule  requiring  the  assessing  officer  or  board 
to  take  into  consideration  the  entire  value  of  an  interstate  plant 
or  property  in  arriving  at  the  value  of  that  part  of  the  plant 
or  property  in  the  state,  it  cannot  prescribe  an  iron-clad  rule, 
as  it  has  attempted  to  do  by  section  6,  by  which  the  value  of 
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the  portion  of  the  plant  or  property  in  the  state  shall  be  taken  to 
be  that  part  of  the  value  of  the  entire  property  that  the  mileage 
in  the  state  bears  to  the  entire  mileage.  Such  a  rule  operates 
to  tax  property  beyond  the  jurisdiction  of  the  state.  (Fargo  v. 
Hart,  193  U.  S.  490,  48  L.  Ed.  761,  24  Sup.  Ct.  Rep.  498 ;  see,' 
also,  Western  Union  Tel.  Co.  ▼.  Taggart,  163  U.  S.  1,  41  L.  Ed. 
49,  16  Sup.  Ct.  Rep.  1054 ;  Pittgburgf^  etc,  B.  Co.  v.  Backus,  154 
U.  S.  421,  433,  38  L.  Ed.  1031,  14  Sup.  Ct.  Rep.  1114  [see,  also, 
Rose's  XJ.  S.  Notes].) 

We  do  not  feel  that  we  can  add  anything  to  the  briefs  and 
arguments  already  presented,  on  the  question  of  the  constitu- 
tionality of  section  6  as  applied  to  property  situated  wholly 
within  the  state. 

The  only  regulation  prescribed  for  securing^  a  just  valuation 
of  the  properties  mentioned  in  section  5  of  Chapter  48  is  the^ 
regulation  or  rule  found  in  section  6  of  Chapter  49.  If  the  rule 
thus  prescribed  is  invalid  or  does  not  apply  to  property  wholly 
within  the  state,  it,  of  course,  follows  that  the  state  board  is 
not  required  to  observe  and  follow  such  rule,  and  as  it  is  not 
contended  that  the  state  board  was  guilty  of  fraud,  the  motion 
to  quash  should  be  sustained. 

Relator's  Brief  in  Reply. 

Counsel  contends  that  Chapters  48  and  49  are  dass  legisla- 
tion. This  contention  is  wliolly  unsound  and  counsel's  argu« 
ment  in  support  thereof  is  without  any  merit  whatever,  and  we 
may  here  observe  that  not  a  single  decision  is  cited  in  support 
of  his  contention. 

Chapter  48  singles  out  certain  kinds  and  classes  of  property 
and  requires  that  they  be  assessed  by  the  state  board  of  equaliza- 
tion. It  does  not  single  out  the  property  of  one  corporation, 
or  the  property  of  corporations  generally,  but  it  enumerates  sev- 
eral different  kinds  of  property,  whether  the  same  be  owned  by 
individuals,  associations  or  corporations,  and  requires  that  such 
property  be  assessed  by  the  state  board.  Chapter  49  then  pro- 
vides the  method  or  procedure  to  be  followed  by  the  state  board 
for  the  purpose  of  ascertaining  the  value  of  this  class  of  prop- 
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erty.  The  uniformity  required  by  the  Constitution  is  a  uni- 
formity of  assessment  and  taxation  to  the  end  that  all  property 
shall  pay  its  fair  proportion  of  taxes,  but  this  does  not  require 
a  uniformity  of  methods  or  procedure,  for  the  purpose  of  ascer- 
taining and  determining  the  value  of  aU  property  of  every  class. 
All  property  is  not  the  same;  it  differs  in  kind  and  charac- 
teristics, and  one  method  for  ascertaining  value,  when  applied 
to  one  class  of  property,  might  result  in  ascertaining  the  value 
of  that  particular  class  of  property,  but  when  applied  to  prop- 
erty of  an  entirely  different  class  and  character,  it  would  not 
result  in  ascertaining  the  value  of  that  particular  class.  {Fidel- 
ity Trust  Co.  V.  Vogt,  66  N.  J.  L.  86,  48  Atl.  580 ;  People  ex  rel. 
▼.  Henderson,  12  Colo.  369,  21  Pac.  144 ;  Foster  v,  Hart  Consol. 
Mining  Co.,  52  Colo.  459, 122  Pac.  48 ;  Judson  on  Taxation,  sees. 
502,  503;  1  Cooley  on  Taxation,  pp.  72-75;  37  Cyc.  746,  751; 
Michigan  Railroad  Tax  Cases,  138  Fed.  223 ;  affirmed  in  Michi- 
gan Cent.  By.  Co.  v.  Power,  201  U.  S.  245,  50  L.  Ed.  744,  26 
Sup.  Ct.  Rep.  459  [see,  also,  Rose's  U.  S.  Notes] ;  Charleston  & 
8.  Bridge  Co.  v.  Kanawha  Co.  Ct.,  41  W.  Va.  658,  24  S.  E.  1002 ; 
Chicago  &  N.  W.  By.  Co.  v.  State,  128  Wis.  553, 108  N.  W.  557.) 

On  Motion  to  Quash. 

Opinion— PER  tJURIAM. 

This  is  an  original  application  for  mandamus,  on  the  relation 
of  the  attorney  general,  to  compel  the  state  board  of  equaliza- 
tion to  make  cei*tain  assessments  in  accordance  with  the  pro- 
visions of  section  1,  Chapter  48,  and  section  6,  Chapter  49, 
Liaws  of  the  Sixteenth  Legislative  Assembly.  The  material  facts 
alleged  in  the  affidavit  are: 

That  the  Montana  Power  Company,  Qreat  Falls  Power  Com- 
pany, Thompson  Falls  Power  Company  and  Montana  Reservoir 
and  Irrigation  Company  are  corporations  organized  and  exist- 
ing under  the  laws  of  Montana;  that  they  are  what  is  known 
as  hydro-electric  companies,  and  are  engaged  in  the  business,  in 
this  state,  of  generating  electric  power  and  energy,  and  in  trans- 
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mitting,  distributing  and  selling  the  same ;  that  on  the  first  Mon- 
day in  March,  1919,  each  of  said  corporations  was  the  owner  of 
a  large  number  of  lots  and  parcels  of  real  estate,  buildings  and 
structures  thereon,  dam  sites,  dams,  power-houses,  machinery 
and  furniture,  and  also  rights  of  way,  buildings  situated  thereon, 
pole  and  transmission  lines,  and  other  property,  all  situated 
in  the  state  of  Montana,  and  subject  to  taxation  therein  for  the 
year  1919 ;  that  the  power  and  transmission  lines  of  each  of  said 
corporations  on  said  day  constituted  a  single  and  continuous 
property  operated  in  more  than  one  county  in  this  state;  that 
some  time  prior  to  the  first  Monday  in  March,  1919,  the  officers 
and  agents  of  each  of  said  corporations  returned  to  and  filed 
wiih  the  county  assessor  of  each  county  in  which  a  part  of  it& 
property  was  operated  a  statement  in  compliance  with  the  re- 
quirements of  section  2511,  Revised  Codes,  which,  rightfully  in- 
cluded all  lots  and  parcels  of  real  estate,  and  other  property  not 
included  in  its  right  of  way,  assessable  by  the  assessor  of  such 
county,  and  wrongfully  included  rights  of  way,  pole  and  trans- 
mission linesj  distributing  systems,  and  other  similar  property, 
assessable  by  the  state  board  of  equalization;  that  in  such  state- 
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ment  each  item  of  property  was  listed  separately,  and  a  fixed 
value  placed  thereon  by  the  officers  and  agents  of  the  corpora- 
tion; that  the  assessor  of  each  county  accepted  the  valuations 
so  placed  on  such  items  of  property,  and  assessed  the  same 
accordingly;  that  in  making  the  assessment  the  value  of  each 
item  was  arrived  at  by  the  assessor  by  taking  the  original  cost 
of  construction  and  deducting  therefrom  the  depreciation,  which 
resulted  in  an  assessment  at  only  forty  per  cent  of  the  full  cash 
value;  that  the  property  of  each  of  said  corporations  is  joined 
together  so  as  to  form  a  single,  continuous  and  entire  property 
and  plant,  by  reason  of  which  an  intangible  value  has  been 
created,  and  now  exists,  giving  the  property,  as  a  whole,  a  value 
greatly  in  excess  of  the  aggregate  of  the  values  of  the  separate 
items  of  property  forming  parts  thereof;  that  the  fact  that  all 
of  the  items  of  property,  taken  together,  constituted  a  single 
and  continuous  property  was  not  considered  in  making  the  as- 
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sessment,  and  that  the  franchises,  privileges  and  contracts,  net 
earnings,  value  of  capital  stock  and  outstanding  bonds,  of  each 
corporation,  were  also  not  taken  i^to  consideration;  that  the 
state  board  of  equalization  met  in  regular  session  on  the  fourth 
Monday  in  July,  1919,  and  thereafter  took  up  thematter  of  the 
assessment  of  the  property  of  said  corporations ;  that  the  board 
refused  to  change  or  correct  the  assessments  made  by  the  asses- 
sors by  striking  therefrom  the  assessments  of  rights  of  way,  pole 
and  transmission  lines,  distributing  systems  and  other  similar 
property,  and  failed,  neglected  and  refused  to  assess  the  same 
Sh  a  state  board  of  equalization,  and  permitted  the  assessments 
made  by  the  county  assessors  to  stand  without  change ;  that  the 

I 

board  at  said  meeting  ascertained  that  certain  other  rights  of 
way,  pole  and  transmission  lines,  teleginph  lines  and  similar 
property  had  not  been  assessed  by  the  respective  county  asses-' 
fiors,  and  thereupon  proceeded  to  assess  the  same  for  taxation 
at  less  than  their  full  cash  value;  that  the  board  failed  to  in- 
crease the  assessments  made  by  the  comity  assessors  to  make 
them  represent  the  full  cash  values  of  the  properties  assessed; 
and  that  the  values  for  assessment  and  taxation  of  the  proper- 
ties of  said  four  corporations  were  so  inadequate  and  dispropor- 
tionate, and  so  far  below  the  full  cash  value  thereof,  as  to  show 
a  gross  abuse  of  discretion,  and  failure  to  exercise  sound  judg- 
ment, and  for  that  reason  were  fraudulently  made  and  do  not 
constitute  a  lawful  assessment. 

The  case  is  before  us  on  a  motion  to  quash  the  alternative 
writ  of  mandate  issued  herein,  and  to  dismiss  this  proceeding, 
filed  by  respondents,  which  raises  the  questions  as  to  the  consti- 
tutionality of  that  part  of  section  1,  Chapter  48,  which  vests 
in  the  state  board  of  equalization  the  power  to  make  an  original 
assessment  of  the  rights  of  way,  pole  and  transmission  lines, 
distributing  systems,  and  similar  property,  of  said  corporations, 
and. the  constitutionality  of  so  much  of  section  6,  Chapter  49, 
as  requires  said  board  to  value  such  property  for  taxation  on  a 
proportionate  mileage  basis. 
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Section  1,  Chapter  48,  in  so  far  as  it.  is  material  here,  confers 
upon  the  state  board  of  equalization  the  power  and  duty  "to 
annually  assess  the  franchises,  roadway,  roadbed,  rail  and  roll- 
ing  stock  and  all  other  property  of  all  railroads,  and  the  pole 
lines  and  rights  of  way  and  all  other  property  of  all  telegraph 
and  telephone  lines,  electric  power  and  transmission  lines, 
ditches,  canals  and  flumes,  and  other  similar  properties,  con- 
stituting a  single  and  continuous  property  operated  in  more 
than  one  county  in  the  state,  and  to  apportion  such  assessments 
to  the  counties  in  which  such  properties  are  located  on  a  mile- 
age basis,  provided,  however,  that  lots  and  parcels  of  real  estate, 
not  included  in  rights  of  way,  with  the  buildings,  structures, 
and  improvements  thereon,  dams  and  power-houses,  depots,  sta- 
tions, shops  and  other  buildiligs  erected  upon  right  of  way,  fur- 
'  niture,  machinery  and  other  personal  property  shall  not  be 
considered  as  a  part  of  any  such  single  and  continuous  prop- 
erty, but  shall  be  considered  as  separate  and  distinct  therefrom 
and  shall  be  assessed  by  the  county  assessor  of  the  county 
wherein  they  are  situate";  and  section  6,  Chapter  49,  in  part 
provides: 

**The  value  for  taxation  of  the  property  and  plant  of  each 
telegraph,  telephone,  electric  power  and  transmission  line,  canal, 
ditch,  flume,  and  other  properti,es  to  be  assessed  by  the  state 
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board  of  equalization,  shall  be  that  portion  of  the  total  value 
of  the  entire  plant  and  property  wherever  situated  that  the  total 
mileage  within  this  state  bears  to  the  total  mileage  wherever 
situated,  after  deducting  from  such  portion  the  total  assessed 
value  of  all  property  which  has  been  assessed  for  taxation  in 
this  state  by  the  county  assessors  of  the  several  counties  of  this 
state,  and  the  state  board  of  equalization  shall  assess  the  same 
accordingly." 

The  provision  of  section  16,  Article  XII,  of  the  Constitution, 
[1]  that  **all  property  shall  be  assessed  in  the  manner  pre- 
scribed by  law,  except  as  is  otherwise  provided  in  this  Constitu- 
tion,"  is  clear  and  explicit  in  vesting  in  the  legislature  plenary 
power  in  matters  of  assessment,  including  the  power  to  designate 
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the  agency  through  which  the  assessment  shall  be  made.  Speak- 
ing with  reference  to  this  provision,  in  the  case  of  Missovri 
Siver  Power  Co.  v.  Steele,  32  Mont.  433,  80  Pac.  1093,  this  court 
said:  *'We  might  be  somewhat  confused  as  to  the  meaning  of 
the  phrase  *in  the  manner  prescribed  by  law,'  except  for  the 
interpretation  placed  thereon  by  the  same  section.  By  the  first 
sentence  of  this  section  the  legislature  is  left  free  to  prescribe 
the  manner  in  which  property  shall  be  assessed,  except  so  far  as 
the  Constitution  has  prescribed  such  manner.  And  what  is  the 
exception!  That  'the  franchise,  roadway,  roadbed,  rails  and 
rolling  stock  of  all  railroads  operated  in  more  than  one  couiity 
in  this  state  shall  be  assessed  by  the  state  board  of  equalization.' 
The  manner,  then,  includes  the  agency  which  shall  make  the 
assessment;  for  the  above  excepting  clause  has  no  reference 
to  the  last  portion  of  the  section,  which  only  refers  to  the 
division^  or  apportionment  of  the  assessment  after  the  same  is 
made,  and  can  only  refer  to  the  agency  employed,  which  in  that 
clause  is  the  state  board  of  equalization."  In  that  case  the 
court  had  under  consideration  the  constitutionality  of  a  statute 
which  provided'  for  the  appointment,  in  certain  counties,  of 
boards  of  appijaisers  whose  duty  it  was  to  fix  the  valuation  of 
real  estate  for  the  purpose  of  assessment  by  the  county  assessor*; 
and  what  is  there  said  is  applicable  here,  unless  by  some  other 
provision  of  the  Constitution  the  authority  of  the  legislature  to 
confer  upoi^  the  state  board  of  equalization  the  power  to  make 
an  original  assessment  of  property,  other  than  railroad  prop- 
erty, is  denied. 

It  is  argued  by  counsel  for  respondents  that  the  authority 
conferred  upon  the  state  board  of  equalization  to  assess  the 
[2-4]  propferty  of  railroads  excludes  all  other  powers  of 
original  assessment,  because  the  provisions  of  the  Constitution 
are  mandatory  and  prohibitory  (sec.  29,  Art.  Ill) ;  that  the 
maxim  expressio  uniiis  est  eaxlusio  alteriv^  applies;  and  that 
the  omission  from  section  15,  Article  XII,  of  the  Constitution  as 
amended  in  1916,  which  defines  the  duties  of  the  state  and 
county  boards  of  equalization,  of  the  provision  which  was  a  part 
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of  said  section  before  it  was  amended,  that  the  boards  shall  ''also 
perform  such  other  duties  as  may  be  prescribed  by  law,"  evinces 
a  clear  intention  to  restrict  the  duties  of  the  state  board  of 
equalization  to  those  specified  in  the  section  itself,  with  the 
exception  only  of  the  assessment  of  the  property  of  railroads. 
Such  an  omission  would  have  great  force  if  we  were  considering 
its  effect  in  connection  with  a  statute  amended  by  the  legislature. 
However,  the  Constitution  is  not  a  grant,  but  a  limitation,  of 
the  powers  of  the  legislature.  This  fundamental  distinction 
between  the  Constitution  of  a  state  and  the  Constitution  of  the 
United  States  has  frequently  been  stated  by  this  court.  In  the 
case  of  State  ex  rel.  Sam  Tai  v.  French,  17  Mont.  54,  30  L.  R.  A. 
415,  41  Pac.  1078,  it  was  said:  "A  state  legislature  is  not  acting 
under  enumerated  or  granted  powers,  but  rather  under  inherent 
powers  restricted  only  by  the  proyisions  of  the  sovereign  Con- 
stitution"; and  in  the  case  of  Missouri  River  Power  Co.  v. 
Steele,  above,  this  court  said:  "In  the  matter  of  legislation,  the 
people,  through  the  legislature,  have  plenary  power,  .except  in 
so  far  as  inhibited  by  the  Constitution,  and  the  person  who 
denies  the  authority  in  any  given  instance  must  be  able  to  point 
out  distinctly  the  particular  provision  of  the  Constitution  which 
limits  or  prohibits  the  power  exercised."  (See,  also,  Hilger  v, 
Moore,  ante,  p.  146,  182  Pac.  477,  and  In  re  Pameroy,  51  Mont. 
119,  151  Pac.  333.) 

In  determining,  therefore,  the  effect  of  this  omission  from 
section  15,  it  is  to  be  borne  in  mind  that  the  inquiry  is  not 
whether  the  power  for  a  particular  enactment  is  to  be  found  in 
express  terms  in  the  Constitution,  but  whether  there  is  anything 
in  that  instrument  which  forbids  the  legislation.  Viewed  in 
this  light,  we  do  not  find  in  the  omission  of  the  sentence  above 
quoted  any  inhibition  of  the  exercise  by  the  legislature  of  the 
power  under  consideration. 

The  authority  contained  in  the  first  sentence  of  section  16  is 
also  not  in  any  wise  abridged  by  the  remainder  of  the  section, 
which  empowers  the  board  to  assess  railroad  property.  The 
[5]     provisions  of,  that  section  are  mandatory  and  prohibitory. 
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in  the  sense  that  the  legislature  cannot  take  from  the  state 
board  of  equalization  the  power  to  assess  railroad  property,  nor 
vest  such  power  elsewhere. 

The  maxim  expressio  unites  est  exdusio  alierius,  invoked  by 
[6]  respondents,  is  a  rule  of  interpretation,  and  not  a  con- 
stitutional command,  and  cannot  be  made  to  serve  as  a  means  to 
restrict  the  plenary  power  of  the  legislature,  nor  to  control  an 
express  provision  of  the  Constitution. 

It  is  also  contended  that  the  Act  in  question  is  invalid 
because  it  denies  to  the  taxpayer  the  right  to  have  his  property 
[7]  assessed  by  the  local  assessing  officer,  as  well  as  the  right 
to  have  the  valuation  put  thereon  reviewed  by  the  county  board 
of  equalization.  This  contention  cannot  be  sustained.  It  is  not 
a  right  of  the  taxpayer  to  have  his  assessment  made,  in  the  first 
instance,  by  uny  particular  officer,  or  to  have  it  equalized  by 
any  particular  board.  (MissovH  River  Power  Co,  v.  Steele, 
above;  Ames  v.  People,  26  Colo.  83,  56  Pac.  656.)  So  long  as 
the  principles  of  uniformity  and  just  valuation  are  observed,  his 
rights  are  not  invaded. 

As  the  power  of  the  legislature  in  all  matters  of  taxation  is 
plenary,  except  where  expressly  restricted  by  the  Constitution, 
and  the  Constitution  has  not  designated  the  officer  or  agency  by 
which  assessments  shall  be  made,  except  in  the  case  of  railroad 
property,  we  conclude  that  the  legislature  had  the  authority  to 
confer  upon  the  state  board  of  equalization  the  power  of  assess- 
ment prescribed  in  section  1,  Chapter  48,  above. 

The  respondents  cite  the  case  of  Northern  Pac.  By.  Co.  v. 
Brogan,  52  Mont.  461,  158  Pac.  820,  as  being  in  point  here.  In 
iJitt  case,  this  court  considered  the  extent  of  the  power  conferred 
by  the  constitutional  provision  authorizing  the  state  board  of 
equalization  to  assess  the  property  of  railroads,  and  held  that  a 
telegraph  line  extending  along  the  right  of  way  of  a  railroad  was 
not  assessable  by  the  state  board  of  equalization  as  a  part  of 
the  roadway;  but  the  power  of  the  legislature  to  prescribe  the 
manner  of  assessment  of  property  was  not  there  involved. 
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It  is  also  earnestly  contended  by  the  re8|)ondent8  that  the 
portion  of  section  6,  Chapter  49,  above  quoted,  establishes  an 
[6-10]  arbitrary  i^ule  of  assessment,  in  violation  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States, 
prohibiting  the  taking  of  property  without  due  process  of  law, 
and  also  violates  the  principle  of  uniformity  established  by  the 
Constitution  of  Montana.  It  will  be  observed  that  the  section 
does  not  by  its  terms  attempt  to  control  the  discretion  of  the 
state  boaird  of  equalization  in  determining  values,  but  only  pre- 
scribes that  when  the  value  of  the  entire  property,  wherever 
situated,  has  been  ascertained,  the  value  for  taxation  shall  be 
that  portion  of  tiie  total  value  of  the  entire  plant  and  property, 
wherever  situated,  that  the  total  mileage  within  this  state  bears 
to  the  total  mileage  wherever  situated,  after  deducting  from 
such  portion  the  total  assessed  palue  of  the  property  which  has 

been  assessed  by  the  county  assessors.    This  Act  does  not  repeal 

I 

existing  statutes  on  the  subject  of  assessment,  but  is  to  be  treated 
as  a  supplement  thereto.  The  various  sections  of  this  Act,  and  of 
existing  Acts,  are,  therefore,  in  pari  materia,  and  are  to  be 
construed  together.  Thus  section  2502,  Revised  Codes,  which 
provides  that  **all  taxable  properly  must  be  assessed  at  its  full 
cash  value"  is  not  in  any  wise  affected  by  Chapters  48  and  49, 
and  is  to  be  considered  in  connection  with  them.  These  pro- 
visions are  also  to  be  read  in  the  light  of  the  constitutional 
requirement  that  there  shall  be  a  uniform  rate  of  assessment  and 
taxation,  and  a  just  valuation  for  taxation  of  all  property. 
(Sec.  1,  Art.  XII.) 

In  construing  a  statute  we  are  not  permitted  to  give  it  such 
an  interpretation  as  wUl  make  it  a  nullity  unless  it  is  clear 
that  such  a  construction  is  necessary,  but  every  reasonable  doubt 
is  to  be  resolved  in  favor  of  its  validity.  (State  ex  rel.  Hay  v. 
Alderson,  49  Mont.  387,  403,  Ann.  Cas.  1916B,  39, 142  Pac.  210.) 

A  statute  similar  in  its  terms  to  section  6,  Chapter  49,  except 
that  it  provided  that  the  taxing  board  should  take  into  con- 
sideration the  value  of  the  capital  stock  of  the  corporation  to  be 
taxed  in  ascertaining  the  value  of  its  property,  was  considered 
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by  the  supreme  court  of  Indiana,  in  the  case  of  Western  Union 
Tel.  Co.  V.  Taggart,  141  Ind.  281,  285,  60  L.  R.  A.  671,  40  N.  E. 
1051,  and  the  court  said  with  reference  to  it :  **It  is  to  be  remem- 
bered that  the  law  under  consideration  (Acts  1893,  p.  374; 
Bev.  Stats.  1894,  sec.  8478,  and  following),  for  the  assessment 
and  taxation  of  telegraph  and  other  like  companies,  is  supple- 
mentary to  and  amendatory  of  the  general  Act  for  taxation 
(Acts  1891,  p.  199 ;  Rev.  Stats.  1894,  sec.  8408,  and  following) ; 
and  also^  that  the  duties  and  powers  vof  the  state  board  of  tax 
commissioners  and  other  assessing  and  taxing  officers  of  the 
state  are  defined  and  prescribed  solely  in  said  general  tax  law 
of  1891.  The  two  Acts  are  therefore  to  be  treated  not  only  as 
in  pari  materia,  but  as  in  fact  but  different  parts  of  one  and  the 
same  law  of  taxation ;  and  hence  all  the  sections  of  the  Act  under 
consideration  are  to  be  so  construed,  if  possible,  as  to  harmonize 
the  same  with  the  provisions  of  the  general  law."  And  again, 
in  the  same  case,  the  court  said:  ''The  Act,  it  is  true,  provides 
a  method  of  valuation — ^the  mileage  method — ^as  a  basis  for  the 
taxation  of  certain  property  within  the  state  of  Indiana.  But 
this  is  simply  a  means  for  determining  the  true  cash  value  of  the 
property  within  the  state  and  if  in  the  case  .of  appellant's 
property,  or  in  any  other  case,  it  is  shown  to  the  board,  or 
is  discovered  by  them  that  still  further  deductions  should  be 
made,  on  account  of  larger  proportional  values  outside  of  the 
state,  or  for  any  other  reason,  then  the  board  must  make  such 
deductions,  so  that  finally,  only  the  property  within  the  state  of 
Indiana  shall  be  assessed,  and  that  at  its  true  cash  value."  The 
language  last  quoted  was  directed  to  the  contention  there  made, 
which  is  likewise  made  here,  that  the  statute,  if  literally  con- 
strued, would  result  in  taxing  property  situated  outside  of  the 
state,  in  instances  where  the  property  of  a  telegraph  line  sit- 
uated outside  the' state  was  much  greater  in  value,  in  proportion 
to  the  mileage  there,  than  the  value  of  the  property  in  the 
state,  in  proportion  to  the  mileage  inside  the  state.  This  con- 
struction of  the  Indiana  statute  was  approved  by  the  supreme 
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court  of  the  United  States  {Western  Union  Td.  Co.  v.  Taggart, 
163  U.  S.  1,  41  L.  Ed.  49,  16  Sup.  Ct.  Rep.  1054  [see,  also, 
Rose 's  U.  S.  Notes] ) ,  and  there  the  court  said :  *  *  This  court,  at 
the  last  term,  in  several  cases,  affirming  judgments  of  the  su- 
preme court  of  Indiana,  held  that  the  statute  of  1891  did  not, 
in  the  case  of  a  railroad  partly  in  that  state  and  partly  in  an- 
other, require  that  the  value  of  the  part  in  Indiana  should  be 
determined  absolutely  by  dividing  the  whole  value  upon  a  mile- 
age basis ;  but  only  that  the  total  amount  of  stock  and  indebted- 
ness should  be  taken  into  consideration  in  ascetrtaining  the 
value;  and  that  the  statute  was  constitutional." 

In  the.  case  of  Cleveland  etc.  By,  Co.  v.  Backus,  154  U.  S.  439, 
38  L.  Ed.  1041,  14  Sup.  Ct.  Rep.  1122  [see,  also,  Rose's  U.  S. 
Notes],  the  court  used  this  pertinent  language:  ''It  is  not  to  be 
assumed  that  a  state  contemplates  the  taxation  of  any  property 
outside  of  its  territorial  limits,  or  that  its  statutes  are  intended 
to  operate  otherwise  than  upon  persons  and  properly  within  the 
state.  It  is  not  necessary  that  every  section  of  a  tax  Act  should 
in  terms  declare  the  scope  of  its  territorial  operation.  Before 
any  statute  will  be  held  to  intend  to  tax  outside  property,  the 
language  expressing  such  intention  must  be  clear." 

We  think  the  interpretation  of  the  Indiana  statute  is  sound 
in  principle,  and  that  a  like  construction  is  applicable  here. 
As  so  construed,  setstion  6,  Chapter  49,  does  not  establish  an 
arbitrary  rule  of  assessment,  but  only  requires  that  the  total 
value  of  the  plant  and  property,  wherever  situated,  shall  be 
taken  into  consideration  in  determining  the  actual  cash  value 
for  taxation  of  that  portion  of  the  plant  and  property  situated 
within  this  state. 

It  is  insisted  by  the  attorney  general  that  in  order  to  arrive 
at  the  actual  cash  value  of  the  property  of  each  of  the 
[11]  corporations  mentioned  in  this  proceeding,  the  board  was 
required  to  consider  such  property  as  a  unit,  with  such  added 
values  as  would  result  from  the  joining  together  of  the  separate 
items  of  property,  and  the  operation  of  the  whole  as  a  single 
and  continuous  plant,  and  that  in  so  doing,  the  board  must  ascer- 


56  Mont.]     State  v.  State  Board  op  Equalization.  447 

tain  the  value  of  the  outstanding  capital  stock  and  bonds  of  each 
corporation,  for  the  purpose  of  arriving  at  the  value  of  its 
property  for  taxation,  or  must  ascertain  its  actual  net  earnings, 
and  from  them  compute  the  value  of  its  property.  In  support 
of  this  contention,  the  attorney  general  cites  numerous  cases 
decided  by  the  supreme  court  of  the  United  States,  which  will  be 
found  collated  in  the  recent  decision  of  that  court  in  the  case 
of  Union  Tank  Line  v.  Wright,  249  U.  S.  275,  63  L.  Ed.  330,  in 
which  the  court  has  uniformly  sustained  valuations  for  taxation 
based  upon  the  capitalization  of  income  and  stock  and  bond 
plans,  and  other  similar  methods,  computed  on  the  basis  of  the 
proportion  of  the  mileage  within  the  state  to  the  total  mileage 
of  the  property  wherever  situated.  In  each  case  in  which  the 
tax  has  been  sustained,  however,  the  court  has  determined  that 
the  statute  under  which  the  assessment  was  made  only  estab- 
lished a  method  of  ascertaining  values  for  the  consideration  of 
the  taxing  board,  and  did  not  lay  down  an  absolute  rule  of 
assessment.  In  the  case  of  Fargo  v.  Hart,  193  U.  S.  490,  491,  48 
L.  Ed.  761,  24  Sup.  Ct.  Rep.  498  [see,  also,  Rose's  XJ.  S.  Notes], 
the  court  denied  the  right  of  a  state  to  adopt  a  method  that 
would  result  in  taxing  property  situated  beyond  its  borders ;  and 
in  the  case  of  Union  Tank  Line  v.  Wright,  above,  the  court  con- 
demned an  assessmenft  made  by  the  state  of  Qeorgia  of  certain  oil 
tank-cars,  on  the  basis  of  the  ratio  of  miles  in  that  state  over 
which  the  oil  cars  moved,  to  the  total  mileage  traveled  by  the 
company's  cars  in  all  of  the  state,  as  arbitrary  and  violative  of 
the  Fourteenth  Amendment  of  the  federal  Constitution,  as  well 
as  imposing  an  undue  burden  upon  interstate  commerce.  That 
case  was  decided  upon  the  facts  involved  in  the  particular  assess- 
ment, and,  so  far  as  general  principles  are  concerned,  the  holding 
does  not  appear  to  overturn  the  previous  decisions  of  that  court, 
though  the  members  of  the  court  expressed  diverse  opinions  on 
that  subject. 

It  is  one  thing,  however,  to  approve  a  method  of  assessment 
adopted  by  a  taxing  board  in  the  exercise  of  its  discretion,  as  was 
done  in  most  of  the  cases  referred  to,  and  quite  another  thing, 
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different  in  principle,  to  compel  a  board  by  w^t  of  mandate  to 
adopt  a  particular  plan  in  determining  values  for  taxation. 
As  we  have  previously  pointed  out,  we  find  nothing  in  the  stat- 
ute which  attempts  to  direct  tbe  state  board  of  equalization 
as  to  the  method  to  be  pursued  in  arriving  at  the  actual  values 
of  the  property  of  the  corporation,  whether  inside  or  outside  of 
tjbe  state,  and  we  may  not  lay  down  a  rule  to  control  their 
discretion  in  that  respect.  The  board  is  an  agency  created  by 
the  Constitution  with  certain  well-defined  powers,  discretionary 
in  character.  The  writ  of  this  court  may  be  directed  to  the 
board  to  require  them  to  look  to  the  provisions  of  the  enactment 
under  consideration,  as  a  method  of  making  the  assessment  of 
the  property  of  the  corporations  in  question,  and  section  2502 
above,  requires  them  to  assess  the  property  at  its  full  cash  value ; 
but  in  so  far  as  the  means  to  be  adopted  by  them  in  arriving  at 
values  are  concerned,  we  may  not  interfere.  Those  matters  are 
within  the  discretion  of  the  board,  and  so  long  as  they  are  not 
guilty  of  fraud,  and  do  not  adopt  a  fundamentally  wrong  prin- 
ciple of  assessment,  we  cannot  interpose,  or  substitute  our  judg- 
ment for  theirs. 

In  the  case  of  lUinois  Central  Ry.  Co,  v.  Oreene,  244  U.  S.  555, 
61  L.  Ed.  1309,  37  Sup.  Ct.  Rep.  697,  in  discussing  the  powers 
of  a  similar  board,  the  court  said:  "The  district  court  properly 
held  that  the  action  of  the  board  must  be  sustained  unless  it 
was  made  to  appear  that  they  had  adopted  a  fundamentally 
wrong  principle,  or  had  been  guilty  of  fraud.    It  is  held  further, 
that  no  fundamentally  wrong  principle  was  involved  in  de* 
termining  whether  such  a  railroad  system  should  be  valued  on 
the  capitalization  of  income  or  on  the  stock  and  bond  plan; 
or,  if  the  former,  what  rate  of  interest  should  be  used  in  capital- 
izing, or  how  many  years'  earnings  should  be  considered,    or 
what  was  in  fact  the  amount  of  net  income  for  a  given  year; 
or,  if  the  stock  and  bond  plan  was  adopted,  what  was  the  value 
of  the  stock  and  bonds;  and  that  on  thes€  and  similar  matters 
the  action  of  the  board,  in  the  absence  of  fraud,  was  binding 
upon  the  court.    In  this  we  concur.*' 
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In  the  case  of  Pittsburgh  etc.  By.  Co.  v.  Backus,  154  U.  S.  421, 
38  L.  Ed.  1031,  14  Sup.  Ct.  Rep.  1114,  it  was  also  said:  ''When- 
ever  a  question  of  fact  is  thus  submitted  to  the  determination  of  a 
special  tribunal,  its  decision  creates  something  more  than  a  mere 
presumption  of  fact,  and  if  such  determination  comes  into  in- 
quiry before  the  courts  it  cannot  be  overthrown  by  evidence  going 
only  to  show  that  the  fact  was  otherwise  than  as  so  found  and 
determined.  Here  the  question  determined  by  the  state  board 
was  the  value  of  certain  property.  That  determination  cannot 
be  overthrown  by  the  testimony  of  two  or  three  witnesses  that 
the  valuation  was  other  than  that  fixed  by  the  board." 

Speaking  on  this  same  subject  in  the  case  of  Danforth  v.  Liv- 
ingston,  23  Mont.  558,  563,  59  Pac.  916,  this  court  said:  *'The 
value  of  property  is  a  matter  of  opinion,  and  there  must 
necessarily  be  left  a  wide  room  for  the  exercise  of  this  opinion. 
Absolute  accuracy  cannot  always  be  attained.  Courts  cannot 
be  called  upon,  in  every  instance,  to  settle  differences  of  opinion 
in  this  regard  between  the  assessing  officer  and  the  property 
owner.  Otherwise,  courts  could  be  converted  into  assessing 
boards,  and,  in  assuming  to  act  as  such,  would  usurp  the  powers 
lodged  elsewhere  by  the  law-making  branch  of  the  government." 

The  allegation  of  fraud  in  the  affidavit  amounts  to  nothing 
more  than  the  statement,  in  a  different  form,  that  the  board 
wrongfully  ignored  the  provisions  of  the  statute  in  question,  and 
both  made  and  adopted  valuations  which  were  less  than  the 
f uU  cash  value  of  the  properties  assessed,  and  need  not  be  further 
noticed.  The  only  allegations,  therefore,  which  require  con- 
sideration are  the  allegation  that  the  board  failed  to  make  an 
original  assessment  of  the  property  belonging  to  said  corpora- 
tions as  required  by  section  1,  Chapter  48,  and  section  6,  Chapter 
49,  above,  and  the  further  allegation  that  they  failed  to  correct 
the  assessments  made  by  the  county  assessors  so  as  to  make 
them  represent  full  cash  values.  Assuming  these  allegations  to 
be  true,  as  we  must  for  the  purposes  of  the  motion  to  quash,  it 
is  apparent  that  the  board  did  not  perform  the  duties  cast  upon 
them  in  these  respects. 

60  Mont. — 29 


450         State  v.  State  Board  op,  Equalization.     [Oct.  T.  19 

The  motion  to  quash  the  alternative  writ,  and  to  dismiss 
this  proceeding,  is  therefore  overruled,  and  the  respondents  may 
answer  within  ten  days,  if  they  so  elect.  OtherwisCi  a  per- 
emptory writ  of  mandate  will  issue. 


On  the  Mebits. 

(No.  4,478.^ 

(Sabmitted  January  2,  1920.    Decided  Januaiy  12,  1920.) 

11S6  Pac.  097.] 

Taxation  —  State  Board  of  equalization — Mandamnu — ^Evidence  —  Inadmis- 
gibility. 

1.  Where  the  point  at  ifltue  on  application  for  writ  of  mandate  to 
compel  the  state  board  of  equalization  to  reassess  the  properties  of 
several  electric  power  corporations,  was  whether  such  properties  should 
be  regarded  by  it  as  one  plant,  evidence,  in  the  form  of  annual  reports 
made  to  the  public  service  commission,  offered  hy  the  state  for  the  pur- 
pose of  showing  that  the  corporation  had  treated  their  properties  as  one 
plant,  the  cost  of  each  plant,  the  amount  of  the  capital  stock  of  each, 
etc,  held  inadmissible,  the  questions  of  the  value  of  the  properties,  or 
how  any  one  of  the  corporations  considered  its  property  being  inunate- 
rial  to  a  determination  of  the  cause. 

Mandarmu — Nature  of  Writ. 

2.  The  writ  of  mandate  is  not  a  writ  to  correct  errors  but  to  compel 
action. 

Taxation — State  Board  of  Equalization — ^Discretion — Mandarmu, 

3-.  Held,  under  the  above  rule,  that  where  the  state  board  of  equaliza- 
tion, sitting  for  the  purpose  of  reviewing,  adjusting  and  equalizing 
assessments  under  the  provisions  of  subdivision  7,  section  1,  Chapter  48, 
Laws  of  1919,  has  exercised  its  judgment  and  discretion,  and  in  the 
absence  of  statutory  direction  how  it  shall  proceed,  or  of  fraud,  bad 
faith  or  flagrant  abuse  of  discretion,  the  supreme  court  cannot  by  moa- 
damus  compel  the  board  to  proceed  in  any  particular  manner  or  to  re- 
verse its  decision,  even  though  the  result  reached  may  be  clearly  unjust 
and  erroneous. 

Same—Fraud — Presumption — ^Duty  of  Courts. 

4.  Fraud  in  taxing  officials  cannot  be  presumed,  nor  can  courts  inquire 
as  to  the  operation  of  their  minds  in  fixing  values. 

Same  —  Valuation  of  Property  —  Review  —  Assessing  Officers  —  Duties  and 
Accountability. 

6.  The  determination  of  the  value  of  property  for  the  purpose  of 
assessment  lies  within  the  sound  judgment  of  the  assessing  oMcers,  sub- 
ject to  review  only  by  the  county  and  state  boards  of  equalization,  and 
accountable  only  to  the  electors  for  the  manner  in  which  tbey  exereisa 
that  judgment. 
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Same — ^Electric  Power  Lmes — State  Board  of  Equalization— Buliea — Stat- 
utes— InterpretatioxL 

6.  Held,  that  in  enacting  section  1,  Chapter  48,  Laws  of  1919,  the 
legislature  inteDde^  that  the  state  board  of  equalization  should  assess 
all  electric  power  and  transmission  lines  constituting  a  single  and  con- 
tinuous property  operated  in  more  than  one  county,  and  that  lines 
located  entirely  within  a  single  county  should  be  assessed  by  the  county 
assessor. 

Same — State  Board  of  Equalization — Powers — Becords  Import  Verity. 

7.  The  state  board  of  equalization  is  a  special  tribunal  endowed  with 
limited  power,  is  charged  with  the  performance  of  specific  duties,  and 
the  records  of  its  proceedings  which  it  is  required  to  keep  import  verity 
and  are  not  subject  to  collateral  attack. 

Same — State  Board  of  Equalization — ^Performance  of  Duty — ^How  Deter- 
mined. 

8.  The  (mestion  whether  the  state  board  of  equalization  has  or  haa  not 
performed  its  official  duty  must  be  determined  by  its  records  alone. 

Same — State  Board  of  Equalization — Rule  of  Action — Statutes. 

9.  To  the  extent  that  Chapter  49,  Laws  of  1919,  designates  a  method 
of  procedure  to  be  pursued  by  the  state  board  of  equalization  in  assess- 
ing telephone,  electric  power  and  transmission  lines,  etc.,  to  that  extent 
it  constitutes  the  rule  and  guide  for  its  action,  and  a  failure  to  conform 
substantially  to  its  provisions  vitiates  the  assessment,  the  same  as  fraud 
or  the  adoption  of  a  fundamentally  wrong  principle  of  assessment  would 
do. 

Same  —  State  Board  of  Equalization  —  Electric  Power  Lines  —  Manner  of 
Assessing  Property. 

10.  Held,  that  it  is  the  duty  of  the  state  board  of  equalization,  under 
section  6,  Chapter  49,  Laws  of  1919,  in  assessing,  among  other  proper- 
ties, electric  power  and  transmission  lines,  to  first  determine  the  full 
cash  value  of  the  line  or  lines  of  any  one  company  whose  property  is 
situated  entirely  within  this  state,  as  an  entity,  and  then  to  deduct  from 
such  total  value  the  value  of  its  property  assessed  by  the  county  asses- 
sor (Chap.  48,  sec.  1,  Laws  1919),  and  Assess  the  inter-counties  property 
at  the  value  remaining. 

Same — State  Board  of  Equalization — Nonperformance  of  Duty — Manaartuus, 
'  11.  Held,  on  mandarwas,  that  where  the  records  of  the  state  board  of 
equalization  showed  that  instead  of  pursuing  the  course  prescribed  by 
section  6,  Chapter  49,  Laws  of  1919,  for  assessing  the  property  of  an 
electric  power  and  transmission  company,  the  lines  of  which  traversed 
more  than  one  county  (see  paragraph  9,  supra),  it  valued  each  inter- 
eounty  line  separately,  and,  by  adding  such  values,  arrived  at  the  total 
value  of  such  inter-counties  properties,  disregarding  the  value  of  the 
plant  as  a  whole  as  well  as  the  values  attached  to  the  properties  assessed 
locally  by  the  several  county  assessors,  the  board  must  reassemble  and 
reassess  such  property  in  the  manner  indicated  by  section  6,  supra. 

Original  application  for  writ  of  mandate  by  the  State  to  com- 
pel the  State  Board  of  Equalization  to  reassemble  and  reassess 
the  properties  of  the  Montana  Power  Company,  and  other  com- 
panies of  the  same  nature,  in  the  manner  prescribed  by  Chap- 
ters 48  and  49,  Laws  of  1919.  Peremptory  writ  ordered  to 
issue. 
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Statement  of  tbx  Case. 

'After  the  opinion  on  motion  to  quash  was  delivered,  issues 
were  joined  by  answer  of  the  board  and  the  separate  answer  of 
each  of  two  members.  The  cause  was  then  referred  to  James  A. 
Walsh,  Esq.,  to  take  testimony  and  report  findings  and  recom- 
mendations upon  these  questions: 

Did  the  state  board  of  equalization  equalize  the  assessments 
made  by  the  several  county  assessors  of  property  belonging  to 
the  Montana  Power  Company,  the  Great  Falls  Power  Company, 
the  Thompson  Falls  Power  Company,  and  the  Montana  Reser- 
voir and  Irrigation  Company,  so  as  to  make  the  assessments 
represent  the  full  cash  value  of  the  property  assessed  t 

Did  the  board  assess  the  inter-counties  property  belonging  to 
these  corporations,  as  required  by  lawf 

To  the  report  made  by  the  referee,  the  attorney  general  filed 
exceptions,  and  the  cause  was  thereupon  argued  and  submitted 
for  final  determination.  All  objections  by  the  relator  to  the  as- 
sessment of  the  property  of  the  Montana  Reservoir  and  Irriga- 
tion Company  were  withdrawn,  and  the  subject  matter  of  that 
assessment  is  no  longer  before  us. 

Opinion— PER  CURIAM. 
1.  Upon  the  hearing  before  the  referee,  the  attorney  general 
[1]  offered  in  evidence  the  several  reports  made  by  these  cor- 
porations to  the  Public  Service  Commission  for  the  years  1914 
to  1918,  inclusive,  for  the  purpose  of  showing  that  each  of  these 
corporations  in  making  its  reports  treated  its  property  as  an 
entire  plant,  making  no  segregation  of  the  different  transmis- 
sion lines,  but  regarding  them  as  a  single  line  and  continuous 
property.  By  this  evidence  it  was  sought  to  furnish  a  basis  for 
the  inference  that  the  board  had  failed  to  make  an  original  as- 
sessment as  required  by  subdivision  5,  section  1,  Chapter  48, 
Laws  of  1919.  These  reports  were  again  oflFered  for  the  pur- 
pose of  showing  the  cost  of  each  plant  and  equipment;  the 
amount  of  capital  stock  of  each  company,  and  the  amount  of 
its  bonded  indebtedness,  in  order  to  furnish  a  basis  for  the  in- 
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f erence  that  the  board  had  not  revised  the  assessments  made  by 
the  several  county  assessors  so  as  to  make  the  assessments  repre- 
sent the  full  cash  value  of  the  property  locally  assessed.  Al] 
of  this  evidence  was  excluded  by  the  referee,  and  the  attorney 
general  predicates  error  upon  the  rulings.  The  contention  must 
be  overruled.  The  evidence  did  not  reflect  in  any  way  upon  the 
question  whether  the  property  owned  by  each  company  should 
be  regarded  by  the  board  as  an  entire  property  and  plant.  This 
was  a  question  to  be  determined  by  the  board  as  a  conclusion 
of  law  from  the  facts  showing  the  situation  of  the  several  trans- 
mission lines,  that  is:  Whether  they  were  in  fact  intra-county 
or  inter-county  lines,  to  be  assessed  by  the  county  assessors  or 
by  the  board.  It  was  wholly  immaterial  how  any  one  of  the 
companies  considered  its  property.  Neither  was  the  evidence 
competent  to  show  the  value  of  the  property.  As  was  pointed 
out  in  the  opinion  on  motion  to  quash,  it  was  not  within  the 
province  of  this  court  to  ascertain  and  fix  values  for  the  purpose 
of  assessment. 

2.  Did  the  board  review  the  assessments  made  by  the  county 
assessors? 

Subdivision  7,  section  1,  Chapter  48  above,  provides  that  the 
bSard  shall  ''adjust  and  equalize  the  valuation  of  taxable  prop- 
erty among  the  several  counties  •  •  •  j  supervise  and  re- 
view the  acts  of  the  county  assessor  and  the  county  boards  of 
equalization ;  change,  increase  or  decrease  valuation  •  •  •  ^ 
and  exercise  such  authority  and  do  any  and  all  things  necessary 
to  secure  a  fair,  just  and  equitable  valuation  of  taxable  prop- 
erty among  the  counties."  This  is  merely  an  amplification  of 
the  duty  imposed  on  the  board  by  section  15,  Article  XII,  of  the 
Constitution. 

Neither  the  statute  nor  the  Constitution  prescribes  the  method 
[2,  3]  of  review  or  what  steps  shall  be  taken  m  arriving  at  a 
fair,  just  and  equitable  valuation.  The  minutes  of  the  board 
show  that  the  board  had  before  it  the  assessments  made  by  the 
several  county  assessors;  considered  and  discussed  those  assess- 
ments; took  testimony  as  to  the  value  of  all  the  property  so 
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assessed,  and  approved  the  assessments  as  made,  except  that  the 
board  increased  the  valuation  placed  by  the  assessors  on  intra* 
county  power  transmission  lines  thirty  per  cent.  The  board,  in 
this  instance,  was  sitting,  not  as  original  assessors,  but  merely 
for  the  purpose  of  reviewing,  adjusting  and  equalizing  the  as- 
sessments made  by  the  county  assessors,  or  taking  such  other 
steps  as  it  might  deem  proper  to  secure  a  fair,  just  and  equitable 
valuation  of  the  property  so  assessed,  but  the  manner  in  which 
it  should  proceed  and  the  result  to  be  reached  were  entirely 
within  its  own  judgment  and  discretion.  The  court  could  com- 
pel action,  in  the  event  of  the  failure  or  refusal  of  the  board 
to  act,  but  having  proceeded  in  the  matter,  exercising  its  own 
judgment  and  discretion,  in  the  absence  of  any  statutory  pro- 
vision directing  how  the  board  shall  proceed,  and  in  the  absence 
of  fraud  or  what  amounts  to  fraudulent  action,  the  court  is 
powerless  to  compel  the  board  to  proceed  in  any  particular  man- 
ner in  arriving  at  its  conclusion  or  to  reverse  its  decision.  The 
writ  of  nuindamus  is  not  a  writ  to  correct  errors,  but  to  comi)el 
action.  (Cooley  on  Taxation,  2d  ed.,  730;  18  R.  C.  L.  103;  AU 
torney  General  v.  Sanilac  Supervisors,  42  Mich.  72,  3  N.  W.  260 ; 
State  ex  rel.  State  PvJb,  Co.  v.  Smith)  23  Mont.  44,  57  Pac.  ^449 ; 
Danforth  v.  lAmngston,  23  Mont.  558,  59  Pac.  916 ;  State  ex  rel. 
Oravely  v.  Stewart,  48  Mont.  347,  137  Pac.  854;  State  ex  reL 
Marshall  v.  District  Court,  50  Mont.  289,  Ann.  Cas.  1917C,  164, 
146  Pac.  743 ;  State  v.  Savage,  65  Neb.  714,  91  N.  W.  716 ;  Blom- 
quist  V.  Board  of  Commrs.,  25  Idaho,  284,  137  Pac.  174 ;  lUinais 
Cent,  B.  B.  Co.  v.  Greene,  244  U.  S.  555,  61  L.  Ed.  1309,  37  Sup. 
Ct.  Rep.  697 ;  Pittsburgh  etc.  By.  Co.  v.  Backus,  154  U.  S.  421, 
38  L.  Ed.  1031,  14  Sup.  Ct.  Rep.  1114  [see,  also,  Rose's  U.  S. 
Notes].) 

Mr.  Cooley,  in  his  work  on  Taxation,  has  this  to  say  on  the 
subject:  ** Assessors  exercise  a  gwosi- judicial  authority  and  when 
property  is  to  be  taxed  by  value,  the  value  must  be  determined 
by  their  judgment.  If  they  fail  to  proceed  in  the  performance 
of  their  duty,  they  may  be  compelled  to  act;  but  no  court  can 
decide  for  them  what  their  judgment  ought  to  be.    These  prin- 
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ciples  are  not  only  applicable  to  the  case  of  assessors  proper, 
but  also  to  that  of  appellate  boards  who  review  and  revise  their 
decisions."     (Cooley  on  Taxation,  supra.) 

What  was  said  by  this  court,  in  Danforth  v.  Livingston,  above, 
is  equally  applicable  here;  that  is  to  say:  "There  is  no  pro- 
vision  of  the  statute  allowing  any  i^peal  from  the  action  of 
these  officers.  It  seems  clear,  therefore,  that  it  was  the  inten- 
tion of  the  legislature  *  *  *  to  make  their  action  final,  and 
to  deny  to  the  courts  the  power  to  review  their  judgment  or 
to  assume  supervisory  control  over  their  proceedings.  ♦  •  • 
The  value  of  property  is  a  matter  *of  opinion,  and  there  must 
necessarily  be  left  a  wide  room  for  the  exercise  of  this  opinion. 
Absolute  accuracy  cannot  always  be  attained.  Courts  cannot  be 
called  upon,  in  every  instance,  to  settle  differences  of  opinion  in 
this  regard  between  the  assessing  officer  and  the  property  owner. 
Otherwise,  courts  would  be  converted  into  assessing  boards,  and, 
in  assuming  to  act  as  such,  would  usurp  the  powers  lodged  else- 
VFhere  by  the  law-making  branch  of  the  government." 

"Where  a  board  has  acted  within  the  law,  even  though  the 
result  reached  is  clearly  unjust  and  erroneous,  mandatntis  will 
[4]  not  be  granted  unless  bad  faith  or  dereliction  of  the  official 
clearly  appears.  "The  abuse  of  discretion  must  be  so  flagrant 
as  to  be  irreconcilable  with  an  honest  judgment,  courts  being 
averse  to  revising  the  judgment  of  a  board  on  the  strength  of 
allegations  of  undervaluations,  and  the  single  adjective  *fraudu- 
lent'  without  more 'Specific  allegations  of  fact."  (18  R.  C.  L. 
289;  Woodbury  County  v.  Talley,  147  Iowa,  498,  Ann.  Cas. 
1912B,  782,  123  N.  W.  746 ;  State  of  Missouri  v.  Dockery,  191 
U.  S.  165,  63  L.  R.  A.  571,  48  L.  Ed.  133,  24  Sup.  Ct.  Rep.  53 
[see,  also,  Rose's  U.  S.  Notes].)  Fraud  is  never  presumed. 
{Butte  Hdw,  Co.  v.  Knox,  28  Mont.  Ill,  72  Pac.  301.)  Nor  can 
the  court  inquire  as  to  the  operation  of  the  minds  of  tHe  taxing 
oflScials  in  fixing  values.  {Boston  &  M.  B.  B.  v.  State,  76  N.  H. 
86,  79  Atl.  701 ;  Chicago,  B.  &  Q.  B.  Co.  v.  Bdbcock,  204  U.  S. 
585,  51  L,  Ed.  636,  27  Sup.  Ct.  Rep.  326  [see,  also,  Rose's  U.  S. 
Notes] .) 
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The  board  did  review  the  action  of  the  county  assessors,  and 
whether  it  arrived  at  a  correct  or  an  erroneous  conclusion  as  to 
the  values  placed  on  the  properties  by  the  assessors,  is  a  matter 
with  which  the  court  cannot  interfere. '  The  determination  of 
[5]  the  value  of  property  for  the  purpose  of  assessment  is  re- 
ferred to  the  sound  judgment  of  the  assessing  officers,  subject 
to  review  only  by  the  boards  of  equalization.  For  the  manner 
in  which  these  officers  exercise  their  judgment  they  are  account- 
able to  the  people  who  elect  them,  and  the  burden  of  their  re- 
sponsibility cannot  be  imposed  upon  the  courts. 

3.  Are  the  power  lines  of  these  companies  located  entirely 
within  one  county  to  be  assessed  by  the  county  assessors,  or  are 
[6]  they  to  be  considered  as  parts  of  a  continuous  property 
operated  in  n  more  than  one  county  and  assessable  by  the  state 
board? 

The  state  board  of  equalization  is  created  by  section  15,  Article 
XII,  of  the  Conirtitution,  and  by  section  16  the  power  is  con- 
ferred upon  the  board  to  assess  railroads  situated  in  more  than 
one  county.  Section  18  of  the  same  Article  authorizes  the  legis- 
lature to  enact  such  laws  as  may  be  necessary  to  carry  into  effect 
the  provisions  of  these  sections  and  to  others  referred  to  in  the 
Article.  Sections  16  and  18  remain  unaltered,  but  section  15 
was  amended  by  a  vote  of  the  people  at  the  general  election  held 
in  November,  1916,  and  the  amendment  enlarged  the  powers  of 
the  board.  In  the  opinion  heretofore  rendered  on  motion  to 
quash,  it  was  pointed  out  that  the  legislature  may  and  did  au- 
thorize the  board  to  make  original  assessments  of  inter-counties 
properties  other  than  railroad  property.  For  many  years  the 
duties  and  powers  of  the  board  were  defined  by  sections  2584  to 
2592,  Revised  Codes,  being  identical  with  sections  3800  to  3809, 
Political  Code  of  1895,  most  of  which  sections  were  originally 
enacted  in  1891  (Laws  of  1891,  p.  73).  However,  these  sections 
were  repealed  by  Chapter  48  above,  and  at  the  same  ti^e  Chap- 
ter 49,  Laws  of  1919,  was  passed  and  approved.  Section  1, 
Chapter  48,  provides:  **The  powers  and  duties  of  the  state  board 
of  equalization  are  as  follows :     •    •    •    Subdivision  5.    To  an- 
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nually  assess  the  franchise,  roadway,  roadbed,  rail  and  rolling 
stock  and  all  other  property  of  all  railroads,  and  the  pole  lines 
and  rights  of  way  and  all  other  property  of  all  telegraph  and 
telephone  lines,  electric  power  and  transmission  lines,  dutches, 
canals  and  flumes,  'and  other  similar  properties,  constituting  a 
single  and  continuous  property  operated  in  more  than  one 
county  in  the  state,  and  to  apportion  such  assessments  to  the 
counties  in  which  such  properties  are  located  on  a  mileage  basis. 
Provided,  however,  that  lots  and  parcels  of  real  estate,  not  in- 
cluded in  right  of  way,  with  the  buildings,  structures,  and  im- 
provements thereon,  dams  and  power-houses,  depots,  stations, 
shops  and  other  buildings  erected  upon  right  of  way,  furniture, 
machinery  and  other  personal  property  shall  not  be  considered 
as  a  part  of  any  such  single  and  continuous  property,  but  shall 
be  considered  as  separate  and  distinct  therefrom  and  shall  be 
assessed  by  the  county  assessor  of  the  county  wherein  they  are 
situate." 

The  controversy  over  the  assessment  of  the  properties  of  these 
companies  is  the  same,  and  for  the  purpose  of  illustration  the 
property  of  only  one  need  be  cited.  The  Great  Palls  Power 
Company  owns  dams,  power-houses,  sites,  etc.  It  also  owns  lines 
for  the  transmission  of  electric  energy  to  different  points  in  vari- 
ous counties  in  the  state,  with  rights  of  way,  etc.  Some  of  these 
lines  are  constructed  of  heavy  copper  wire  strung  upon  steel 
towers,  conveying  electric  energy  of  great  voltage.  Other  lines 
running  to  other  points  are  of  cheaper  construction  and  less 
voltage;  while  in  other  instances  the  line  is  carried  on  wooden 
poles  and  comparatively  a  small  amount  of  energy  is  trans- 
mitted.' Some  of  these  lines  run  from  the  power-house  to  points 
in  the  same  county  in  which  the  power-house  is  situated,  while 
others  traverse  two  or  more  counties.  The  cost  of  construction 
of  the  various  lines  is  necessarily  different,  in  some  instances 
amounting  to  several  thousand  dollars  per  mile,  while  in  other 
instances  it  amounts  to  not  more  than  $1,000  per  mile.  These 
lines,  together  with  power-houses,  dams,  etc.,  are  under  one  own- 
ership and  management 
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It  will,  be  observed  that  under  the  statutes  referred  to,  local 
property,  such  as  real  estate  not  included  in  right  of  way,  build- 
ings, dams,  power-houses,  furniture,  machinery,  etc.,  is  to  be  as- 
sessed by  local  authority.  Under  section  2584  et  seq.,  supr(h 
lines  and  property  situated  within  each  county,  no  matter 
whether  the  line  traversed  two  or  more  counties,  were  assessed 
by  the  local  authorities  of  the  county,  thereby  causing  inequali- 
ties in  the  valuations  placed  thereon  by  the  different  county  au- 
thorities, even  though  the  construction  might  have  been  identical 
in  each  county,  except  as  to  mileage.  One  assessor  might  assess 
that  portion  of  a  continuous  line  from  Great  Falls  to  Butte, 
within  his  county,  at  one  sum,  another  at  a  different  value  per 
mile,  and  so  on,  with  wide  discrepancies  between  the  values  in  the 
various  counties,  the  fixing  of  the  value  of  the  property  being 
left  entirely  to  the  several  assessors  and  not  to  one  central  au- 
thority having  the  right  to  determine  an  equal  mileage  value  for 
each  county  where  there  is  similar  construction  of  a  particular 
line  through  each  of  several  counties,  thereby  giving  to  each 
county  the  proportionate  share  of  the  whole  property,  based 
upon  a  unit  value  of  the  whole. 

By  an  Act  of  the  Fifteenth  Legislative  Assembly,  a  tax  and 
license  commission  was  created.  The  commission,  in  pursu- 
ance of  the  provisions  of  the  Act  of  its  creation,  made  certain 
recommendations  and  prepared  for  submission  to  the  Sixteenth 
Legislative  Assembly  certain  bills,  embodying  substantially  the 
provisions  of  Chapters  48  and  49  supra.  In  the  report  accom- 
panying the  draft  of  the  bill  enacted  as  Chapter  48,  after  quot- 
ing section  15,  Article  XII,  of  the  Constitution  as  amended,  the 
commission  said:  ''There  is  nothing  in  the  above  section  which 
would  preclude  the  legislature  from  directing  the  manner  of  as- 
sessing any  property  except  railways,  and  the  commission  is 
strongly  of  the  opinion  that  the  same  reasons  which  make  advis- 
able the  assessment  by  the  state  board  of  equalization  of  rail- 
roads operated  in  more  than  one  county,  equally  apply  to  other 
forms  of  property  alike  situated  and  operated,  such  as  tele- 
graph and  telephone  lines,  electric  power  and  transmission  lines. 
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bridges,  canals  and  flumes.  Such  property  can  be  more  intelli- 
gently and  correctly  assessed  as  a  unit  by  a  central  board  than 
in  a  number  of  parts  or  segments  by  different  assessors."  As 
to  the  bill  which  was  enacted  into  Chapter  49,  the  commission 
pointed  out  that  this  jbill  was  for  the  purpose  of  carrying  out 
the  provisions  of  section  5,  Chapter  48,  **  relative  to  assessments 
of  properties  in  more  than  one  county." 

While  this  report  is  not  decisive  of  the  legislative  intent,  it 
does  indicate  the  evil  which  existed  under  the  old  statute  and 
which  was  apparently  sought  to  be  remedied  by  the  new  legis- 
lation. Having  in  mind  these  various  situations,  we  think  it 
follows  that  it  was  the  legislative  intent  that  the  state  board  of 
equalization  should  assess  all  lines  constituting  a  single  and  con- 
tinuous property  in  more  than  one  county,  and  that  the  lines 
located  entirely  within  a  single  county  should  be  assessed  by  the 
coi^ity  assessor. 

It  can  matter  little,  as  a  practical  consideration,  whether  lines 
forming  a  main  line  or  those  of  a  branch,  whether  in  one  county 
or  in  two  or  more,  are  valued  by  local  authority  or  by  the  state 
board,  so  long  as  their  true  value  is  determined  and  they  are 
assessed  as  a  part  of  the  whole  at  their  true  value.  If,  as  indi- 
cated later,  the  value  of  the  whole  plant  is  determined  as  a  unit 
and  as  a  going  concern,  and  the  deductions  made  as  directed  in 
section  6,  Chapter  49,  each  part,  whether  real  estate,  lines  in 
one  county  only,  inter-county  .lines,  whether  main  or  branch 
lines,  e^c.^.will  be  assessed  at  its  full  cash  value  and  no  element 
of  value  will  escape  taxation.  By  such  methods  the  counties 
having  no  property  of  the  company  within  their  limits,  other 
than  transmission  lines  and  rights  of  way,  will  receive  their  pro- 
portionate share  of  the  entire  value  of  the  plant,  no  matter 
whether  the  lines  therein  are  of  cheap  construction  as  compared 
with  those  of  heavier  and  .more  costly  construction ;  and  no 
county  will  be  deprived  of  value  of  property  within  its  bound- 
aries, and  no  one  given  an  enhanced  value  at  the  expense  of  an- 
other; whereas,  under  section  2584  et  seq.,  counties  having 
within  their  boundaries  transmission  lines  only^  received  a  tax 
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upon  the  mere  value  of  such  lines  and  rights  of  way  and  derived 
no  benefit  by  reason  of  the  operation  and  maintenance  of  the 
whole  of  which  such  lines  were  a  part,  upon  which  entire  plant 
and  value  each  county  would  otherwise  be  entitled  to  receive  its 
proportionate  tax. 

4.  Did  the  board  cussess  the  inter-counties  properties  of  these 
companies  as  required  by  lawt 

The  state  board  of  equalization  is  a  special  tribunal  endowed 
[7]  with  limited  powers  and  charged  with  the  performance  of 
specific  duties.  It  is  a  legal  entity,  performing  public  funif- 
tions,  and  is  required  to  keep  a  record  of  all  its  proceedings. 
(Subd.  11,  sec.  1,  Chap.  48,  above.)  These  records  import 
verity  and  are  not  subject  to  collateral  attack.  (Montana  Ore 
[8]  Purchasing  Co.  v.  Maker,  32  Mont.  480,  81  Pac.  13.)  To 
determine  whether  the  board  has  performed  a  particular  duty, 
recourse  must  be  had  to  the  records  of  the  board  and  to  them 
alone.  (Subd.  5,  sec.  7924,  Rev.  Codes.)  And  though  the  pre- 
sumption will  be  indulged  that  official  duty  has  been  regularly 
performed,  whenever  the  fact  whether  it  has  been  performed 
is  in  issue,  the  issue  must  be  determined  by  the  records. 
'  The  powers  of  the  board  are  defined  by  tlie  Constitution  in 
[9]  general  terms.  The  duties  of  the  board  are  enumerated 
with  somewhat  greater  particularity  by  the  statutes.  (Chapters 
48  and  49,  above.)  To  the  extent  that  the  statute  (Chapter  49) 
designates  a  method  of  procedure,  to  that  extent  it  constitutes 
the  rule  and  guide  for  the  board's  action,  and  a  failure  to  con- 
form substantially  to  its  provisions  vitiates  the  assessment,  jnst 
as  fraud  or  the  adoption  of  a  fundamentally  wrong  principle 
would  vitiate  it.  (I^orthern  Pac.  Ry.  Co.  v.  Carland,  5  Mont. 
146,  3  Pac.  134;  Louisville  &  N.  B.  B.  Co.  v.  Bosworih,  230  Fed. 
191 ;  Chicago,  B.  (6  Q.  B.  Co.  v.  Bdbcock,  204  U.  S.  585,  51  L.  Ed. 
636,  27  Sup.  Ct.  Rep.  326  [see,  also,  Rose's  U.  S.  Notes].) 

With  respect  to  the  pretended  assessment  of  the  properties  of 
these  corporations,  the  board's  records  disclose  these  facts: 

**  Frank  Bird,  representing  the  Montana  Pqwer  Company,  the 
[10]    Great  Falls  Power  Company,  the  Thompson  Falls  Power 
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Company  and  the  Montana  Reservoir  and  Irrigation  Company, 
appeared  before  the  board  and  submitted  the  following  power 
transmission  and  telephone  lines  as  the  property  belonging  to 
said  companies  operating  in  and  continuous  through  more  than 
one  county  in  Montana  together  with  the  mileage  and  total  value 
of  each.  •  •  •  "  Then  follows  a  list  of  the  inter-counties 
lines,  the  number  of  miles  of  each,  the  value  per  mile  and  total 
value  as  estimated  by  the  officers  of  the  companies  upon  the  basis 
of  cost  of  construction  less  three  per  cent  per  annum  for  de- 
preciation. The  record  then  proceeds:  ** Whereupon,  discussion 
was  had  of  the  assessments  of  the  properties  as  included  in  the 
list  above  in  detail  and  of  each  item  separately  and  upon  motion 
duly  seconded  it  was  ordered  (Mr.  Ford  voting  *no')  that 
the  valuation  of  the  foregoing  transmission  and  telephone  lines 
be  increased  thirty  per  cent  over  and  above  the  figures  so  re- 
turned by  the  companies  so  that  such  assessments  will  aggre- 
gate $4,916,496.06.  Whereupon,  after  consideration  of  the  facts  ' 
and  evidence  before  tne  board,  said  property  was  accordingly 
assessed  as  follows,  to  wit";  etc.  Then  follows  a  list  of  the 
same  properties  with  the  valuation  as  fixed  by  the  board  upon 
the  basis  indicated  by  the  minutes. 

Does  this  constitute  a  substantial  compliance  with  the  provi- 
[11]  sions  of  Chapter  49  above!  We  think  not.  Section  6  of 
that  Chapter  provides:  **The  value  for  taxation  of  the  property 
and  plant  of  each  telegraph,  telephone,  electric  power  and  trans- 
mission line,  canal,  ditch,  flume,  and  other  properties  to  be 
assessed  by  the  state  board  of  equalization,  shall  be  that  portion 
of  the  total  value  of  the  entire  plant  and  property  wherever  situ- 
ated that  the  total  mileage  within  this  state  bears  to  the  total 
mileage  wherever  situated,  after  deducting  from  such  portion  the 
tot^l  assessed  value  of  all  property  which  has  been  assessed  for 
taxation  in  this  state  by  the  county  assessors  of  the  several 
counties  of  this  state,  and  the  state  board  of  equalization  shall 
assess  the  same  accordingly. "  We  think  the  meaning  of  this  lan- 
guage is  reasonably  clear :  It  is  the  duty  of  the  board  first  to  de- 
termine the  full  cash  value  of  the  property  as  an  entity — an  entire 
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plant;  if  no  portion  of  it  is  situated  without  this  state,  then  the 
board  must  deduct  from  the  total  value,  the  assessed  value  of 
the  property  locally  assessed,  and  assess  the  inter-counties  prop* 
erty  at  the  value  remaining. 

To  make  a  concrete  illustration  of  our  view  of  the  meaning 
of  this  statute,  we  again  take  under  consideration  the  property 
of  the  Great  Falls  Power  Company.  It  has  a  large  amount  of 
property  subject  to  local  assessment  in  each  of  several  counties, 
and  it  has  also  power  lines  each  operated  as  a  continuous 
property  in  more  than  one  county.  The  statute  imposed  upon 
the  board  the  duty  to  ascertain  the  valve  of  all  the  properties 
of  this  company  considered  aa  an  entity ;  to  then  deduct  from 
this  amount  the  total  assessed  value  of  all  properties  locally  as- 
sessed by  the  several  county  assessors  as  the  same  was  equalized 
and  adjusted  by  the  several  cotmty  boards  of  equalization  and 
by  the  state  board  sitting  as  a  board  of  equalization,  and  to  then 
assess  the  inter-counties  property  at  the  remainder,  allocating 
the  amount  to  the  several  lines  according  to  the  value  of  each. 
Instead  of  pursuing  this  method,  the  records  indicate  that  the 
board  considered  only  the  inter-counties  lines,  valued  each  sepa- 
rately, and,  by  adding  these  values,  arrived  at  the  total  value  of 
the  inter-counties  properties,  apparently  disregarding  the  value 
of  the  entire  plant  and  the  values  attached  to  the  properties 
assessed  locally  by  the  several  county  assessors. 

We  are  not  prepared  to  say  that  it  was  impossible  for  the 
board  to  reach  a  right  conclusion  by  the  method  pursued.  We 
do  say  that  it  did  not  pursue  the  method  prescribed  by  the  stat- 
ute and  that,  if  a  correct  conclusion  was  reached,  it  was  merely 
an  accident  and  not  the  result  of  deliberate  judgment.  The  lan- 
guage of  the  supreme  court  of  the  United  States,  in  Railroad 
Co.  V.  Backus,  154  U.  S.  439,  444,  is  particularly  pertinent  here : 
^'The  true  value  of  a  line  of  railroad  is  something  more  than  an 
aggregation  of  the  values  of  separate  parts  of  it,  operated  sep- 
arately. It  is  the  aggregate  of  those  values  plus  that  arising 
from  a  connected  operation  of  the  whole,  and  each  part  of  the 
road  contributes  not  merely  the  value  arising  from  its  inde- 
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pendent  operation,  but  its  mileage  proportion  of  that  flowing 
from  a  continuoius  and  connected  operation  of  the  whole/' 

The  Constitution  defines  the  term  ** property,"  and  section 
2502,  Revised  Codes,  declares  that  all  taxable  property  must  be 
assessed  at  its  full  cash  value.  The  primary  purpose  of  Chap- 
ter 49,  above,  is  to  furnish  to  the  board  the  means  by  which 
every  element  which  enters  into  the  taxable  value  of  property 
subject  to  taxation  may  be  reached.  If  any  element  of  value 
is  disregarded,  to  that  extent  the  property  escapes  its  just  pro- 
portion of  the  burden  of  taxation.  The  statutes  of  this  state 
do  not  prescribe  any  method  to  be  pursued  in  determining  the 
value  of  property.  That  question  is  referred  to  the  enlightened 
judgment  of  the  assessing  officer  or  body.  The  board,  with  pro- 
priety, might  have  considered  the  value  of  the  capital  stock  and 
bonds  of  each  of  these  corporations  as  an  index  of  value;  or 
it  might  have  considered  its  earning  capacity,  the  cost  of  con- 
struction or  cost  of  reproduction,  or  it  might  have  disregarded 
all  of  these  elements  and  by  an  inspection  of  the  properties  de- 
termined the  value  by  a  judgment  which  reflected  the  intuition 
of  experience.  In  other  words,  it  is  altogether  immaterial  by 
what  criterion  the  value  is  determined,  so  long  as  the  property 
is  assessed,  at  its  full  cash  value. 

A  peremptory  writ  of  mandate  will  issue  forthwith  directed 
to  the  state  board  of  equalization  and  to  the  members  thereof, 
directing  the  board  to  reassemble  and  assess  the  inter-counties 
properties  of  the  Montana  Power  Company,  the  Great  Falls 
Power  Company,  and  the  Thompson  Falls  Power  Company,  in 
the  manner  provided  by  law,  as  herei;n  indicated. 
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STATE  EZ  BEL.  ESOAR,   Sheriff,  Relator,  v.  DISTRICT 

COURT  £T  AL.,  Respondents. 

(No.  4,465.) 
(Submitted  September  22,  1919.    Decided  November  6,  1919.) 

[185  Pac.  157.] 

Supervisory  Control — Prizefighting — Boxing — Kiley  Act — Sioi- 
utes  and  Statutory  Construction  —  Repeal  by  Implication — 
Constitution — Referendum — Legislation — Presumptuyns. 

statutes  and  Statutory  Gonstruction — ^Repeal  bj  Implication — ^Biile. 

1.  Repeal  of  an  existing  law  by  a  Bubsequent  Act  is  not  to  be  presumed, 
unless  the  latter  is  irreconcilably  repugnant  to  or  revises  the  whole  sub- 
ject matter  of  the  former. 

Same — Conflicting  Statutes — Repeal  by  Implication, 

\  2.     Where  one  statute  conflicts  with  a  portion  of  another  so  as  to  ez- 
^hibit  an  inconsistency,  the  inconsistent  portion  of  the  first  will  be  deemed 
to  have  been  repealed  by  the  latter  by  implication. 

[As  to  statutes  giving  different  powers,  privileges  and  duties,  see  note 
ii^  88  Am.  St.  Bep.  296.]* 

Same — Partial  Invalidity— Effect. 

3.  Where  a  part  only  of  a  statute  is  unconstitutional,  and  it  is  pos- 
sible to  eliminate  the  invalid  portion  without  destroying  the  whole  stat- 
ute, such  construction  must  be  adopted. 

Prizefighting — Kiley  Iraw — Intent  of  Act. 

4.  Held,  that  the  Kiley  law  (Chap.  97,  Laws  1913)  was  not  intended 
to  effect  a  repeal  of  section  8576,  Revised  Codes,  prohibiting  slugging 
matches,  boxing,  etc.,  but  to  make  boxing  a  misdemeanor  when  not  eon- 
ducted  in  accordance  with  the  rules  and  regulations  of  said  Act. 

Same — Kiley  Law — Rejection  on  Referendum — Effect. 

5.  Held,  that  rejection  of  the  ^iley  law  (Chap.  97,  Laws  1913) 
creating  a  boxing  commission,  on  referendum  vote,  left  section  8376, 
Revised  Codes,  prohibiting  slugging  matches,  boxing,  etc,  in  full  force 
and  effect,  even  though  the  former  contained  no  saving  clause,  v 

Referendum — Effect  on  Referable  Acts. 

6.  By  force  of  the  referendum  amendment  to  the  Cbnstitution  (Const., 
Art.  V,  sec.  1),  a  referable  Act  does  not  become  finally  effective  until 
the  people  have  exercised  their  reserved  power  either  by  declining  to 
refer  it  or  by  approving  or  disapproving  it  at  the  polls.  (Ma.  Justtck 
Hollo  WAY  concurring  specially.) 

Legi«'lation — Amendments — Presumption. 

7.  The  presumption  obtains  that  the  legislature  was  aware  of  the  law 
relating  to  a  subject  in  existence  at  the  time  it  was  attempting  to 
change  it. 

Referendum — Meaning  of  Provision. 

8.  The  provision  of  section  1,  Article  V,  of  the  Constitution,  reservinff 
in  the  people  the  right  to  refer,  and  to  approve  or  reject,  an  Act  of  the 
legislature  by  their  ballot,  and  declaring  that  in  the  interim  the  legisla- 
tion shall  be  in  full  force  and  effect,  heOl  to  mean  that  it  is  in  force  and 
effect,  subject  to  the  will  of  the  people,  and  that  upon  disapproval  of  a 
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measure  it  becomes  ineffective  from  the  beginning  because  it  lacks  the 
approvarof  a  constitutional  branch  of  the  legislative  department — the 
people.     (See  concurring  opinion  of  Mr.  Justice  Holloway.) 

Original  application  by  the  State,  on  the  relation  of  Chas.  C. 
Esgar,  Sheriff,  for  writ  of  supervisory  control  against  the  Dis- 
trict Court  of  the  Ninth  Judicial  District  in  and  for  the  County 
of  Gallatin,  and  Ben  B.  Law,  Judge  thereof.  Motion  to  quash 
the  writ  overruled,  and  order  directing  the  release  of  one  Rich- 
mond 6ex  from  custody  annulled. 
« 

-Mr.  S.  C.  Ford,  Attorney  General,  and  Mr,  Frank  Woody, 
Assistant  Attorney  (Jeneral,  for  Relator,  submitted  a  brief;  Mr, 
Woody  argued  the  cause  orally. 

Mr,  Walter  8.  Hartnum,  for  Respondents,  submitted  a  brief 
and  argued  the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

Richmond  Gex  was  charged  before  a  justice  of  the  pe^ce  of 
township  No.  1  of  Gallatin  county,  on  the  eighth  day  of  Au- 
gust, 1919,  with  a  violation  of  section  8576  of  the  Revised 
Codes,  in  having  promoted  a  boxing  match  in  defiance  of  its 
provisions.  A  trial  was  had  upon  that  date  in  the  justice's 
court,  judgment  of  conviction  rendered  and  entered,  and  a  fine 
imposed  upon  the  defendant  therein  in  the  sum  of  $50.  Upon 
his  refusal  to  pay  the  fine,  he  was  committed  by  said  justice  to 
the  county  jail  for  the  period  of  twenty-five  days,  or  until  the 
payment  of  such  fine.  In  obedience  to  the  direction  contained 
in  the  commitment,  the  relator  herein  took  and  held  Gex  in  cus- 
tody until  the  ninth  day  of  August,  when  his  release  was  ordered 
upon  a  writ  of  Jiahea^  corpus  by  the  district  court  in  and  for 
Oallatin  county.  On  the  date  last  named  the  relator  made  re- 
turn and  answer  to  the  writ.  To  this  return  and  answer  the 
respondent  herein  filed  a  general  demurrer,  which,  upon  a  hear- 
ing, the  court  sustained,  upon  the  ground  that  section  8576  of 
the  Revised  Codes  had  been'  repealed  by  chapter  97,  Acts  of  the 
Thirteenth  Legislative  Assembly,  commonly  known  as  the  Kiley 

60  Mont. — 80 
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law.  This  Act  was  passed  by  the  legislative  assembly  and  ap- 
proved March  14,  1913.  Some  months  later  it  was,  by  petition 
under  the  referendum  provision  of  Article  V,  section  1,  of  the 
Constitution,  referred  to  the  people  for  their  approval  or  rejec- 
tion, and,  at  the  general  election  held  oii  Novembr  3,  1914,  was 
,  by  adverse  vote  of  the  people  rejected. 

The  foregoing  is  a  summary  of  the  material  matters  set  forth 
in  the  petition  and  application  of  the  attorney  general  for  the 
issuance  by  this  court  of*  a  writ  of  supervisory  control  directed 
to  the  district  court  of  the  ninth  judicial  district,  in  and  for 
Gallatin  county,  and  to  the  judge  thereof,  commanding  the  an- 
nulment of  the  order  discharging  Richmond  Qex  from  the 
county  jail  jmd  from  the  custody  of  the  relator.  To  the  order 
by  this  court  to  show  cause,  a  motion  to  quash  has  been  filed, 
and  the  dismissal  of  this  proceeding  is  asked  by  respondents 
upon  the  ground  that  the  petition  herein  does  not  state  facts 
sufScient  to  warrant  the  issuance  of  the  order  to  show  cause  or 
to  require  them  to  answer  thereto. 

Section  8576  denounces  boxing,  wrestling  or  slugging  matches^ 
and  declares  all  promoters  or  participants  therein  guilty  of  a 
misdemestnor.  The  Kiley  law  created  a  commission,  confided  to 
it  **sole  direction,  management,  and  control  •  •  •  over  all 
boxing  and  sparring  matches  and  exhibitions  to  be  •  •  • 
held  or  given  within  the  state."  That  Act  prescribed  punish- 
ment for  its  violation,  nullified  all  city  and  town  ordinances 
governing  boxing  and  sparring,  and  repealed  all  Acts  and  parts 
of  Acts  in  conflict  therewith. 

The  attorney  general,  however,  insists  that  section  8576  was 
not  repealed  by  the  passage  and  approval  of  the  Kiley  law,  but 
that  both  were  at  the  same  time  in  full  force  and  effect,  and  so 
continued  to  be  until  the  rejection  of  the  later  Act  by  the  people 
at  the  general  election  held  in  1914,  and  that  section  8576  con- 
tinued to  be,  and  stiU  is,  in  full  force  and  effect.  The  respond- 
ents' answer  to  this  is  that  the  provisions  of  the  Kiley  law 
(Chapter  97)  and  of  section  8576  are  wholly  inconsistent  and 
repugnant;  that  the  later  Act,  when  signed  by  the  governor, 
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went  into  inunediate  effect,  entirely  displaced  section  8576,  and 
continued  in  force  until  the  proclamation  of  the  adverse  vote  at 
the  referendum  election  held  in  November,  1914;  that  the  Kiley 
law,  by  its  terms,  nullified  the  words  in  section  8576  condemna- 
tory of  boxing,  wrestling  and  slugging  matches,  and  therefore 
effected  its  repeal  in  toto.  The  fallacy  of  this  contention  is 
plain  upon  the  face  of  both  statutes. 

By  the  Kiley  law  it  was  merely  sought  to  render  boxing  con- 
tests less  offensive  to  the  sensibilities  of  citizens  opposed  to  prize 
ring  contests,  and  it  in  no  sense  conflicted  with  the  design  ap- 
parent in  section  8576  to  prohibit  boxing  contests  and  ''wrest- 
ling and  slugging  matches."  It  did  attempt  to  dress  boxing 
with  o£Scial  sanction  by  empowering  a  commission  to  supervise 
the  actions  of  all  persons  promoting  boxing  matches,  to  require 
contestants  to  submit  to  physical  examination,  to  prescribe  the 
kind  of  gloves  to  be  worn,  and  to  impose  restrictions  designed 
to  remove  the  obnoxious  influences  frequently  attending  such 
affairs;  but  it  left  untouched  and  unaffected  the  provisions  of 
section  8576  prohibiting  wrestling  and  slugging  matches,  thereby 
precluding  the  inference  that  it  was  intended  to  permit  wrest- 
ling  and  slugging  matches  in  any  form.  To  hold  otherwise 
would  be  to  give  countenance  to  repeals  by  implication. 

The  reason  and  philosophy  of  the  general  rule  against  the 
[1]  abrogation  of  a  former  statute  are  that  the  repeal  of  any 
of  the  provisions  of  a  law  is  not  to  be  presumed  unless  irrecon- 
cilably repugnant,  or  the  latter  revises  the  whjoilt  subject  matter 
of  the  former.  This  has  been  the  undeviating  opinion  of  this 
court  from  the  first  to  the  fifty-first  volume  of  the  Montana  Re- 
ports, as  expressed  in  the  following  cases:  United  States  v.  196 
Buffalo  Robes,  1  Mont.  489 ;  Jobb  v.  Meagher  County,  20  Mont. 
424,  51  Pac  1034;  Pen/tmll  v.  County  Commissioners,  23  Mont. 
351,  59  Pac.  167 ;  State  ex  rel.  Hay  v.  Hindson,  40  Mont.  353, 
106  Pac.  362 ;  State  ex  rd.  Wynne  v.  Qvinn,  40  Mont.  472,  107 
Pac.  506 ;  State  ex  rel.  Eagye  v.  Bau}den,  51  Mont.  357,  152  Pac. 
761.    See,  also,  Breitung  v.  lAndwmr,  37  Mich.  217;  Longlois  v. 
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Longlois,  48  Ind.  60;  State  v.  Taylor,  2  McCord  (S.  C),  483; 
State  V.  White,  49  La.  Ann.  127,  21  South.  141. 

It  is  further  firmly  settled,  not  only  by  repeated  decisions  of 
this  court,  as  well  as  those  of  courts  of  the  highest  character 
[2]  throughout  the  country,  but  also  by  the  text-writers  upon 
the  subject,  that  ''if  one  statute  conflicts  with  a  portion  of 
another,  so  as  to  exhibit  an  inconsistency,  then  the  inconsistent 
portion  of  the  previous  statute  cannot  stand,  and  is  said  to  be 
repealed  by  implication.  When  two  statutes  conflict,  the  sub- 
sequent repeals  the  former  by  implication  only  so  far  as  it  con- 
flicts therewith."  {United  States  v.  196  Buffalo  Robes,  supra; 
State  ex  rel.  Eagye  v.  Bawden,  supra;  Diver  v.  Keokuk,  126 
Iowa,  691,  3  Ann.  Cas.  669,  102  N.  W.  542;  Chicago  etc.  By,  Co, 
V.  McElroy,  92  Ark.  600,  123  S.  W.  771 ;  BlackweU  v.  State,  45 
Ark.  90;  36  Gyc.  1973,  and  cases  there  cited;  Sutherland  on 
Statutory  Construction,  sec.  152;  Lewis'  Sutherland  on  Statu- 
tory Construction,  sees.  247,  355.)  The  same  rule  applies  with 
reference  to  a  statute  partly  unconstitutional.  If  it  is  possible 
[3]  to  eliminate  the  invalid  portion,  without  destroying  the 
entire  statute,  it  must  be  done.  {Hamilton  v.  Board,  54  Mont. 
301,  169  Pac.  729.) 

Eyery  piece  of  legislation  is  enacted  for  the  purpose  of  mak- 
ing  a  change  in  the  law,  or  for  the  purpose  of  better  declaring 
the  law,  and  its  operation  is  not  to  be  impeded  by  the  mere  fact 
that  it  is  inconsistent  with  some  previous  enactment.  A  partial 
repeal  of  a  statute  may  be  accomplished  by  a  partial  repugnancy 
to  another  statute — the  rule  being  that  the  repeal  extends  only 
so  far  as  the  repugnancy  extends,  and  leaves  all  the  remainder 
in  full  force.  {Quinette  v.  St,  Louis,  76  Mo.  402;  County  Court 
V.  Oriswold,  58  Mo.  199;  Manker^  v.  Faulhdber,  94  Mo.  430,  6 
S.  W.  372;  Van  Rensselaer  v.  Snyder,  9  Barb.  (N.  Y.)  308; 
Harrington  v.  Tru^stees,  10  Wend.  (N.  Y.)  550;  Dean  v.  Blise, 
6  Beav.  582;  Bomn  v.  Lease,  5  Hill  (N.  Y.),  225;  Williams  v. 
Potter,  2  Barb.  (N.  Y.)  316.) 

In  Stadler  v.  City  of  Helena,  46  Mont.  126,  139,  127  Pac.  458, 
the  following  rule  of  construction,  peculiarly  applicable  to  the 
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question  now  under  consideration,  was  quoted  with  approval  by 
Mr.  Justice  Holloway:  **  Where  there  is  one  statute  dealing  with 
a  subject  in  general  and  comprehensive  terms,  and  another  deal- 
ing with  a  part  of  the  same  subject  in  a  more  minute  and  defi- 
nite way,  the  two  should  be  read  together,  and  harmonized,  if 
possible,  with  a  view  to  giving  effect  to  a  consistent  legislative 
policy ;  but,  to  the  extent  of  any  necessary  repugnancy  between 
them,  the  special  will  prevail  over  the  general  statute."  (30 
Cyc.  1151.) 

Giving  full  force  and  effect  to  every  word  of  the  Kiley  law, 
[4]  it  is  indisputable  that  the  only  feature  of  section  8576 
sought  to  be  affected  by  its  provisions  was  that  prohibiting  box- 
ing in  any  form,  except  with  soft  gloves  in  a  gymnasium,  and 
that  purported  neither  to  repeal  the  prohibitory  clause  nor 
change  the  penalty  prescribed  for  its  violation,  but  only  sought 
to  deal  with  boxing  in  a  **more  minute  and  definite  way,"  by 
making  it  a  misdemeanor  when  not  conducted  in  accordance 
with  the  rules  and  regulations  prescribed  by  it.  This  was  in  no 
sense  a  repeal  of  any  part  of  that  section*     (36  Cyc.  1073, 1151.) 

Counsel,  however,  strenuously  insist  that,  notwithstanding  the 
[6]  rejection  of  the  Kiley  law  by  the  referendum  vote,  section 
8576  of  the  Revised  Codes  was  not  thereby  resurrected,  but  is 
still  a  dead  letter  upon  the  statute  book.  That  was  the  lower 
court's  holding,  and  that  by  the  force  of  section  122  of  the  Re- 
vised Codes,  providing:  **No  Act  or  part  of  an  Act,  repealed 
by  another  Act  of  the  legislative  assembly,  is  revived  by  the 
repeal  of  the  repealing  Act  without  express  words  reviving  such 
repealed  Act  or  part  of  an  Act."  True,  the  Kiley  law  contained 
no  saving  clause ;  but,  notwithstanding  that  fact,  that  enactment 
did  not  render  a  boxing  match  any  less  a  misdemeanor  than  does 
section  8576,  if  conducted  in  disregard  of  the  rules  and  regula- 
tions by  which  the  boxing  commission  was  to  be  governed  in 
allowing  them  at  all.  The  inherent  lameness  of  respondents' 
contention  in  that  regard  is  rendered  still  more  conspicuous  by 
the  language  of  section  119,  expressly  disavowing  that  very 
thing.    That  section  reads  as  follows:  ^^ Where  a  section  or  a 
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part  of  a  statute  is  amended,  it  is  not  to  be  considered  as  hav- 
ing been  repealed  and  re-enacted  in  the  amended  form,  but  the 
portions  which  are  not  altered  are  to  be  considered  as  having 
been  the  law  from  the  time  when  they  were  enacted,  and  the 
new  provisions  are  to  be  considered  as  having  been  enacted  at 
the  time  of  the  amendment/'  The  language  of  this  section  is 
simple,  and  clearly  expresses  the  legislative  intent  to  leave  no 
gap  whatever  in  the  statutory  law  upon  any  subject.  This  con- 
clusion is  irresistible. 

Respondents,  however,  still  contend  that  the  elimination  of 
[6]    section  8576  was  completely  effectuated  by  the  passage  and* 
approval- of  the  Kiley  law.    The  Constitution,  so  far  as  perti- 
nent here,  reads:  '*But  the  people  reserve  to  themselves  power 
to  propose  laws,  and  to  enact  or  reject  the  same  at  the  polls 
•    •    •    independent  of  the  legislative  assembly,  and  also  re- 
serve power  at  their  own  option,  to  approve  or  reject  at  the 
polls,  any  act  of  the  legislative  assembly.     •    •    •    Any  meas  ^ 
ure  referred  to  the  people  shall  still  be  in  full  force  and  effect 
unless  such  petition  be  signed  by  fifteen  per  cent  of  the  legal 
voters  of  a  majority  of  the  whole  number  of  the  counties  of  the' 
state,  in  which  case  the  law  shall  be  inoperative  until  such  time 
as  it  shall  be  passed  upon  at  an  election,  and  the  result  hai^ 
been  determined  and  declared  as  provided  by  law."     (Article  V, 
section  1.) 

When  the  people,  in  the  exercise  of  their  legitimate  sever-, 
eignty,  amended  the  section  last  quoted  above,  and  took  unto 
themselves  power  to  approve  or  reject  at  the  polls  any  Act  of 
the  legislative  assembly,  section  12  of  Article  VII  of  the  Con- 
stitution was  in  full  existence.  In'  express  words,  section  12 
provides  that  "every  bill  passed  by  the  legislative  assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  governor.  If 
he  approve,  he  shall  sign  it,  and  thereupon  it  shall  become  a 
law."  Can  it  be  doubted,  then,  that  by  the  use  of  the  wards 
in  this  amendment,  "The  veto  power  of  the  governor  shall  not 
extend  to  measures  referred  to  the  people  by  the  legislative  as- 
sembly or  by  initiative  referendum  petitions^"  the  power  so  to 
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reject  an  enactment  was  intended  to  be  as  effectual  to  annul 
such  Act  as  a  veto  of  it  by  the  governor  f  As  is  aptly  said  by 
Judge  Denio  in  the  Mazier  of  Oliver  Lee  <fe  Co.  's  Bank,  21  N.  Y. 
9:  **When  •  •  •we  are  seeking  for  the  true  construction 
of  a  constitutional  provision,  we  are  constantly  to  bear  in  mind 
that  its  authors  were  not  executing  a  delegated  authority,  lim- 
ited by  other  constitutional  restraints,  but  are  to  look  upon  them 
as  the  founders  of  a  state,  intent  only  upon  establishing  such 
principles  as  seemed  best  calculated  to  prpduce  good  govern- 
ment and  promote  the  public  happiness,  at  the  expense  of  any 
and  all  existing  institutions  which  might  stand  in  their  way," 

In  State  ex  reL  Hay  v.  Alderson,  49  Mont,  at  page  407,  Ann. 
Cas.  1916B,  39,  142  Pac,  at  page  213,  speaking  of  the  referen- 
dum clause  now  under  consideration,  this  court  said:  ''So,  too, 
the  referendum,  while  in  political  effect  a  veto,  is  not  such  in  the 
sense  in  which  that  term  is  used  in  our  Constitution,  and  is  not 
an  invasion  of  the  executive  function.  Under  it  the  people  pro- 
ceed toward  bills  enacted  by  the  assembly,  expressing  assent  or 
dissent,  in  essentially  the  same  manner  as  the  senate  upon  a 
bill  which  has  passed  the  house;  they  are  an  additional  body 
through  which  Acts  of  the  legislature  must  pass  in  certain  cases, 
and  disapproval,  when  it  occurs,  is  purely  legislative." 

In  Moulion  v.  Scully,  111  Me.  422,  89  Atl.  944,  construing  an 
initiative  and  referendum  amendment  to  a  Constitution  similar 
to  ours,  it  was  held  that  the  design  of  the  initiative  and  ref ereuw 
dum  was  to  make  the  law-making  power  of  the  legislature  not 
final,  but  subject  to  the  will  of  the  people,  in  the  last  analysis, 
upon  the  people  themselves.  This  is  reaffirmed  by  all  of  the 
justices  of  the  supreme  court  of  that  state.  {In  re  Opinion  of 
the  Justices  (Me.),  107  Atl.  673.) 

The  final  claim  of  respondents  is  that  the  effect  of  the  referen- 
dum vote  was  to  repeal  the  Kiley  boxing  law,  and  that  the  re- 
peal of  this  repealing  Act  did  not  have  the  effect  of  reviving 
the  conflicting  provisions  of  section  8576  repealed  by  the  Kiley 
Act.  This  deduction,  to  our  minds,  is  wholly  unsupported  in 
reason  or  authority,  and  in  no  sense  foreshadows  the  avowed 
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object  derived  from  the  whole  constitutional  and  statutory  struc- 
ture in  question.  Indeed,  if  carried  to  its  logical  conclusion, 
it  would  serve  to  sweep  from  the  statute  books  every  section 
of  the  Code  to  which  an  amendment,  however  slight,  were  at- 
tempted. For  instance:  The  statute  of  this  state  provides  a 
penalty^ for  murder  in  the  different  degrees:  Section  8293: 
**  Every  person  guilty  of  murder  in  the  first  degree  shall  suffer 
death,  •  •  •  and  every  person  guilty  of  murder  in  the 
second  degree  is  punishable  by  imprisonment  in  the  state  prison 
not  less  than  ten  years."  Yet,  should  the  legislative  assembly, 
in  the  interest  of  more  substantial  justice,  see  fit  to  make  a 
change  in  that  Act— prescribing  a  lesser  penalty  for  murder  in 
the  second  degree  under  extenuating  circumstances — ^by  parity 
of  the  reasoning  here,  upon  a  rejection  of  the  amending  Act,  the 
entire  section  would  be  annulled,  leaving  no  penalty  whatsoever 
for  murder  in  the  first  degree.  Consequences  so  momentous  are 
not  t6  hang  upon  a  thread  of  reason  so  slender.  Fortunately 
for  the  peace  of  society,  under  well-established  rules  of  construc- 
tion we  are  spared  a  result  so  absurd  and  calamitous.  ^'The 
first  and  fundamental  rule  in  the  interpretation  of  all  instru- 
ments is,*'  says  Mr.  Justice  Story  in  his  work  on  the  Constitu- 
tion, **to  construe  them  according  to  the  sense  of  the  terms  and 
the  intention  of  the  parties.  Mr.  Justice  Blackstone  has  re- 
marked that  the  intention  of  the  law  is  to  be  gathered  from  the 
words,  the  context,  the  subject  matter,  the  effects  and  conse- 
quence, or  the  reason  and  spirit  of  the  law;  •  •  •  that  the 
effect  and  consequence  of  a  particular  construction  is  to  be  ex- 
amined, because,  if  a  literal  meaning  would  involve  a  manifest 
absurdity,  it  ought  not  to  be  adopted ;  and  that  the  reason  and 
spirit  of  the  law,  or  the  causes  which  led  to  its  enactment,  ar^ 
often  the  best  exponents  of  the  words,  and  limit  their  applica- 
tion."    (Sec.  400.) 

Sections  119  and  122  were  incorporated  into  our  Codes  and 
had  been  recognized  as  living  rules  of  statutory  interpretations 
for  more  than  ten  years  prior  to  the  time  of  the  preparation  and 
submission  to  the  people  of  this  amendment     {Dowty  v.  Pitt- 
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wood,  23  Mont.  113,  57  Pac.  727 ;  State  ex  rel.  Paige  v.  District 
Court,  54  Mont.  332,  169  Pac.  1180;  Banks  v.  Yolo  County,  104 
Cal.  258,  37  Pac.  900.)  These  Code  sections  must,  therefore,  be 
held  to  have  been  in  the  contemplation  of  the  f  ramers  of  that 
amendment,  if  not  of  the  people,  at  the  time  of  its  submission 
to  them.  For  us  to  now  hold  otherwise  would  be  to  ignore  the 
[7]  presumption  that  a  law-making  body,  in  passing  laws,  acts 
with  deliberation  and  with  full  knowledge  of  all  existing  ones  on 
the  same  subject,  and  intends  no  interference  or  abrogation  of 
any  prior  law  relating  to  the  same  matter,  unless  the  repugnancy 
between  the  two  is  irreconcilable.  (Sedgwick  on  Statutory  and 
Constitutional  Construction,  p.  106;  Lewis'  Sutherland  on  Stat- 
utory Construction,  sec.  355 ;  Bowen  v.  Lease,  5  Hill,  221 ;  Canal 
Co,  V.  RaUroad  Co.,  4  Gill  &  J.  1;  State  v.  Crozier,  12  Nev.  300.) 
This  we  may  not  do  in  the  circumstances  now  before  us;  nor 
should  we  by  implication  hold  that  the  people,  in  adopting  this 
amendment,  overlooked  an  important  piece  of  its  work,  and  left 
us  in  chaos  andjincertainty  as  to  what  is  and  what  is  not  the  law 
upon  a  given  subject.  It  must,  therefore,  he  held  that  the  two 
Acts  could,  and  did,  subsist  together  until  the  Kiley  law  was 
rejected  by  the  people. 

For  these  reasons,  the  release  of  Gex  by  the  district  court  of 
Gallatin  county,  after  his  conviction  and  sentence  for  a  viola- 
tion of  section  8576  was  wholly  unwarranted.  The  motion  to 
quash  is  overruled,  and  the  order  is  annulled. 

Mb.  Justice  Hubly  concurs. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Patten  concur 
in  the  result. 

Mb.  Justice  Holloway:  I  concur  in  the  result.  Section  1, 
Article  V,  of 'our  Constitution,  as  originally  adopted,  read :  '*The 
legislative  power  shall  be  vested  in  a  senate  and  house  of  repre- 
sentatives, which  shall  be  designated  *the  legislative  assembly 
of  the  state  of  Montana.'"  In  harmony  with  the  policy  of 
that  section  that  a  bill  duly  passed  by  both  houses  was  subject 
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to  no.  further  consideration,  except  by  the  governor,  if  the  sub- 
ject  matter  was  within  the  legislative  cognizance,  section  12, 
Article  VII,  provided:  "Every  bill  passed  by  the  legislative  as- 
sembly shall,  before  it  becomes  a  law,  be  presented  to  the  gov- 
ernor. If  he  approve,  he  shall  sign  it,  and  thereupon  it  shall 
become  a  law."  ' 

Under  these  provisions  the  people  were  without  recourse, 
except  at  the  polls,  for  any  breach  of  the  trust  reposed  in  their 
representatives.  With  the  introduction  of  the  initiative  and 
referendum  in  our  Constitution  in  1906,  a  different  theory  of 
legislation  was  adopted,  and  a  division  of  responsibility  inaugu- 
rated. We  are  not  now  concerned  with  the  initiative,  and  refer- 
ence to  it  is  omitted. 

Section  1,  Article  V,  above,  as  amended  by  incorporating  the 
referendum  provision,  reads  as  follows:  '*The  legislative  au- 
thority of  the  state  shall  be  vested  in  a  legislative  assembly, 
•  •  •  but  the  people  reserve  to  themselves  •  •  •  power 
at  their  own  option  to  approve  or  reject  at  the  polls  any  Act 
of  the  legislative  assembly"  except  certain  enumerated  meas- 
ures, of  which  the  Kiley  bill  was  not  one.  The  same  section 
provides  that  the  referendum  may  be  ordered  by  petition  filed 
witli  the  secretary  of  state  not  later  than  six  months  after  the 
legislature  adjourns,  or  it  may  be  ordered  by  the  legislature 
itself.  Section  1  provides  further:  **Any  measure  referred  to 
the  people  [by  petition]  shall  still  be  in  full  force  and  effect 
unless  such  petition  be  signed  by  fifteen  per  cent  of  the  legal 
voters  of  a  majority  of  the  whole  number  of  the  counties  of  the 
state,  in  which  case  the  law  shall  be  inoperative  until  such  time 
as  it  shall  be  passed  upon  at  an  election,  and  the  result  has  been 
determined  and  declared  as  provided  by  law." 

The  theory  of  the  referendum  is  that  the  people  reserve  to 
themselves  the  right  to  determine  ultimately  upon  every  refer- 
able Act  passed  by  the  legislature  and  approved  by  the  governor, 
or,  in  other  words,  by  the  referendum  amendment  the  people 
have  constituted  themselves  potentially  a  branch  of  the  legrisla- 
tive  department  of  the  state  government,  with  respect  tp  every 
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referable  Act,  and  in  fact  a  branch  of  that  department  with  re- 
spect to  every  measure  actually  referred.  After  the  adoption 
of  this  amendment,  a  referable  Act  never  becomes  finally  effec- 
tive until  the  people  exercise  their  reserved  power,  either  by 
declining  to  refer  it  or  by  expressing  their  approval  or  dis- 
approval of  it  at  the  polls. 

As  a  matter  of  public  policy,  and  to  prevent  the  confusion 
and  uncertainty  which  would  follow  otherwise,  the  Constitution 
[8]  declares  that,  in  the  interim  allowed  for  the  people  to  act, 
the  legislation  shall  be  in  full  force  and  effect;  but  this  means, 
and  can  only  mean,  that  it  is  in  force  and  effect,  subject  to  the 

will  of  the  people,  and  that,  whenever  the  people  have  spokep, 

I 

arid  have  disapproved  the  measure,  it  becomes  ineffective  from 
the  beginning,  not  because  the  people  have  repealed  it,  but  be- 
cause it  lacks  the  approval  of  a  constitutional  branch  of  the 
legislative  department. 

This  question  was  practically  set  at  rest  by  the  decisions  of 
this  court  in  State  ex  rel.  Hay  v.  Alderson,  49  Mont.  387,  Ann. 
Cas.  1916B,  39,  142  Pac.  210,  and  in  In  re  McDonald,  49  Mont. 
454,  Ann.  Cas.  1916A„  1166,  L.  B.  A.  1915B,  988,.  143  Pac.  947. 
The  views  there  expressed  are  in  harmony  with  the  decisions  of 
courts  elsewhere.  In  Movlton  v.  ScvUy,  111  Me.  428,  89  Atl.  944, 
it  is  said:  ^'The  design  was  to  have  the  legislative  power,  not 
final,  but  subject  to  the  will  of  the  people,  a  will  to  be  called 
into  exercise  by  the  somewhat  complicated  machinery  of  the 
I'ef  erendum,  •  •  •  the  people  and  not  the  legislature  being 
the  real  arbiters  of  the  laws  to  be  finally  accepted;  that  is,  the 
central  idea  of  the  change  was  to  confer  the  law-making  power 
in  the  last  analysis  upon  the  people  themselves,  a  step  from  rep- 
resentative toward  a  democratic  form  of  government." 

To  give  to  the  amendment  the  construction  contended  for  by 
respondents  would  mean  that  the  people  may  not  invoke  its  pro- 
visions except  at  the  peril  of  defeating  their  own  purpose.  If 
the  Kiley  bill  was  effective  for  the  purpose  of  repealing  section 
8576,  Revised  Codes,  then  by  rejecting  it  at  the  polls,  the  people 
gave  their  consent  to  boxing,  wrestling  and  slugging  matches 


^ 


476    Statb  ex  BEL.  O'BouRKE  V.  District  Court.     [Oct.  T.  19 

wifhout  any  regulation  or  restrietion  whatever,  although  they 
manifested  their  disapproval  of  legalizing  boxing  in  the  most 
emphatic  form. 

The  conclusion  we  have  reached  is  not  altogether  logical,  but 
it  results  in  the  least  of  the  evils  consequent  upon  any  construc- 
tion which  may  be  placed  upon  our  referendum  amendment.  It 
has  this  virtue :  That  it  leaves  the  referendum  fully  vitalized  for 
the  purposes  for  which  it  was  intended,  and  prevents  its  misuse 
to  defeat  the  will  of  the  people. 


STATE  BX  BEL.  OHOURKE,  Shbrifp,  Relator,  v.  DISTRICT 

COURT  BT  AL.,  Respondents. 

(No.  4,464.) 
(Submitted  September  22,  1919.    Decided  November  6,  1919.) 

[186  Pac.  161.] 

(For  syllabus,  see  State  ex  rel.  Esgar  v.  District  Court  et  al,, 

ante,  p.  464.) 

Original  application  for  writ  of  supervisory  control*  by  the 
State,  on  the  relation  of  John  K.  0  'Rourke,  Sheriflf,  against  the 
District  Court  of  Second  Judicial  District  in  and  for  the  County 
of  Silver  Bow,  and  Edwin  M.  Lamb,  a  Judge  thereof.  Motion 
to  quash  overruled  and  order  directing  the  release  of  Ed  Sul- 
livan on  habeas  corpus  annulled. 

Cause  submitted  on  argument  in  cause  numbered  4,465,  State 
ex  rel,  Esgar  v.  District  Court  et  ali,  ante,  p.  464. 

Mr.  S.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Relator. 

Mr.  WUUam  Meyer,  for  Eespondents,  submitted  a  brief. 
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ME.  JUSTICE  COOPER,  delivered  the  opinion  of  the  court. 

On  August  27  last,  Ed  Sullivan  was  convicted  in  the  justice's 
court  of  Silver  Bow  township  of  a  violation  of  the  provisions 
of  section  8576,  Revised  Codes,  prohibiting  the  promotion  of 
boxing  and  slugging  matches,  and  fined  $50,  failing  to  pay  which 
he  was  committed  to  the  custody  of  the  sheriff  of  Silver  Bow 
county,  to  be  imprisoned  in  the  county  jail  one  day  for  every  $2 
of  the  fine  until  it  be  satisfied.  On  the  following  day  he  was 
ordered  released  by  the  district  court  on  writ  of  TtAbeas  corpus. 
The  relator,  as  sheriff,  thereupon  applied  to  this  court  for  a  writ 
of  supervisory  control,  for  the  purpose  of  reviewing  the  action 
of  the  district  court  and  annulling  the  order  of  release.  To  the 
order  to  show  cause  the  respondents  filed  a  motion  to  quash  and 
dismiss  the  proceeding. 

The  questions  presented  for  our  determination  are  identical 
with  those  considered  in  the  case  of  State  ex  rel.  Esgar  v.  Dis- 
irici  Court,  ante,  p.  464,  185  Pac.  157.  On  the  authority  of 
that  case,  the  motion  to  quash  is  overruled,  and  the  order  direct- 
ing the  release  of  Sullivan  is  annulled. 

Order  annulled. 

Mb.  Chief  Justice  Brantly  and  Associatb  Justices  Hoii- 
liOWAr,  HuRLY  and  Patten   concur. 
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STATE  EX  BEL.  WILLIAMS,  Eelatrix,  v.  DISTRICT  COUET 

BT  AL.,  Respondents. 

(No.  4,499.) 
(Submitted  November  11,  1919.    Decided  Noyember  15,  1919.) 

[185  Pac.  458.]. 

Supervisory  Control — Trial — Clumge  of  Venue — Watwrv— Mafl. 

Change  of  Venue — Waiver  of  Privilege. 

1.  The  right  to  have  a  cause  tried  in  a  particular  eountj  is  a  personal 
privilege  which  one  may  waive  either  expresslj  or  by  impUeation. 

Same — Motion  Papers — Failure  to  Pile  in  Time — ^Delay  in  Mail — Waiver. 

2.  Where,  hj  reason  of  fault  of  the  agency  or  means  selected  for 
transmitting  the  papers  required  by  section  6505,  Revised  Codes,  to  be 
filed  with  the  clerk  of  the  district  court,  by  the  defendant  seeking  a 
change  of  place  of  trial,  there  is  delay  beyond  the  time  therein  pre- 
scribed for  filing  them,  the  privilege  ia  lost  by  waiver. 

Same— XTase  at  Bar. 

3.  Section  6505,  Revised  Codes,  declares  that  if  defendant  desires  a 
change  of  venue,  he  must,  at  the  time  he  appears  and  answers  or  de- 
murs, do  so  in  writing  and  file  an  affidavit  of  merits.  Defendant  mailed 
his  motion  papers  on  the  seventeenth  of  the  month  and  a  general  de- 
murrer on  the  eighteenth.  The  demurrer  was  filed  on  the  nineteeoth^ 
but  the  papers  were  not  received  by  the  clerk  and  filed  until  the  twenty- 
first.  Held,  under  the  rule  above,  that  the  right  to  a  change  of  place 
of  trial  was  waived  by  failure  to  file  the  papers  in  time. 

[As  to  proof  of  filing  papers,  see  note  in  15  Am.  St.  Bep.  297,  298.] 

Original  appUcation  by  the  State  on  the  relation  of  Liza 
Williams  for  writ  of  supervisory  control  against  the  District 
Court  of  the  Second  Judicial  District  in  and  for  Silver  Bow- 
County,  and  E.  M.  Lamb,  a  Judge  thereof,  praying  for  an  annul- 
ment of  an  order  granting  motion  for  change  of  place  of  trial. 
Order  annulled. 

Mr.  Harry  Meyer,  for  Relatrix,  submitted  a  brief  and  argued 
the  cause  orally. 

Messrs.  Pease  <&  Stephenson,  for  Respondents;  Mr.  Harold 
Pease  argued  the  cause  orally. 

MR.  JUSTICE  HURLY  delivered  the  opinion  of  the  court. 

The  relator  herein  commenced  an  action  for  divorce  against 
her  husband,  in  Silver  Bow  county.    On  July  19,  the  defendant 
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served  and  filed  a  general  demurrer,  and  on  the  twenty-first 
day  of  the  month  filed  notice  of  motion,  demand  and  afSdavits 
in  support  of  an  application  to  change  the  place  of  trial  of  said 
cause  to  the  district  court  of  Beaverhead  county,  alleged  to  be 
the  county  of  defendant's  residence. 

It  appears  from  the  record  before  us  that  the  defendant's 
[1-3]  attorney  mailed  the  papers  with  relati9n  to  the  change 
of  place  of  trial  from  Dillon  on  the  seventeenth  day  of  July, 
and  the  demurrer  on  the  following  day.  For  some  reason  which 
is  not  apparent  from  the  record,  but  presumptively  because 
of  delay  in  the  handling  of  the  mail,  the  motion  papers  were  not 
received  by  the  clerk  until  the  morning  of  the  twenty-first,  when 
they  were  filed  in  his  oflBce.  The  motion  for  change  of  place  of 
trial  was  heard,  and  an  order  made  granting  the  same.  The 
relator  has  made  application  to  this  court,  praying  for  the  an- 
nulment and  setting  aside  of  said  order. 

The  application  for  a  change  of  place  of  trial  is  based  upon 
section  6505  of  our  Code,  as  follows:  '*If  the  county  in  which  the 
action  is  commenced  is  not  the  proper  county  for  the  trial 
thereof,  the  action  may,  notwithstanding,  be  tried  therein,  unless 
the  defendant,  at  the  time  he  appears  and  answers  or  demurs, 
files  an  afSdavit  of  merits,  and  demands,  in  writing,  that  the 
trial  be  had  in  the  proper  county." 

The  right  to  have  a  cause  tried  in  a  particular  county  is  a  per- 
sonal privilcjge,  which  one  may  waive  either  expressly  or  by 
implication,  and,  in  the  absence  of  a  timely  application,  the 
plaintiff  is  entitled  to  have  the  cause  tried  in  the  county  of  her 
residence.  The  statute  requiring  the  motion  to  be  made  at  the 
time  of  appearance  and  answer  or  demurrer  is  analogous  to  a 
statute  of  limitations,  and  where,  by  reason  of  fault  of  the 
agency  or  means  selected  for  transmitting  the  papers,  there  is 
a  delay  beyond  the  statutory  time  for  the  filing  thereof,  the 
privilege  is  lost. 

The  order  of  the  district  court  is  annulled,  and,  it  appearing 
that  the  papers  have  been  filed  in  the  district  court  of  Beaver- 
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head  county,  it  is  directed  that  they  be  retransferred  to  Silver 
Bow  county  for  further  proceedings  in  said  cause. 

Order  annrMecL 

Mr.  Chief  Justice  Brantly  and  Assocutb  Justices  Hol- 
LowAY  and  Cooper  concur. 


ROSE,  Appellant,  v.  SULLIVAN,  Bbspondent. 

(No.  4,422.) 
(Submitted  November  10,  1919.    Decided  November  18,  1919.) 

[185  Pac.  562.] 

Elections — Office  and  Officers — Constitution  —  County  Atiditor 
—  Women  —  Qualifi>cations  for  Office  —  Woman^s  Suffrage 
Amendment — Effect — Statwtes  ai\d  Statutory  Construction, 

elections'—Office   and  Officers — County   Auditor — Women — Qualifications 
for  Office — Constitution. 

1.  Since  tbe  adoption  of  the  saffra^e  amendment  to  the  Con»tittt< 
tion  (section  2,  Article  IX),  a  woman,  otherwise  qualified,  is  entitled 
to  hold  the  office  of  county  auditor,  though  the  statute  creating  it 
(Laws  1891,  p.  227)  declared  that  a  "male  person"  should  be  elected 
to  office. 

[As  to  the  eligibility  of  woman  to  public  office,  see  notes  in  21 
Ann.  Oas.  403;  Ann.^Ca8.  1915 A,  594.] 

Statutes  and  Statutory  Construction— Surphisage. 

2.  Words  inserted  in  a  statute  through  inadvertence  should  be 
treated  as  surplusage  ajid  disregarded. 

[As  to  changing,  supplying  and  eliminating  words  in  statute  to 
correct  obvious  error,  see  note  in  1  Ann.  Oas.  752.] 

Office  and  Officers — County  Auditor — Women— Q^a^^^ca^^oab  for  Office— 
Conetitution — ^Woman's  Suffrage  Amendment — ^Effect. 

3.  Upon  adoption  of  the  suffrage  amendment  to  section  2,  Arti- 
cle IX,  of  the  Constitution,  the  sex  attribute  was  eliminated  as  a 
qualification  to  vote,  and  by  section  11  of  that  Article  as  a  qualifi- 
cation to  hold  any  office  under  the  Constitution  or  laws  of  the  state, 
woman  being  thus  placed  upon  a  plane  of  absolute  equality  with 
man,  touching  their  political  rights  and  privileges. 

Appeal  from  District   Court,  Silver  Bow  County;  John  V. 
Dwyer,  Judge. 
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Nelus  Sullivan  was  declared  elected  to  the  office  os  county* 
auditor  of  Silver  Bow  County,  and  Ludwig  Rose,  her  competi- 
tor, instituted  a  contest.    From  a  judgment  dismissing  the  con- 
test, the  contestant  appeals.    Affirmed. 

Mr.  James  H.  Baldwin,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  Joseph  B.  Jackson,  Mr.  E.  F.  O'Flynn  and  Mr.  N.  0. 
Boiervng,  for  Respondent,  submitted  a  brief;  Mr.  Batering 
argued  the  cause  orally. 

We  contend  that  by  judicial  construction  the  word  ''elector" 
should  be  substituted  for  the  words  "male  person"  in  section 
3101  of  the  Revised  Codes.  If  that  is  not  done,  that  section 
is  unconstitutional.  The  courts  will  be  slow  to  declare  any 
statute  unconstitutional  unless  the  statute  is  clearly  invalid. 
And  our  court  has  held  that  the  section  was  valid.  {State  ex 
rel  McGinrtiss  v.  Dickinson,  26  Mont.  391,  394,  68  Pac.  468.) 

Where  a  condition  presents  itself,  such  as  is  here  presented/ 
the  courts  have  never  hesitated  by  statutory  construction  to 
read  into  the  statute  the  words  that  were  intended  to  be  used 
by  the  legislature  in  passing  the  statute.  (Palms  v.  Shawano 
Co.,  61  Wis.  211,  21  N.  W.  77 ;  Ahernethy  v.  Board  of  Comnurs., 
169  N.  C.  631,  86  S.  B.  577 ;  26  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  653 ;  Biggs  v.  Palmer,  115  N.  Y.  506,  12  Am.  St.  Rep.  819, 
5  L.  R.  A.  340,  22  N.  E.  188;  State  v.  Chicago  etc.  B.  Co., 
38  Minn.  281,  37  N.  W.  782 ;  Toung  v.  Begents  of  University  of 
Kansas,  87  Kan.  239,  Ann.  Cas.  1913D,  701,  124  Pac.  150; 
James  v.  United  States  Fidelity  &  Ouaramiy  Co,,  133  Ky.  299, 
117  S.  W.  406 ;  Commonwealth  v.  International  Harvester  Co., 
131  Ky.  551,  133  Am.  St.  Rep.  256,  115  S.  W.  703 ;  Goodpaster 
V.  United  States  Mortgage  Bond  Co.,  174  Ky.  284,  192  S.  W. 
35,  37;  36  Cyc.  1102,  1116,  1142,  1145,  1164.)  Hence,  if  the 
statute  is  valid,  it  must  be  given  a  construction  which  is  rea- 
sonable.   If  the  legislature  did  not  intend  to  use  the  word 
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** elector"  when  it  used  the  words  "male  .person,'*  then,  a 
woman,  though  an  elector,  would  not  be  qualified,  but  any 
alien  male,  no  matter  of  what  country  he  might  be  a  citizen  or 
subject,  if  of  the  required  age  and  having  resided  for  several 
years  in  any  county  in  the  state,  would  be  qualified  to  fill  the 
oflSce  of  county  auditor.  This  was  never  intended  by  the  legis- 
lature and  no  court  will  hold  that  such  was  the  intention,  be- 
cause, if  it  had  been,  the  section  would  be  invalid.  A  case 
somewhat  in  point  is  the  case  of  State  ex  rel,  Fenner  v.  Keating, 
53  Mont.  371,  163  Pac.  1156. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

As  a  result  of  the  election  held  in  November,  1918,  Nellie 
Sullivan  was  declared  elected  to  the  office  of  county  auditor  of 
Silver  Bow  county.  |judwig  Bose,  her  competitor,  instituted 
a  contest,  and  has  appealed  from  a  judgment  dismissing  it 
There  is  presented  the  single  question :  Can  a  womai^,  otherwise 
[1]  qualified,  be  denied  the  right  to  hold  the  office  of  county 
auditor  because  of  her  sex) 

The  office  of  county  auditor  is  not  mentioned  in  the  Consti- 
tution. It  was  created  by  an  Act  of  the  legislative  assembly 
approved  March  7,  1891  (Laws  of  1891,  p.  227).  Section  2 
of  the  Act  provides,  among  other  things,  **  There  shall  be 
elected  •  •  •  some'  male  person  to  serve  as  county  audi- 
tor," etc.  The  Act  has  been  brought  forward  into, the  later 
compilations  of  the  laws,  and  section  2  above  is  now  section 
3101,  Revised  Codes.  At  the  time  the  statute  was  enacted,  and 
thereafter,  until  the  suffrage  amendment  was  adopted  in  1914, 
the  Constitution  of  this  state  (sec.  2,  Art.  IX)  prescribed  the 
qualifications  necessary  to  entitle  a  person  to  vote  at  general 
elections  and  for  state  officers,  as  follows :  A  male ;  of  the  age 
of  twenty-one  years  or  over;  a  citizen  of  the  United  States;  a 
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resident  of  this  state  for  one  year  immediately  preceding  the 
election  at  which  he  offers  to  vote,  and  of  the  tow^  county  or 
precinct  for  such  time  as  the  law  might  prescribe.    The  ex- 
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ceptions  are  not  material  here.  Section  10  of  the  same  Article 
of  the  Constitution  provided:  ** Women  shall  be  eligible  to  hold 
the  office  of  county  8Uj[^rintendent  of  schools  or  any  school 
district  office." 

Section  11  provides:  '*Any  person  qualified  to  vote  at  general 
elections  and  for  state  officers  in  this  state,  shall  be  eligible  to 
any  office  therein  except  as  otherwise  provided  in  this  Con- 
stitution, and  subject  to  such  additional  qualifications  as  may 
be  prescribed  by  the  legislative  assembly  for  city  offices  and 
offices  hereafter  created."  Additional  qual^cations  are  pre- 
scribed for  state  senator,  certain  Aective  state  officers,  district 
judge,  member  of  constitutional  convention,  and  county  at- 
tomey,  but  no  other  qualifications  are  imposed  by  the  Con- 
stitution for  other  state  or  county  officers.  In  other  words, 
prior  to  the  adoption  of  the  suffrage  amendment,  to  qualify  a 
person  to  hold  any  county  office,  other  than  county  superin- 
tendent of  schools,  such  person  must  have  been  qualified  to  vote 
at  general  elections  and  for  state  officers;  that  is  to  say,  such 
person  must  have  been  a  male,  of  the  age  of  twenty-one  years 
or  over,  a  citizen  of  the  United  States,  a  resident  of  this  state 
for  a  year  immediately  before  the  election,  and  of  the  town, 
county  or  precinct  for  such  time  as  the  law  might  prescribe. 

Since  the  language  of  sections  2  and  11,  Article  IX  above, 
IB  mandatory  and  prohibitory,  it  was  beyond  the  powier  of  the 
legislature  to  render  a  person  eligible  to  hold  a  public  office 
who  did  not  possess  all  the  qualifications  prescribed  by  the 
Constitution  for  such  office,  but  it  was  left  free  to  attach  addi- 
tional qualifications  to  the  incumbent  of  the  office  of  county 
auditor — an  office  created  after  the  Constitution  was  adopted. 

But  by  the  use  of  the  word  ''male"  in  the  statute,  the  legis- 
lature could  not  have  intended  to  prescribe  an  additional  quali- 
fication for  the  office  of  county  auditor,  for  the  Constitution 
had  already  made  the  sex  attribute  male,  an  indispensable 
qualification  to  hold  any  county  office,  whether  created  by  the 
Constitution  or  by  statute,  except  the  office  of  county  super- 
intendent of  schools. 
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The  words  ''additional  qaalificationB^'  were  used  in  section 
11,  Article  IX,  advisedly.  They  mean  some  qualificatioiu 
added  to  those  already  enumerated  in  the  Constitution.  They 
never  did  mean  a  repetition  of  some  qualification  already  re- 
quired. The  meaning  of  the  language  is  too  plain  to  admit  of 
further  discussion. 

It  is  probable  that  the  word  ''male"  was  inserted  in  the 
[2]  statute  through  inadvertence,  and,  if  so,  should  be 
treated  as  surplusage  and  disregarded.  {Shapard  v.  Missoula, 
49  Mont.  269,  141  Pac.  544.)  Its  presence  adds  nothing  to  the 
meaning  of  the  Act.  If  in  enacting  the  statute  the  legislature 
had  substituted  the  word  "female"  for  the  word  "male,"  the 
Act  would  have  been  unconstitutional,  for  women  were  then  not 
qualified  to  vote  at  general  elections  apd  for  state  officers,  and 
therefore  were  not  qualified  to  hold  the  office  of  county  auditor. 

If  the  word  "male"  had  been  omitted  altogether,  the  statute 
would  have  meant  just  what  it  did  mean  with  the  word  in- 
cluded, for  only  male  persons  were  then  qualified  to  hold  the 
office.  If  the  statute  had  read,  "There  shall  be  elected  some 
person  to  serve  as  county  auditor,"  etc.,  the  constitutional 
qualifications  would  have  been  read  into  it,  thereby  completing 
the  Act. 

If  the  word  "male"  was  inserted  designedly,  it  could  not 
have  meant  anything  but  a  general  elector — ^a  person  qualified 
to  vote  at  general  elections  and  for  state  officers,  for  no  one 
else  was  eligible  to  the  office  of  county  auditor  at  that  time. 
If  it  was  inserted  intentionally  for  the  purpose  of  emphasizing 
[3]  the  fact  that  only  a  male  person  could  hold  the  office,  it 
is  sufficient  to  say  that  it  became  innocuous  as  soon  as  the 
suffrage  amendment  was  adopted,  for  when  that  amendment  was 
adopted  and  the  word  "male"  was  dropped  from  section  2, 
Article  IX,  of  our  Constitution,  every  political  distinction 
based  upon  the  consideration  of  sex  was  eliminated  from  the 
Constitution  and  laws  of  this  state,  and  the  will  of  the  people 
was  declared  to  be  that  every  woman  shall  be  qualified  to  vote 
at  general  elections  and  for  state  officers,  who  is  of  the  age 
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of  twenty-one  years  er  over,  a  citizen  of  the  United  States,  a 
resident  ef^this  state  for  one  year  immediately  preceding  the 
election,  and  of  the  town,  county  or  precinct  for  such  time  as 
may  be  prescribed  by  law.  By  the  adoption  of  that  amend- 
ment the  sex  attribute  was  eliminated  as  a  qualification  to  vote, 
and  by  force  of  the  language  employed  in  section  11,  Article 
IX,  it  was  also  eliminated  as  a  qualification  to  hold  any  office 
under  the  Constitution  or  laws  of  this  state.  The  purpose  was 
not  merely  to  confer  the  elective  franchise  upon  women,  but 
to  place  them  upon  a  plane  of  absolute  equality  with  men,  so 
far  as  their  political  rights  and  privileges  are  concerned. 

Appellant's  contest,  based  solely  upon  the  ground  that  the 
successful  candidate  is  a  woman,  is  without  merit,  and  the 
judgment  Hismiss^ng  it  is  affirmed. 

'Affirmed. 

Mr.  Chtep  Jxtb-^icb  Bbantly  and  Assogiatb  Justices  Hubly 
^nd  Coupes  Jkmcur. 

Mo4on  f^r  rehearing  denied  December  8,  1919. 


STATE,  Rbbpondent,  v.  GUIE,  Appellant. 

(No.  4,397.) 
(Submitted  November  11,  1919.     Decided  November  22,  1919.) 

[18«  Pac.  329.] 

Criminal  Loav — Burglary — Confessions — AdnUssions — Admissi- 
bility— Trial — Practice — Order  of  Proof — Discretum. 

Criminal  Law — "Involuntary  Confession" — Definition. 

1.  An  "involuntary  confession"  is  one  prompted  by  some  induce- 
ment, generally  of  hope  or  fear,  sufficient  to  move  a  reasonably  pru< 
dent  person,  under  the  circumstances  of  the  confessing  party,  to 
make  the  confession  without  regard  to  its  truth  or  falsity. 

Same— Confessions — ^When  Inadmissible. 

2.  If  the  inducements  held  out  to  the  confessing  party  are  such 
tliat  the  prospects  of  bettering  his  situation  by  speaking  even  falsely 
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would  appeal  to  him,  es  a  reasonable  person,  as  the  better  alterna- 
tive to  remaining  silent,  the  resulting  confession  is  inadmissible  9M 
evidence  against  him,  because  testimonially  untrustworthy. 

[As  to  the  admissibility  of  confessions  of  accused  persons,  see 
notes  in  46  Am.  Sep.  243;  6  Am.  St.  Bep.  242,  245;  19  Am.  St.  B«p. 
814;  73  Am.  St.  Bep.  943.] 

Same — Confessions — Admissibility — ^Test. 

3.  Beld,  that  a  fair  test  to  determine  whether  a  confession  is  ad- 
missible in  evidence  is:  Was  the  inducement  held  out  to  the  confe^- 
ing  party  such  as  that  there  is  any  fair  risk  of  a  false  eonfessionf 

Same — Written  Confession — Admissibility. 

4.  Where  a  prisoner  in  a  penitentiary  in  another  state  wrote  a  note 
to  the  warden  stating  that  he  was  wanted  in  Montana  for  robbery, 
was  guilty  of  that  crime,  etc,  the  officers  of  that  institution  not 
knowing  that  he  was  accused  or  suspected  of  its  commission,  and 
therefore  not  in  position  to  hold  out  any  inducements  to  him  to  make 
the  statement,  the  note  was  properly  admitted  in  evidence  against 
him  on  ^iu  subsequent  trial  for  that  crime. 

Same.  ' 

5.  The  note  above  referred  to  held  admissible,  for  the  farther  rea- 
son that  when  defendant  was  asked  by  the  secretary  of  the  warden, 
a  few  weeks  after  it  was  received,  why  hd  had  written  it,  he  replied 
that  "it  has  been -worrying  mo  since  I  have  been  here,  and  I  wanted 
it  straightened.    I  have  been  thinking  about  it  much." 

Same — Confessions — Absence  of  Inducementik — Circumstantial  Evidence. 

6.  Absence  of  inducements  sufficient  to  render  a  conf  essio'n  inadmis- 
sible may  be  proved  by  circumstantial  evidence. 

Same — Trial — Order  of  Proof — ^Discretion. 

7.  The  order  of  proof  in  which  a  written  confession  and  an  oral 
one  referring  to  the  same  matter  made  a  few  weeks  later  were 
admitted  in  evidence  was  a  matter  within  the  discretion  of  the  trial 
court. 

Same — "Confession" — Definition. 

8.  A  conf  oesion,  within  the  meaning  of  the  criminal  law,  is  a  state- 
ment by  a  person,  made  at  any  time  after  the  commission  of  a  crime, 
that  he  committed  or  participated  in  it. 

Same — "Admission" — Definition — Admissibility  in  Evidence. 

9.  An  admission,  as  applied  in  criminal  law,  is  a  statement  by 
accused,  direct  or  implied,  of  facts  pertinent  to  the  issue,  and  tend- 
ing, in  connection  with  proof  of  other  facts,  to  prove  his  guilt,  but 
of  itself  insufficient  to  warrant  a  conviction;  preliminary  proof  of 
its  voluntary  character  being  unnecessary  to  its  admissibility. 

Appeals  from  District  Court  of  Lewis  and  Clarke  County; 
W.  H.  Poorman,  Judge. 

Alphonsb  Guib  was  convicted  of  the  crime  of  burglary,  and 
appeals  from  the  judgment  of  conviction  and  from  an  order 
refusing  him  a  new  trial.    AflSrmed. 

Cause  submitted  on  briefis  of  counsel. 
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Mr,  A.  H.  McConnell,  for  Appellant. 

The  following  statements  have  been  held  to  be  inducements 
for  making  confessions:  **Be  better  for  him  if  he  does.*'  {Com- 
monwealth  v.  Curtis,  &7  Mass.  574,  578.)  **If  you  are  guilty 
you  had  better  own  it."  {State  v.  York,  37  N.  H.  175.)  **It 
would  be  better  for  you,  Harry,  to  tell  the  whole  thing." 
(State  V.  Wintzingerode,  9  Or.  153.)  **It  would  be  better  for 
him  to  make  a  full  disclosure."  (Uttered  in  the  presence  of 
the  sheriff  and  his  deputy.)  {People  v.  Barric,  49  Cal.  342, 
344.)  **Jimmie,  they  are  not  going  to  let  you  out  on  such 
stuff  as  this."  {Collins  v.  Commonwealth,  15  Ky.  Law  Rep. 
691,  25  S.  W.  743,  744.)  '*!  don't  think  the  truth  would  hurt 
anybody.  It  would  be  better  for  you  to  come  out  and  tell  all 
you  know  about  it,  if  you  feel  that  way."  {People  v.  Th^mp^ 
son,  84  Cal.  598,.  24  Pac.  384,  386.)  ''If  he  would  tell  all  about 
it^  it  may  be  of  int^jrest  to  you  and  to  me  too."  {Searcy  v. 
State,  28  Tex.  App.  513,  19  Am.  St.  Rep.  851,  13  S.  W.  782.) 
**It  will  be  better  for  you  if  you  do."  {Redd  v.  State,  69  Ala. 
255.)  **You  had  better  tell  all  you  know."  {Rex  v.  Kingston, 
4  Car.  &  P.  387.)  ''I  should  be  obliged  to  you  if  you  will 
teU  us  what  you  know  about  it.  If  you  will  not,  of  course 
we  can  do  nothing."  {Rex  v.  Patridge,  7»Car.  &  P.  551.) 
**As  a  general  thing,  it  is  better  for  a  man  who  is  guilty  to 
plead  guilty,  for  he  gets  the  lighter  sentence."  {Commjon- 
wealth  V.  Curtis,  97  Mass.  574.)  ''You  had  better  confess." 
{Comnumwealth  v.  Nott,  135  Mass.  269;  People  v.  Phillips,  42 
N.  Y.  200;  Flagg  v.  People,  40  Mich.  706,  708.)  "I  told 
UnderwGod  that  I  thought  it  would  be  better  for  him  to  go 
back  and  tell  Captain  Plummer  all  about  it;  that  I  thought  he 
would  withdraw  it,  or  ease  it  as  light  as  he  possibly  could." 
(Territory  v.  Underwood,  8  Mont.  131,  133,  19  Pac.  398.)  In 
Regina  v.  Jarvis,  L.  R.  1  Ch.  Cas.  96,  the  court  said:  "The 
words  'you  had  better  tell  the  truth,'  seem  to  have  acquired 
a  sort  of  technical  meaning,  importing  a  threat  or  benefit." 
For  other  cases  holding  this  way  see:  Bram  v.  United  States, 
168  U.  S.  532,  534,  42  L.  Ed.  568,  18  Sup.  Ct.  Rep.  183  [see, 
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also,  Rose's  U.  S.  Notes] ;  Sorenson  v.  United  States,  143  Fed. 
820,  74  C.  C.  A.  468;  Oreen  v.  State,  88  Ga.  516,  30  Am.  St. 
Rep.  167,  15  S.  E.  10;  State  v.  Drake,  113  N.  C.  624,  18  S.  E. 
166;  Gallagher  v.  State  (Tex.  Or.),  24  S.  W.  288;  Mitchell  ▼. 
State  (Miss.),  24  South,  312;  Hardin  y.  State,  66  Ark.  53,  48 
S.  W.  904. 

'*If  a  confession  is  obtained  by  such  methods  as  to  make 
it  involuntary,  all  subsequent  confessions  while  the  accused 
is  under  the  operation  of  '  the  same  influences  are  also 
involuntary,  and'  when  once  a  confession  under  improper  in- 
fluences is  /obtained,  the  presumption  arises  that  a  subsequent 
confession  of  the  same  crime  flows  from  the  same  influences 
even  though  made  to  a  different  person  from  the  one  to  whom 
the  first  was  made."  (1  R.  C.  L.,  p.  572,  sec.  117;  Comm^on- 
wealth  V.  Knapp,  9  Pick.  (Mass.)  496,  20  Am.  Dec.  491;  Whit- 
ley V.  State,  78  Miss.  255,  53  L.  R.  A.  402,  28  South.  852;  18 
L.  R.  A.  (n.  8.)  857,  note;  State  v.  Ouild,  10  N.  J.  L.  163,  18 
Am.  Dec.  404;  State  v.  Wood,  122  La.  1014,  20  L.  R.  A.  (n.  s.) 
392,  48  South.  438 ;  Andrews  v.  People,  33  Colo.  193,  108  Am. 
St.  Rep.  76,  79  Pac.  1031 ;  Bullock  v.  State,  65  N.  J.  L.  557, 
96  Am.  St.  Rep.  668,  47  Atl.  62 ;  McNish  v.  Staie,  45  Pla.  83, 
110  Am.  St.  Rep;  65,  and  note,  34  South.  219,) 

Mr.  S,  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woo3y 
and  Mr.  Carl  E.  Cameron,  Assistant  Attorneys  General,  for  the 
State. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  the  crime  of  burglary  and 
has  appealed  from  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

On  December  5,  1917,  the  defendant,  while  serving  a  term  in 
the  Washington  state  penitentiary  under  the  name  of  Alfred 
Gouen,  wrote  to  the  warden  the  following  note: 
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*' December  5th,  1917. 
**Mr.  Henry  Drum: 

*'I  have  served  over  six  months  over  my  minumum,  and 
would  like  to  have  you  take  my  case  up  before  the  board  for 

« 

extradition  to  .Montana,  I  am  wanted  there  for  robbery.  I  am 
wanted  in  Helena,  Mont.,  for  robbing  the  Northern  Pacific 
depot  of  $600.  I  have  nothing  to  say  about  this  but  to  plead 
guilty.  I  am  guilty  of  both  crimes,  for  I  don't  see  no  way  out, 
and  I  wish  yon  would  get  me  an  extradition  this  board  so  that 
I  can  get  a  start  in  serving  for  the  others.  I  know  I  am  going 
to  be  tried  for  these  crimes,  and  if  possible  I  would  like  to 
take  my  medicine  right  away.  '  I  think  I  haver  served  time 
enough  already  for  this  offense,  and  if  possible  would  like  to 
have  ah  interview  with  you. 

"Very  respectfully, 

"AI.PBBD  GouBN,  8149,  14  P.  3.'* 

On  January  21,  1918,  D.  E.  Nicholson,  secretary  to  the 
warden,  had  a  conversation  with  the  defendant  relative  to  the 
note  and  its  contents,  and  on  April  3  following,  E.  M.  Reynolds 
as  special  agent  of  the  Northern  Pacific  Railway  Company,  had 
a  conversation  with  defendant.  Upon  the  trial  of  this  case, 
and  over  the  objections  of  counsel  for  defendant,  the  state  was 
permitted  to  introduce  in  evidence  the  note  (Exhibit  1),  the 
conversation  between  defendant  and  Nicholson,  and  a  portion 
of  the  conversation  between  defendant  and  Re3rnolds.  The  rul- 
ings of  the  trial  court  admitting  this  evidence  furnish  the  only 
grounds  of  complaint  in  this  court. 

1.  The  admission  in  evidence  of  Exhibit  1  is  contested  upon 
the  ground  that  it  is  a  confession,  and  that  a  proper  prelimi- 
nary showing  was  not  made  that  the  writing  of  the  note  was  the 
voluntary  act  of  the  defendant.  Courts  and  text-writers  speak 
somewhat  loosely  of  voluntary  and  involuntary  confessions,  and 
though  the  terms  ** voluntary*'  and  "involuntary"  are  not 
technically  accurate,  they  serve  for  all  practicable  purposes. 
[1]  By  "involuntary  confession,"  as  the  term  is  used,  is 
meant  a  confession  prompted  by  some  inducement,  generally 
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of  hope  or  fear,  sufficient  to  move  a  reasonably  prudent  person 
under  the  circumstances  of  the  confessing  party,  to  make  such 
confession  without  regard  to  its  truth  or  falsity.  The  rule  gov- 
erning the  admissibility  of  confessions  may  be  stated,  briefly, 
[2]  as  follows :  If  the  inducements  to  the  confessing  party  are 
such  that  the  prospects  of  bettering  his  situation  by  speaking 
even  falsely  would  appeal  to  him,  as  a  reasonable  person,  as  the 
better  alternative  to  remaining  silent,  then  the  confession  ought 
not  to  be  received  as  evidence  against  him,  because  it  is  tes- 
timonially untrustworthy.  The  purpose  of  the  rule  is  not  to 
exclude  the  truth,  though  it  consists  of  an  admission  of  guilt, 
but  to  avoid  the  possible  confession  of  guilt  by  one  who  is,  in 
[8]  fact,  innocent.  The  fair  test  to  determine  whether  a  con- 
fession is  admissible  is  this:  Was  the  inducement  held  out  to 
the  confessing  party  such  as  that  there  is  any  fair  risk  of  a 
false  confession  t  {State  v.  Sherman,  35  Mont.  512,  119  Am. 
St.  Bep.  869,  90  Pac.  981.)  'Or,  as  the  same  rule  is  stated 
ditferently:  ''Were  the  prospects  attending  confession,,  as 
weighed  at  the  time  against  the  prospects  attending  noncon- 
fession,  such  as  to  have  created,  in  any  considerable  degree, 
a  risk  t^at  a  false  confession  would  be  made!"  (1  Wis:more  on 
Evidence,  Chap:  28,  p.  937.) 

The  record, discloses  that  at  the  time  Exhibit  1  was  written, 
[if  5]  the  officer^  of  the  Washington  penitentiary  did  not 
know  that  the  crime  referred  to  in  the  exhibit,  or  any  crime 
connected  with  the  same  matter,  had  been  committed,  and 
did  not  know,  and  could  not  have  known,  that  defendant  was 
accused  or  even  suspected.  Prom  the  very  nature  of  the  case 
they  were,  therefore,  not  in  a  position  to  hold  out  any  induce- 
ments to  defendant  to  make  the  statement  which  he  did  make. 
But,  furthermore,  when  Nicholson  interviewed  him  in  January, 
1918,  he  exhibited  to  defendant  the  note  (Exhibit  1)  and  dis- 
cussed with  him  fully  every  statement  contained  in  it,  and, 
when  asked  by  Nicholson  why  he  wrote  the  note,  defendant  re- 
plied: **It  has  been  worrying  me  since  I  have  been  here,  and  I 
wanted  it  straightened.    I  have  been  thinking  about  it  much.*' 
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Taking  into  consideration  the  character  of  the  note,  and 
these  surrounding  circumstances,  the  trial  court  was  fully 
[6]  justified  in  its  ruling.  The  absence  of  inducements  suffi- 
cient  to  render  the  confession  inadmissible  need  not  be  shown 
by  direct  evidence.  It  may  be  proved,  like  any  other  fact,  by 
circumstantial  evidence.     (16  C.  J.  735.) 

2.  In  so  far  as  defendant's  confession  to  Nicholson  is  con- 
cerned, it  is  sufficient  to  say  that  proper  preliminary  proof 
[7]  was  made.  Nicholson  testified  that  he  did  not  hold  out 
any  inducements  to  defendant — did  not  make  any  threats  or 
promises.  The  conversation  was  properly  admitted.  It  was 
competent  for  the  state  to  show  that  defendant  had  confessed 
his  guilt,  and  it  was  not  rendered  inadmissible  because  it  fol- 
lowed the  terms  of  Exhibit  1.  Whether  Exhibit  1  or  the  con- 
versation should  be  received  in  evidence  first,  was  a  matter 
within  the  discretion  of  the  trial  court.  (In  re  Colbert's  Es- 
tate, 51  Mont.  455,  l53  Pac.  1022.)  No  possible  prejudice 
could  have  resulted  to  defendant,  since  Exhibit  1  was  intro- 
duced in  evidence. 

3.  The  witness  Reynolds  testified  that  he  had  a  conversation 
with  defendant  on  April  3,  1918,  and  in  the  conversation  de- 
fendant stated  that  on  May  17,  1915,  and  two  or  three  days 
prior  thereto,  he  tod  two  companions  were  stopping  on  upper 
Main  Street,  in  Helena,  playing  pool;  that  their  finances  were 
about  exhausted;  that  on  May  17  they  went  down  ^toward  the 
sixth  ward  and  between  12  o'clock  and  12:15,  went  west  past 
the  section-house;  that  they  divided  up  a  bunch  of  money,  he 

(defendant)  taking  $200,  his  companions  taking  the  balance; 
that  he  then  went  to  Billings;  that  he  did  not  know  the  names 
of  his  companions  and  never  saw  either  of  them  afterward; 
that,  while  they  were  in  the  depot,  a  woman  came  to  the  ladies' 
waiting-room,  and  out  again.  Counsel  for  appellant,  assuming 
that  Reynolds  testified  to  a  confession  made  by  defendant,  in- 
vokes the  rule  heretofore  considered;  but  the  assumption  is 
erroneous  and  the  argument  based  thereon  without  merit.  "A 
confession,  as  applied  in  criminal  law,  is  a  statement  by  a  per- 
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son  made  at  any  time  afterwards,  that  he  committed  or  par- 
ticipated in  the  commission  of  a  crime."  (2  Wharton's  Crim- 
inal Evidence,  sec.  622.) 

''The  distinction  between  a  confession  and  an  admission,  as 
applied'in  criminal  law,  is  not  a  technical  refinement,  but  based 
upon  the  substantive  diflferences  of  the  character  of  the  evidence 
[8»  9]  educed  from  each.  A  confession  is  a  direct  acknowl- 
edgment of  guilt  on  the  part  of  the  accused,  and,  by  the  veiy 
force  of  the  definition,  excludes  an  admission,  which,  of  itself, 
as  applied  in  criminal  law,  is  a  statement  by  the  accused,  direct 
or  implied,  of  facts  pertinent  to  the  issue,  and  tending,  in  con- 
nection with  proof  of  other  facts,  to  prove  his  guilt,  but  of 
itself  is  insuflScient  to  authorize  a  conviction."  (2  Wharton's 
Criminal  Evidence,  sec.  678a ;  1  B.  C.  L.  550 ;  12  Cyc.  418 ;  Stait 
V.  Campbell,  IZ  Kan.  688,  9  Ann.  Cas.  1203,  9  L.  R.  A.  (n.  s.) 
533,  85  Pac.  784.) 

The  statement  made  to  Reynolds,  as  detailed  above,  is  not  a 
confession,  and  is  not  subject  to  the  rule  which  requires  pre- 
liminary proof  of  its  voluntary  character.  \  (1  Qreenleaf  on 
Evidence,  16th  ed.,  346,  347 ;  McOehee  v.  State,  171  Ala.  1»,  55 
South.  159 ;  People  v.  Knowlton,  122  Cal.  357,  55  Pac.  141.) 

The  judgment  and  order  are  affirmed. 

Affirmed* 

Mr.  Chief  Justice  BrAntly  and  Assooutb  Jubtiobs  Hublt 
and  CooPEB  concur. 
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STATE,  Respondent,  v.  WOIiP,  Appellant. 

(No.  4,392.) 
(Submitted  NoTember  IQ,  1919.    Decided  November  22,  1919.) 

[185  Pac.  556.] 

Criminal  Law — Wa^ — Sedition — Information — Insufficiencv. 

Information — ^In  Wordi  of  Statute— When  Insufficient. 

1.  An  information  fo  framed  as  not  to  apprise  tbe  accused  with 
reasonable  certainty  of  the  nature, of  the  offense  attempted  to  be 
charged  against  him  is  defective,  though  it  may  pursue  the  words 
of  the  statute  under  which  it  is  drawn. 

Same — When  Words  Gist  of  Offense — Particularization  Necessary. 

2.  Where  words  are  the  gist  of  the  offense  charged  against  defend- 
ant, they  must  be  particularized  in  the  information  to  enable  him 
to  prepare  his  defense  and  plead  the  judgment  as  a  bar  to  any  sub- 
sequent prosecution  for  the  same  act. 

Sedition — Information — Insufficiency. 

3.  Held,  that  an  information  charging  sedition  under  Chapter  11, 
Laws  of  Extraordinary  Session  1918,  in  that  defendant  knowingly, 
unlawfully,  etc,  uttered  and  publiwed  disloyal,  profane,  violent, 
scurrilous,  contemptuous  and  abusive  language  concerning  the  sol- 
diers and  the  uniform  of  the  army  of  the  United  States,  was  de- 
fective for  failure  to  set  out  the  specific  words  characterizing  his 
remarks  as  disloyal,  contemptuous,  eto. 

Appeal  from  District  Court,  Beaverhead  County;  Jos.  C. 
Smith,  Judge. 

I 

Harby  Petes  Wolf  was  convicted  of  the  crime  of  sedition 
and  appeals  from  the  judgment.  Reversed  and  defendant  or- 
dered discharged  from  custody. 

Mr.  John  Collins,  for  Appellant,  submitted  a  brief  and  ar- 
gued the  cause  orally. 

The  information  does  not  contain  a  statement  of  facts  in 
ordinary  and  concise  language,  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is  intended 
(Rov.  Codes,  sec.  9147,  subd.  2) ;  nor  to  apprise  the  defendant 
of  the  particular  circumstances  of  the  offense  (sec.  9149, 
subd.  3) ;  nor  is  the  offense  stated  with  such  degree  of  cer- 
tainty  as  to  enable  the  court  to  pronounce  judgment  (sec.  9156, 
Bubd.  7).    It  is  therefore  demurrable  (sec.  9200^  subds.  2  and 
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4) ;  and  defendant  was  entitled  to  have  his  motion  in  arrest 
of  judgment  sustained  (see.  9353).  This  pleading  does  not 
contain  sufScient  information  to  enable  defendant  to  prepare 
for  his  trial,  nor  for  the  court  to  determine  by  an  inspection 
thereof  whether  a  conviction  under  it  could  be  pleaded  in  bar 
of  another  aqtion.  (State  v.  Beverlin,  30  Kan.  611,  2  Pac.  630; 
United  States  v.  Crmkshank,  92  U.  S.  542,  23  L.  Ed.  588; 
Umted  States  v.  Sinunums,  96  U.  S.  360,  24  L.  Ed.  819 ;  PeopU 
V.  Ward,  110  Cal.  369,  42  Pac.  894;  People  v.  Webber,  138  Cal. 
145,  70  Pac.  1089 ;  United  States  v.  CarU,  105  U.  S.  611,  26 
L.  Ed.  1135  [see,  also,  Rose's  U.  S.  Notes]  ;  Wharton's  Criminal 
Law,  216;  United  States  v.  Bopp,  230  Fed.  723.) 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Respondent,  submitted  a  brief; 
Mr.  Woody  argued  the  cause  orally. 

The  offense  defined  in  this  Act  may  be  very  well  compared 
with  the  offense  of  uttering  indecent  and  profane  language  in 
the  presence  of  women  and  children,  or  with  the  offense  of 
committing  a  nuisance  by  uttering  profane,  abusive  and  violent 
language,  or  with  the  offense  of  cursing  and  using  abusive  lan- 
guage toward  another  calculated  to  provoke  a  breach  of  the 
peace,  and  it  is  uniformly  held  that  it  is  not  necessary  in  in- 
dictments and  informations  charging  the  commission  of  such 
offense  to  set  out  the  language  used.  A  California  statute 
made  it  an  offense  to  use  vulgar,  profane  or  indecent  language 
within  the  hearing  and  presence  of  women  or  children,  and  the 
court  held  that  it  was  sufficient  to  charge  the  offense  in  the 
words  of  the  statute,  and  that  it  was  not  necessary  to  set  out 
the  language  used.  (Ex  parte  Foley,  62  Cal.  508;  State  v. 
Cadnan,  94  N.  C.  880;  BodenJiamer  v.  State,  60  Ark.  10,  28 
S.  W.  507;  Bryson  v.  State  (Tex.  Cr.),  39  S.  W-.  365;  Foreman 
V.  State,  31  Tex.  Cr.  477,  20  S.  W.  1109.) 

For  disturbing  the  peace  by  using  violent,  profane  and  in- 
decent language  it  is  suflBcient  when  the  offense  is  charged  in 
the  language  of  the  statute,  and  it  is  not  necessary  to  set  out 
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the  language  used.     (State  v.  Fare,  39  Mo.  App.  110;  State  v. 
Parker,  39  Mo.  App.  116;  State  v.  Fogersan,  29  Mo.  416.) 

In  a  complaint  charging  the  commission  of  a  nuisance  by 
uttering  wicked,  infamous  and  profane  language,  it  is  suffi- 
cient if  the  offense  be  charged  in  the  words  of  the  statute  with- 
out setting  out  the  language  uttered.  (Commonwealth  v.  Mohn, 
52  Pa.  St.  243,  91  Am.  Dec.  153.)  Ai\d  in  a  complaint  charging 
a  person  with  being  a  common  scold,  it  is  not  necessary  to  set 
out  in  the  complaint  any  language  used.  (Baker  v.  State,  53 
N,  J.  L.  45,  20  Atl.  858;  Bespublica  v.  Carlisle,  1  Dall.  (U.  S.) 
35,  1  L.  Ed.  26;  United  States  v.  Oreathouse,  4  Sawy.  457,  Fed. 
Cas.  No.  15,254,  26  Fed.  Cas.  18,  23 ;  Vvited  States  v.  Pierce, 
245  Fed.  888.) 

ME.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

An  information  was  filed  against  the  defendant  below,  under 
Chapter  11  of  the  Laws  of  the  Fifteenth  Extraordinary  Ses- 
sion of  the  Legislative  Assembly  of  1918.  His  demurrer  to 
the  information  was  overruled,  a  trial  had,  and  judgment  of 
conviction  followed.     The  appeal  is  from  the  judgment. 

Appellant  contends  that  the  overruling  of  his  demurrer,  the 
overruling  of  his  objection  to  the  introduction  of  any  testi- 
mony upon  the  trial,  and  the  denial  of  his  motion  in  arrest  of 
judgment,  were  all  reversible  errors.  If  the  information  fails 
to  state  a  public  offense  under  said  Act,  the  result  must  be  a 
reversal  of  the  judgment. 

The  charging  part  of  the  information  is  as  follows:  **The 
said  Harry  Peter  Wolf  on  or  about  the  2d  day  of  August,  A.  D. 
1918,  at  the  county  of  Beaverhead,  state  of  Montana,  and  at  a 
time  when  the  United  States  was  engaged  in  war,  did  then  and 
there  knowingly,  unlawfully  and  feloniously  utter  and  publish 
disloyal,  profane,  violent,  scurrilous,  contemptuous,  slurring 
and  abusive  language  about  the  soldiers  of  the  United  States 
and  the  uniform  of  the  army  of  the  United  States,  and  lan- 
guage calculated  to  bring  the  soldiers  of  the  United  States  and 
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the  uniform  of  the  army  of  the  United  States  into  contempt, 
scorn,  contumely  and  disrepute,"  etc. 

Appellant  insists  that,  in  this  state  of  the  pleadings,  he  is 
[1]  left  in  doubt,  not  only  as  to  the  time,  but  the  place,  as 
well  as  the  particular  statement  charged  to  have  been  made  by 
him.  Substantially  his  position  is  that,  within  so  indefinite  a 
period,  the  time,  and  opportunity  were  sufficient  for  him  to 
have  made  many  statements,  any  one  or  more  of  which  the 
prosecutor  might  conceive  to  be  within  the  purview  of  the  stat- 
ute ;  that  he  is  entitled  to  be  advised  of  the  specific  words  he  is 
alleged  to  have  spoken,  in  order  that  he  may  be  able  to  con- 
front the  witnesses  and  timely  and  intelligently  rebut  the 
charge  against  him.  A  careful  scrutiny  of  the  record  fails  to 
disclose  the  spoken  words  the  pleader  conceived  to  be  the  gist 
of  the  offense,  so  that  the  case  proceeded  to  judgment  upon  the 
presumption  that  the  charge  in  the  language  of  the  statute  pro- 
vided a  sufficient  foundation  to  support  a  conviction. 

As  will  presently  be  seen,  our  Code  provisions  (sees.  9147, 
9149)  are  but  a  paraphrase  of  the  common-law  rules  covering 
the  requisites  of  criminal  pleading  involved  here.  Section 
9147  provides  that  the  indictment  or  information  must  contain 
''a  statement  of  the  facts  constituting  the  offense,  in  ordinary 
and  concise  language,  and  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what  is  intended." 
Section  9149:  **The  indictment  or  information  must  be  direct 
and  certain,  as  it  regards:  (1)  The  party  charged.  (2)  The 
offense  charged.  (3)  The  particular  circumstances  of  the 
offense  charged,  when  they  are  necessary  to  constitute  a  complete 
offense."  This  court  has  said  that  an  information  good  at  com- 
mon law  is  good  under  the  statute.  {Territory  v.  Yotung,  5  Mont. 
242,  5  Pac.  248 ;  State  v.  Lu  Sing,  34  Mont.  31,  9  Ann.  Cas.  344, 
85  Pac.  521.)  At  common  law  the  rule  is  that  where  the  defi- 
nition of  the  offense  contains  generic  terms,  it  is  not  sufficient 
to  allege  the  species  of  the  crime,  but  the  pleader  must  descend 
to  particulars.  {Bowles  v.  State,  13  Ind.  427 ;  Malone  v.  Staite, 
14  Ind.  219;  Sta;te  v.  Brwnsr,  111  Ind.  98,  12  N.  E.  103  j  Vniied 
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States  V.  Cruikshank,  92  U.  S.  542,  23  L.  Ed.  588 ;  Umted  States 
V,  CarU,  105  U.  S.  611,  26  L.  Ed.  1135  [see,  also,  Rose's  U.  S. 
Notes] ;  Boyd  v.  Commonu>ealth,  77  Va.  52 ;  State  v.  Graham, 
38  Ark.  519 ;  Burch  v.  Republic,  1  Tex.  608 ;  Kerry  v.  State, 
17  Tex.  App.  178,  50  Am.  Rep.  122.) 

Sergeant  Hawkins,  in  his  Pleas  of  the  Crown,  eighth  edition, 
[2]  volume  2,  Chapter  25,  section  111,  said:  ''Neither  doth 
it  seem  to  be  always  sufficient  to  pursue  the  very  words  of  the 
statute,  unless  by  so  doing  you  fully,  directly,  and  expressly 
allege  the  fact,  in  the  doing  or  not  doing  whereof  the  offense 
consists,  without  the  least  uncertainty  or  ambiguity."  In 
United  States  v.  Simmons,  96  U.  S.  360,  24  L.  Ed.  819,  the 
supreme  court  of  the  United  States  declares  the  rule  thus:  **Th.e 
accused  must  be  apprised  by  the  indictment,  with  reasonable 
certainty,  of  the  nature  of  the  accusation  against  him,  to  the 
end  that  he  may  prepare  his  defense  and  plead  the  judgment  as 
a_bar  to  any  subsequent  prosecution  for  the  same  offense.  An 
indictment  not  so  framed  is  defective,  although  it  may  follow 
the  language  of  the  statute."  (See,  also,  Evans  v.  United 
States,  153  U.  S.  584,  38  L.  Ed.  830,  14  Sup.  Ct.  Rep.  934; 
Armour  Packing  Co.  v.  United  States,  209  U.  S.  58,  52  L.  Ed. 
681,  28  Sup.  Ct.  Rep.  428 ;  United  States  v.  Hess,  124  U.  S.  483, 
31  L.  Ed.  516,  8  Sup.  Ct.  Rep.  571 ;  Foster  v.  United  States,  253 
Fed.  481, 165  C.  C.  A.  193;  United  States  v.  Prieth  (D.  C),  251 
Fed.  946 ;  Cochran  v.  United  States,  157  U.  S.  290,  39  L.  Ed. 
704,  15  Sup.  Ct.  628  [see,  also,  Rose's  U.  S.  Notes] ;  Archibald's 
Criminal  Practice  and  Pleading,  291.) 

In  the  tenth  edition  of  Wharton's  Criminal  Procedure,  sec- 
tion 251,  volume  1,  the  rule  is  stated  thus:  "Where  words  are 
the  gist  of  the  offense,  they  must  be  set  forth  in  the  indictment 
with  the  same  particularity  as  libel;  as,  for  instance,  in  an  in- 
dictment for  scandalous  or  contemptuous  words  spoken  to  a 
magistrate  in  the  execution  of  his  office,  or  for  blasphemous,  or 
seditious  or  obscene  or  abusive  words,  or  for  perjury."  See, 
also,  the  opinions  of  the  United  States  circuit  court  of  appeals 
for  the  ninth  circuit,  in  the  cases  of  Foster  v.  United  States, 
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supra,  and  Collins  v.  United  States,  253  Fed.  609,  165  C.  C.  A. 
637,  interpreting  the  Federal  Espionage  Act  (Act  June  15^ 
1917,  Chap.  30,  40  Stat.  217),  a  statute  similar  in  its  terms  to 
the  Act  now  under  consideration. 

As  declared  by  Mr.  Bishop,  in  1  Criminal  Procedure,  fourth 
edition,  section  331:  *'The  facts  in  allegation  must  be  the  pri- 
mary and  individ^alizing  ones.''  Moreover,  section  16  of 
Article  .III  of  our  Constitution  guarantees  the  defendant  in  all 
cHminal  cases  the  right,  upon  demand,  to  be  informed  of  the 
nature  and  cause  of  the  accusation.  The  nature  of  the  thing, 
as  required  in  that  instrument,  is  its  essential  character — ^the 
attributes  that  make  the  thing  it  is,  distinct  from  others. 

A  general  allegation,  such  as  the  one  now  before  us,  reveals 
none  of  the  ingredients  of  the  particular  act  to  distinguish  it 
from  any  of  the  many  acts  denounced  in  the  statute.  The 
charging  part  of  the  information  is  not  even  what  it  purports 
to  be — a  literal  statement  of  the  words  of  the  statute.  It  is 
couched  in  such  general  terms  as  to  cover  several  distinct  mat- 
ters for  which  punishment  may  be  inflicted.  Words  particu- 
larizing the  offense  are  wanting,  and  we  are  left  unable  to 
visualize  the  effect  of  its  averments,  or  to  determine  their  suffi- 
ciency to  carry  the  stigma  ascribed  to  them  by  the  pleader. 

The  gravamen  of  the  charge  is  the  use  of  language  "calcu- 
[3]  lated  to  bring  the  soldiers  of  the  United  States  and  the 
uniform  of  the  army  of  the  United  States  into  coMempt,  scorn, 
contumely  and  disrepute,"  and,  with  that  purpose  in  view, 
it  is  charged  that  appellant  **did  then  &nd  there  knowingly, 
unlawfully  and  feloniously  utter  and  publish*'  not  only  dis- 
loyal, but  **  profane,  violent,  scurrilous,  contemptuous,  slurring 
and  abusive  language"  concerning  the  soldiers  of  the  United 
States  and  the  uniform  of  the  army  of  the  United  States.  The 
particular  words  the  prosecutor  ultimately  selected  to  prove 
the  offense  are  left  entirely  to  our  imagination ;  and,  so  far  as 
the  record  shows,  the  defendant  himself  was  left  completely  in 
the  dark,  before  the  trial,  as  to  what  statemente,  if  any,  he  was 
obliged  to  meet  in  his  defense.    As  was  said^by  Mr.  Justice 
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Holloway  in  State  v.  Oriffith,  ante,  p.  241^  184  Pac.  220, 
speaking  for  this  court:  **The  Sedition  Act  is  an  emergency 
war  measure,  designed  to  secure  to  the  general  government  the 
utmost  assistance  possible  in  its  prosecution  of  the  world  war, 
by  restraining  acts  or  speech  reasonably  calculated  to  incite  or 
inflame  resistance  to  the  duly  constituted  authorities  exercised 
to  mobilize  the  resources  of  the  country  and  exert  them  in  the 
most  effective  maimer.  Every  Act  denounced  by  the  statute 
has  such  a  direct  and  immediate  relationship  to  the  prosecution 
of  the  war  that  in  the  very  nature  of  things  it  is  reasonably 
calculated  to  hamper  the  efforts  of  the  government,  impede  its 
progress,  or  defeat  its  purpose."  Whether  or  not  the  words 
actually  spoken  did  in  fact  run  cpunter  to  the  spirit  and  pur- 
pose of  the  law,  and  were  so  pleaded  as  to  create  a  distinct 
issue  of  law  and  fact,  is  purely  a  question  for  the  court  to 
determine  upon  the  face  of  the  information.  The  defendant 
was  entitled  to  have  squarely  before  him  the  specific  language 
characterizing  his  remarks  as  being  either  disloyal,  profane, 
violent,  scurrilous,  contemptuous,  slurring,  abusive  or  as  other- 
wise variously  set  forth  in  the  Act,  and  intending  to  bring  into 
contempt,  scorn,  contumely  and  disrepute  either  the  soldiers  of 
the  United  States,  or  the  uniform  of  the  army  of  the  United 
States. 

The  constitutional  and  statutory  guaranties  heretofore  ad- 
verted to,  requiring  direct  and  certain  allegations  in  criminal 
pleadings,  are  merely  declaratory  of  the  ancient  common-law 
rule  that  no  one  shall  be  held  to  answer  an  information  or 
indictment,  unless  the  crime  be  charged  with  precision  and  full- 
ness, to  the  end  that  the  defendant  may  have  ample  oppor- 
tunity to  make  his  defense  and  avail  himself  of  his  conviction 
or  acquittal  in  a  subsequent  proceeding  for  the  same  offense. 
Further  than  that,  it  is  essential  that  the  particular  offense  be 
adeqqately  identified  and  charged  in  such  a  manner  as  to  enable 
the  court  to  determine  its  suflSciency  in  law  to  constitute  the 
offense  prohibited  by  the  statute. 


500  Davis  v.  Estate  op  Davis  bt  al.        [Oct.  T.  *19 

The  information  is  therefore  defective  in  failing  to  set  out 
the  particular  circumstances  necessary  to  constitute  a  complete 
offense  under  section  9149  of  the  Revised  Codes,  and  the  judg- 
ment is  reversed.  The  defendant  is  ordered  discharged  from 
custody. 

Reversed. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Hollo- 
way  and  HuBLY  concur. 


DAVIS,  ApPBXiLANT,  V.   ESTATE   OF   DAVIS  bt  al., 

Ebspondbnts. 

(No.  4,373.) 
(Submitted  November  11,  1919.    Decided  November  £2,  1919.) 

[185  Pac.  559.] 

Executors  <md  Admimstrators — Claims  Against  Estates — Pres* 
entaiion — Notice — Statute  of  Limitations — Statutes. 

Limitation  of  Actions — Interruption  by  Death  of  Debtor — EflPect. 

1.  Where  the  statute  of  limitations  has  commenced  running  against 
a  promissory  note  during  the  lifetime  of  the  maker,  it  is  interrupted 
only  from  the  date  of  his  death  until  the  appointment  and  qualifi- 
cation of  a  legal  representative,  and  then  continues  to  run  unless 
stayed  by  statute. 

[As  to '  limitation  of  actions  against  estates  of  decedents  before 
administration  granted,  seb  note  in  65  Am.  Dec.  594.] 

Same — Common-law  Rule. 

2.  At  common  law,  the  death  of  the  maker  of  a  note  did  not  stop 
the  running  of  the  statute  of  limitations. 

Executors    and   Administrators — Claims   Against    Estate  —  Presentation — 
Notice. 

3.  Creditors  of  an  estate  may  present  their  claims  for  payment, 
before  formal  notice  for*  presentation  of  claims  is  given,  or  if  no 
notice  at  all  is  given,  the  administrator  or  executor,  when  qualified, 
having  authority  to  pass  upon  claims  against  the  estate  in  either 
event. 

Same — Claims  Against  Estate — When  Barred  by  Statute  of  Limitations. 

4.  Section  6445,  Revised  Codes,  fixes  the  period  of  limitation  within 
which  an  action  upon  an  instrument  in  writing  may  be  commenced, 
at  eight  years.  Plaintiff's  testate  died  in  1898,  leaving  two  promis- 
so(ry  notes  'da«  the  former  unpaid.    Plaintiff  waa  appointed  executor 
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of  the  estate  and  within  tliie  time  allowed  for  that  purpose,  presented 
has  claim  to  the  diatriet  judge  for  allowance  or  rejection.  The  claim 
was  rejected  in  1917  and  action  commenced  on  it  within  three 
months  after  rejection.  Under  section  7528,  Revised  Codes,  a  claim- 
ant againat  an  estate  may,  upon  nonaction  by  the  representative  of 
the  estate  or  the  court,  deem  the  claim  rejected  on  the  tenth  day 
after  presentation  and  commence  suit.  Held,  under  the  rule  de- 
clared in  paragraph  1,  supra,  that  the  action  was  barred. 

Same — Presentation  of  Claim — Powers  of  Executor  or  Administrator. 
5.    Under  section  7528,  Revised   Codes^  when  a  claim  against  an 
estate  is  presented  before  the  time  limited  for  its  presen^tion  has 
expired,  it  may  nevertheless  be  ^acted  upon  by  the  administrator  or 
executor,  after  the  expiration  of  that  period. 

Appeals  from  District  Court,  Silver  Bow  County; .  E,  M. 
Lamb,  Judge. 

Action  by  George  Wesley  Davis  against  the  estate  of  Theah 
Jane  Davis,  deceased,  and  another.  From  a  judgment  for  de- 
fendlmts  and  an  order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Messrs.  Frank  dk  Oames,  for  Appellant,  submitted  a  brief ; 
Mr.  R.  F.  Oaines  argued  the  cause  orally. 

f    Mr.  W.  D.  Kyle  and  Mr.  J.  A.  Poore,  for  Respondents,  sub- 
mitted a  brief ;  Mr.  Poore  argued  the  cause  orally. 

The  death  of  the  maker  of  the  notes  in  question  did  not  have 
the  effect,  of  itself,  of  tolling  the  general  statute  of  limitations 
when  the  statute  had  comn^enced  to  run  prior  to  her  death,  and 
neither  did  the  presentation  of  the  claim  to  the  judge  for  allow- 
ance stop  the  running  of  this  statute.  (Whiteside  v.  Catching, 
19  Mont.  394,  48  Pac.  747;  BardoA/  v.  Blackinton,  127  Cal. 
189,  59  Pac.  834,  835;  McMiUan  y.  Hayward,  94  Cal.  357,  29 
Pac.  774;  Bank  of  Montreal  v.  Buchanan^  32  Wash.  480,  73 
Pac.  482 ;  Morse  v.  Clark,  10  Colo.  216, 14  Pac.  327,  328 ;  Woods 
V.  Woods,  99  Tenn.  50,  41  S.  W.  345 ;  Viskniskki  v.  Bleakley, 
88  HI.  App.  613;  MacNeiU  v.  Oallagher,  24  R.  I.  490,  53  Atl. 
630;  Alvater  v.  First  Nat.  Bank,  45  Colo.  528,  103  Pac.  378; 
Boughner  v.  Sharp,  144  Ky.  320,  138  S.  W.  375 ;  McAulif  v. 
Parker,  10  Wash.  141,  38  Pac.  744;  California  Title  Ins.  cfe  Trust 
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Co.  V.  Miller,  3  Cal.  App.  54,  84  Pac.  453 ;  Etter  v.  Finn,  12 
Ark.  632;  17  B.  C.  L.  850,  sec.  211;  18  Cyc.  915,  930.) 

''Nothing  more  is  meant  by  the  presentation  of  a  claim  than 
that  the  representative  has  been  legally  informed  of  the  exist- 
ence of  the  claim,"  and  a  mere  demand  will  not  toll  the  stat- 
ute. (Hansen  v.  Towle,  19  Kan.  273,. 278;  Barclay  v.  Black- 
inton,  supra;  Appeal  of  Keyser,  124  Pa.  St.  80,  2  L.  R.  A.  159, 
16  Atl.  577;  Appeal  of  Beber,  125  Pa.  St.  20,  17  Atl.  189; 
Prewett  v.  Goodlett,  98  Tenn.  82,  38  S.  W.  434,  437.) 

It  is  contended  by  counsel  for  appellant  in  their  brief  that, 
with  reference  to  the  .limitation  of  time  for  the  commence- 
ment of  action,  the  following  construction  should  be  placed 
upon  our  statutes: 

''1.  In  suits  arising  ex  delicto  the  general  statutes  of  limita- 
tion for  the  commencement  of  such  class  of  actions  are  opera- 
tive without  restrictions  other  than  those  imposed  by  sections 
6460  and  6465,  R.  C.  M.  1907,  the  latter  suspending  the  run- 
ning of  the  statutes  during  the  period  of  time  between  death 
and  issuance  of  letters  of  administration. 

*'2.  In  suits  to  foreclose  mortgages  upon  real  property  the 
same  rule  obtains  if  the  mortgagee  proceeds  solely  against  the 
mortgaged  property  of  the  decedent,  waiving  recourse  against 
his  other  property  (sees.  7525  and  7532,  Rev.  Codes).  Other- 
wise, suits  to  establish  claims  presented  and  founded  upon  real 
estate  mortgages  are  covered  by  the  provisions  of  sections  7522 
and  7542  and  as  next  announced. 

**3.  In  suits  arising  ex  contractu,  the  general  statutes  of  limi- 
tations cease  to  run  during  the  period  of  time  between  death 
and,  certainly,  the  issuance  of  letters  of  administration,  and, 
we  contend,  also  until  publication  of  notice  to  creditors  (for  a 
claim  presented  before  notice  is  premature)  (sees.  6465  and 
7532,  supra;  sec.  52,  1  Div.;  sec.  157,  2  Div.  Comp.  Stats. 
1887),  after  which  time  the  general  statutes  of  limitation  con- 
tinue to  run  against  a  demand  until  presentation,  thus  giving 
effect  both  to  the  general  statutes  and  to  sections  7528,  and 
7531,  Rev.  Codes. 
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"It  then  becomes  incumbent  upon  the  claimant  to  present  his 
claim  both  within  the  period  of  time  prescribed  by  the  general 
statutes  of  limitations  and  also  within  the  time  limited  by 
notice  (sec.  7525,  supra).  At  this  point  .the  general  statutes 
of  limitations  cease  to  operate,  and  whatever  conflict  there  may 
be  between  the  special  and  general  statutes,  either  shortening 
or  extending  the  period  prescribed  by  the  general  statutes,  must 
be  resolved  in  favor  of  the  special  limitations." 

With  the  first  and  second  propositions,  we  are  not  concerned, 
because  not  involved  in  this  action. 

Ajs  to  the  third  proposition  of  construction  contended  for 
by  appellant,  we  cannot  agree.  The  statute  does  cease  to  run 
during  the  time  that  there  is  a  vacancy  in  the  administration, 
because  of  the  provisions  of  section  7533.  The  statute  does  not 
cease  to  run  ** until  publication  of  notice  to  creditors,"  because 
there  is  no  statutory  provision  to  that  effect,  nor  has  any  de- 
cision been  cited  holdipg  that  such  is  the  law,  and  fthe  law  is 
to  the  contrary.  ''Failure  to  give  the  notice  (to  creditors) 
required  by  the  statute  does  not  affect  the  running  of  the  gen- 
eral statute  of  limitations."  (18  Cyc.  922,  923;  Whiteside  v. 
CatcJUng,  supra;  McMillan  v.  Hayward,  supra,)  And  a  claim 
may  be  presented  before  notice  to  creditors  is  given.  (18  Cyc. 
470 ;  Ricketson  v.  Richardson,  19  Cal.  330,  354;  Janin  v.  Browne, 
59  Cal.  37,  43.)  The  statute  of  limitations  does  not  cease  to 
run  ''upon  presentation  of  the  claim,"  because  the  statute  does 
not  so  provide ;  on  the  contrary,  the  statute  provides  that  upon 
presentation  and  allowance  the  statutes  of  limitation  cease  to 
run  against  the  claim  (sec.  7592,  and  cases  heretofore  cited). 

As  sustaining  their  position,  counsel  have  cited  the  following 
cases:  Ellissen  v.  Halleck,  6  Cal.  386;  Beckett  v.  Selover,  7 
Cal.  215,  229,  68  Am.  Dec.  237 ;  Pico  v.  De  La  Ouerra,  18  Cal. 
422 ;  Qvivey  v.  Hall,  19  Cal.  97,  98 ;  Willis  v.  Farley,  24  Cal. 
490,  491;  Nally  v.  McDonald,  66  Cal.  530,  6  Pac.  390;  In  re 
Higgins'-  Estate,  15  Mont.  474,  28  L.  R.  A.  116,  39  Pac.  506; 
In  re  Ttiohy's  Estate,  33  Mont.  230,  83  Pac.  486;  Clifton  v. 
Meuser,  79  Kan.  655,  100  Pac.  645;  Frew  v.  Clark,  34  Wash. 
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561,  76  Pac.  85;  In  re  Morgan's  Estate,  46  Or.  233,  77  Pac. 
608,  78  Pac.  1029.  These  .cases  are  either  inapplicable  under 
our  Code  sections,  present )  dicta,  or  were  decided  under  a 
different  state  of  facts. 

Counsel  for  appellant  contend  that  section  7528  has  no  appli- 
cation whatever  to  the  claim  of  an  executor  or  administrator, 
and  that  he  is  not  given  the  election  to  consider  his  claim  re- 
jected, if  the  judge  refuses  or  neglects  to  indorse  his  allowance 
or  rejection  for  ten  days  after  the  claim  has  been  presented  to 
him,  and  that  he  is  prohibited  from  suing,  under  the  provisions 
of  section  7542,  until  his  claim  is  actually  rejected  by  the 
judge.  We  have  found  no  case  decisive  of  this  point,  but  we 
are  confident  it  was  not  the  intention  of  the  legislature  in  en- 
acting these  statutes  to  take  from  the  executor  or  administrator 
any  right  given  to  an  ordinary  claimant,  or  not  to  give  to  the 
executor  or  administrator  the  same  rights  that  any  other  claim- 
ant has. 

MR.  JUSTICE  HURLT  delivered  the  opinion  of  the  court. 

Plaintiff  sued  to  recover  upon  two  promissory  notes,  for 
$15,000  each,  dated,  respectively,  June  1,  1895,  and  June  1, 
1896, ,  each  due  one  year  after  date,  with  interest  at  ten  per 
cent  per  annum,  alleged  to  have  been  executed  by  Theah  Jane 
Davis,  the  mother  of  plaintiff;  no  part  of  either  of  said  notes 
having  been  paid. 

It  is  alleged  in  the  complaint  that  Theah  Jane  Davis  died 
testate  on  or  about  February  12,  1898,  her  will  admitted  to 
probate,  and  plaintiff  appointed  as  executor  thereof  on  June  25, 
1898;  that  after  qualifying  as  executor,  and  under  date  of 
June  28,  1898,  notice  to  creditors  was  given  requiring  them  to 
present  their  claims  within  ten  months  after  the  first  publication 
of  such  notice ;  that  within  the  time  limited  plaintiff  duly  made 
and  verified  his  claim  against  the  estate  in  the  then  amount  of 
$40,125,  and  on  or  about  April  18,  1899,  presented  the  same  to 
Honorable  John  Lindsay,  the  then  judge  of  the^said  court,  f^r 
allowance  or  rejection;  that  the  First  National  Bank  of  Butte, 
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another  creditor  of  the  estate,  made  and  filed  objections  to  the 
allowance  of  the  said  claim,  and  that  thereafter,  and  in  the 
month  of  November,  1917,  the  said  claim  and  the  objection* 
thereto  came  up  for  hearing  before  the  court,  Honorable  John 
V.  Dwyer,  judge  presiding,  and  that  on  or  about  December  22, 
1917,  an  order  was  made  sustaining  the  objections  to  the  allow- 
ance thereof;  and  that  this  action  is  brought  within  three 
months  after  the  di^Uowance  of  the  claim.  The  estate  and 
the  bank  are  made  parties  defendant 

The  defendants  deny  the  execution  and  delivery  of  the  notes. 
As  further  defenses,  the  defendants  allege  that  plaintiff's  claim 
is  barred  by  the  provisions  of  sections  6445,  6460,  7528  and 
7530  of  the  Revised  Codes,  and  also  by  similar  provisions  of 
the  Code  of  Civil  Procedure  of  1895 ;  i,  e.,  sections  512,  543, 
2606  and  2608.  The  answers  also  allege  laches  in  not  taking 
action  upon  the  claim  for  more  than  seventeen  years  after  its 
presentation,  during  which  period  persons  cognizant  of  the 
facts  connected  with  the  claim  have  died ;  that  the  claim  is  with- 
out consideration  and  void;  that,  in  consideration  of  the  other 
heirs  at  law  of  the  deceased  not  contesting  the  will,  plaintiff 
had  agreed  not  to  present  this  claim  against  the*  estate ;  and 
that  the  claim  was  presented  for  the  purpose  of  defeating  the 
claim  of  the  bank.  The  answers  further  allege  abandonment 
of  the  claim,  undue  influence  and  misrepresentation  in  procur- 
ing the  execution  of  the  notes.    There  was  reply  to  the  answers. 

Introductory  of  the  Code  provisions  relating  to  the  limitation 
of  actions,  section  6428,  Revised  Codes,  provides:  ** Civil  actions 
can  only  be  commenced  within  the  periods  prescribed  in  this 
title,  after  the  cause  of  action  shall  have  accrued,  except  where, 
in  special  cases,  a  different  limitation  is  prescribed  by  statute." 

The  limitation  periods  fixed,  with  some  exceptions  not  impor- 
tant here,  are:  Within  eight  years  upon  any  contract,  obliga- 
tion or  liability  founded  upon  an  instrument  in  writing.  (Sec. 
6445.) 

"Sec.  6460.  •  •  •  If  a  person  against  whom  an  action 
may  be  brought  dies  before  the  expiration  of  the  time  limited 
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for  the  commencement  thereof,  and  the  cause  of  action  survive, 
an  Action  may  be  commenced  against  his  representatives  after 
the  expiration  of  that  time,  and  within  one  year  after  the 
issuing  of  letters  testamentary  or  of  administration." 

**Sec.  7528.  When  a  claim,  accompanied  by  the  affidavit  re- 
quired in  this  chapter,  is  presented  to  the  executor  or  admin- 
istrator, he  must  indorse  thereon  his  allowance  or  rejection, 
with  t^e  day  and  date  thereof.  If  he  allow  the  claim,  it  must 
be  presented  to  the  judge  for  his  approval,  who  must  in  the 
same  manner  indorse  upon  it  Jiis  allowance  or  rejection.  If  the 
executor  or  administrator,  or  the  judge,  refuse  or  neglect  to 
indorse  such  allowance  or  rejection  for  ten  days  after  the  claim 
has  been  presented  to  him,  such  refusal  or  neglect  may,  at  the 
option  of  the  claimant,  be  deemed  equivalent  to  a  rejection  on 
the  tenth  day,  •  •  •  If  the  claim  be  presented  to  the  ex- 
ecutor or  administrator  before  the  expiration  of  the  time  lim- 
ited for  the  presentatioiv  of  claims,  the  same  is  presented  in 
time,  though  acted  upon  by  the  executor  or  administrator,  and 
by  the  judge,  after  th^  expiration  of  such  time." 

'*Sec.  7530.  When  a  claim  is  rejected  either  by  the  executor 
or  administrator,  or  the  judge,  the  holder  must  bring  suit  in 
the  proper  court  against  the  executor  or  administrator  within 
three  months  after  the  date  of  its  rejection,  if  it  be  then  due, 
or  within  two  months  after  it  becomes  due,  otherwise  the  claim 
shall  be  forever  barred." 

*'Sec.  7531.  No  claim  must  be  allowed  by  the  executor  or 
administrator,  or  by  the  judge,  which  is  barred  by  the  statute 
of  limitations.  When  a  claim  is  presented  to  a  judge  for  his 
allowance  he  may,  in  his  discretion,  examine  the  claimant  and 
others  on  oath  and  hear  any  legal  evidence  touching  the  valid- 
ity of  the  claim." 

"Sec.  7542.  If  the  executor  or  administrator  is  a  creditor 
of  the  decedent,  his  claim  duly  authenticated  by  affidavit  must 
be  presented  for  allowance  or  rejection  to  the  judge,  and  its 
allowance  by  the  judge  is  sufficient  evidence  of  its  correctness, 
and  must  be  paid  as  other  claims  in  due  course  of  administra- 
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tion.  If,  however,  the  judge  reject  the  claim,  action  thereon 
may  be  had  against  the  estate  by  the  claimant,*'  etc. 

It  is  a  general  rule  that,  the  statute  having  commenced  to 
[1]  run  against  a  daim  during  the. lifetime  of  the  maker,  it 
is  interrupted  only  from  the  date  of  his  death  uiitil  the  appoint- 
ment and  qualification  of  a  legal  representative,  and  then  con- 
tinues its  onward  course  unle^  staj'ed  by  statute.  (Wood  on 
[2]  Limitations,  4th  ed.,  sees.  117-194.)  At  common  law  the 
death  of  the  maker  did  not  stop  the  running  of  the  statute  of 
limitations.  (Whiteside  v.  Catching,  19  Mont.  394,  48  Pac. 
747;  Walden  v.  Oratz,  1  Wheat.  292,  4  L.  Ed.  94  [see,  also, 
Eose'B  U.  S.  Notes] ;  McAuliff  v.  Parker,  10  Wash.  141,  38  Pac. 
744.) 

Appellant  relies  upon  the  provision  found  in  section  7528, 
[3,4]  supra,  that  **if  the  claim  be  presented  to  the  executor 
or  administrator  before  the  expiration  of  the  time  limited  for 
the  presentation  of  claims,  the  same  is  presented  in  time, 
though  acted  upon  by  the  executor  or  administrator,  and  by 
the  judge  after  the  expiration  of  such  time,'*  and  the  pro- 
visions of  section  7530,  supra,  and  contends  that  by  reason  of 
these  two  sections  the  creditor  is  allowed  three  months  after 
the  rejection  in  which  to  commence  an  action  thereon,  even 
though  the  claim  would  otherwise  be  barred  by  the  general 
statute. 

Numerous  instances  are  cited  in  appellant's  brief  which  it 
is  stated  might  cause  hardship  to  creditors,  where,  by  reason 
of  delay  in  appointing  an  administrator  or  his  failure  to  give 
notice  to  creditors  promptly,  a  claim  might  be  barred  by  the 
general  statute  unless  the  rule  is  as  he  contends.  These  sup- 
posititious cases  are  based  upon  the  theory,  however,  that  a 
claim  may  not  be  presented  before  notice  to  creditors  is  given. 
Thg  notice  is  merely  given  for  the  convenience  of  creditors  and 
for  limiting  the  time  for  presenting  claims,  so  that  the  admin- 
istrator may  close  the  estate,  and  there  is  nothing  in  the  statute 
to  prevent  a  creditor  from  presenting  his  claim  as  soon  as  the 
administrator  has  been  appointed  and  qualified.    There  is  no 
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valid  reason  requiring  the  (ireditor,  after  the  appointment  of 
an  administrator,  to  sit  by  and  permit  the  statute  to  run  against 
his  claim  merely  because  the  administrator  neglects  to  -give 
notice  to  creditors.  When  the  administrator  has  qualified,  he 
is  clothed  with  full  authority  to  pass  upon  claims  against  the 
estate,  whether  or  not  such  notice  has  been  given.  {Bicketson 
V.  Richardson,  19  Cal.  330,  354;  Jartin  v.  Braume,  59  Cal.  37, 
43;  Field  v.  Field,  77  N.  Y.  294.) 

The  provisions  of  section  6460,  supra,  permitting  action  at 
any  time  within  one  year  after  the  appointment  of  an  admin- 
istrator, afford  a  creditor  ample  opportunity  to  present  his 
claim,  and  to  bring  action  thereon  in  case  of  its  rejection,  no 
matter  how  short  the  life  of  a  claim  may  be  at  the  time  of  the 
death  of  the  debtor.  The  Codes  do  not  provide  for  the  giving 
of  notice  of  rejection,  but  they  furnish  redress  for  one  whose 
claim  has  not  been  acted  upon,  or  who  has  not  been  informed 
of  the  action  taken  thereon,  by  permitting  him  to  deem  the 
same  as  rejected,  at  his  option,  upon  the  tenth  day  after  pres- 
entation, and  to  then  commence  action.     (Sec.  7528,  supra.) 

In  Barclay  v.  Blackinion,  127  Cal.  189,  59  Pac.  834,  the  plain- 
tiff,  a  creditor,  commenced  an  action  upon  a  rejected  claim 
more  than  one  year  and  seven  months  after  the  appointment 
of  an  administrator  of  the  estate ;  the  action  being  commenced 
October  22,  1897.  By  reason  of  the  death  of  the  debtor  and  the 
appointment  of  an  administrator,  the  claim  was  barred  under 
the  general  statute  on  March  2,  1897.  The  claim  was  presented 
to  the  administrator  on  June  11,  1896.  The  administrator  kept 
the  claim  until  August  16,  1897,  when  he  retumefl  it,  with  his 
indorsement  in  writing,  rejecting  it.  The  court  held  the  claim 
barred  by  the  statute  of  limitations,  and  that  the  plaintiff  was 
guilty  of  laches.  Some  of  the  points  discussed  in  that  decision 
are  not  involved  in  the  case  before  us,  and  we  express  no 
opinion  upon  them;  but  the  following  quotation  from  Barclay 
V.  Blackinton  is  pertinent  here:  "It  is  said  that  under  Code  of 
Civil  Procedure,  section  1498,  the  plaintiff  had  three  months 
after  the  claim  was  formally  and    officially  rejected   by  the 
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administrator  in  which  to  bring  his  action.  We  do  not  so  con- 
strue  the  statute.  The  section  may  shorten,  but  cannot  be  held 
to  lengthen,  the  general  statute  of  limitations.  The  special 
limitations  of  time  within  which  suit  must  be  brought  against 
the  estates  of  deceased  persons  are  called  in  many  states  stat- 
utes of  nonclaim,  or  of  short  or  special  limitation.  These  limi- 
tations exist  independent  of  and  collateral  to  the  general  law 
of  limitations.  (2  Woerner's  American  Law  of  Administra- 
tion,  sec.  400,  and  cases  cited.)  After  the  second  day  of  March, 
1897,  the  claim  was  barred  by  the  statutes  of  limitations,  and 
thereafter  neither  the  administrator  nor  the  court  had  the 
power  to  allow  it.  On  the  contrary,  they  were  expressly  pro- 
hibited from  doing  so.  (Code  Civ.  Proc,  dec.  1499.)  •  •  • 
If  it  was  barred  by  the  statute  when  rejected,  it  continued  to 
be  barred  when  suit  was  brought  upon  it.  Any  other  construc- 
tion would  enable  a  claim  against  an  estate  to  be  kept  alive 
for  years,  or  until  all  the  witnesses  were  dead,  simply  by  the 
neglect  of  the  administrator  to  act  upon  it.  He  might  forget 
it,  or  by  accident  or  negligence  mislay  it,  and  the  estate  be 
closed  and  distributed,  and  yet  under  the  interpretation  of  the 
statute  claimed  by  plaintiff  suit  could  be  brought  upon  it  and 
the  assets  taken  from  the  heirs,  though  years  had  passed.  If 
the  contention  of  plaintiff  is  correct,  the  administrator  by  his 
negligence  could  add  over  seven  months  to  the  general  statutes 
of  limitation.  If  he  could  add  seven  months,  there  is  no  reason 
why  he  could  not  add  seven  years,  or  any  other  time,  in  the 
same  Inanner.  The  right  of  a  claimant  to  enforce  his  claim 
under  our  statutes  of  limitations  depends  upon  his  own  vigi- 
lance and  is  often  lost  by  his  own  laches.  We  know  of  no  prin- 
ciple  that  will  preserve  it  by  the  carelessness  or  laches  of  the 
party  against  whom  it  is  sought  to  be  enforced."  It  may  be 
noted  that  sections  1498  and  1499  of  the  California  Code  of 
Civil  Procedure  are  similar  to  our  sections  7530  and  7531  of 
the  Revised  Codes. 

However,  it  is  not  necessary  to  cumulate  citations,  as  this 
court,  in  the  case  of  Whiteside  v.  Catching,  supra,  has  clearly 
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and  definitely  spoken  upon  the  subject.  In  that  case  a  judg- 
ment had  been  obtained  against  a  decedent  in  his  lifetime,  and 
at  the  date  of  his  death,  as  stated  in  the  opinion,  there  re- 
mained one  month  and  twenty-two  days  in  which  an  action 
upon  the  judgment  might  have  been  commenced.  Twenty-two 
days  after  the  debtor's  death,  an  administrator  was  appointed. 
The  court  states  that  under  the  general  statute  the  judgment 
would  not  have  been  barred  until  November  13,  1894.  Appel- 
lant presented  his  claim  to  the  administrator  on  November  9, 
1894,  and  it  was  immediately  rejected.  Suit  was  instituted 
February  7,  1895,  within  three  months  after  rejection,  but  after 
the  time  limited  by  the  general  statute.  The  action  was  held 
barred.  (See,  also.  Bank  of  Montreal  v.  Buchanan,  32  Wash. 
480,  73  Pac.  482.) 

Appellant  vigorously  attacks  the  decision  of  this  court  in 
Whiteside  v.  Catthing,  supra,  insisting  that  it  was  erroneously 
decided,  and  also  that  it  has  been  overruled  by  the  later  case 
of  Vanderpool  v.  Vmderpool,  48  Mont.  448,  138  Pac.  772. 
While  it  is  true  that  in  Whiteside  v.  CtUching  the  opinion 
quotes  incorrectly  from  the  California  cases  therein  referred  to, 
and  possibly  made  a  slight  mistake  in  stating  the  date  when 
the  claim  in  suit  was  barred  by  the  statute,  these  errors  amount 
to  nothing  more  than  mere  clerical  misprision,  and  do  not  affect 
the  result  reached,  and  we  see  no  reason  for  now  holding  it  was 
incorrectly  decided. 

In  Vcmderpocl  v.  Vam^derpool,  supira,  the  language  relied 
upon  as  overruling  the  decision  in  the  Whiteside-Catching  Case, 
is  as  follows:  ''Section  7525,  Revised  Codes,  provides  that:  *A11 
claims  arising  upon  contracts,  whether  the  same  be  due,  not 
due  or  contingent,  must  be  presented  within  the  time  limited 
in  the  notice,  and  any  claim  not  so  presented  is  barred  for- 
ever.' These  statutes  of  nonclaim  are  special  in  character; 
they  supersede  the  general  statu4;es  of  limitations,  and  compli- 
ance with  their  requirements  is  essential  to  the  foundation  of 
any  right  of  action  against  an  estate  upon  a  cause  of  action 
which  sounds  in  contract."    In  the  foregoing  statement  there 
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is  nothing  inconsistent  with  the  mews  expounded  in  WJUteside 
V.  Catching,  nor  with  the  views  here,  and  it  is  not  necessary  to 
give  instances  where  the  general  statutes  of  limitation  are 
superseded  by  the  provision  relating  to  probate  procedure. 

We  think  the  language  in  section  7528,  supra,  relied  upon 
[6]  by  appellant:  "If  the  claim  be  presented  to  the  executor 
or  administrator  before  the  expiration  of  the  time  limited  for 
the  presentation  of  claims,  the  same  is  presented  in  time,  though 
acted  upon  by  the  executor  or  administrator,  and  by  the  judge, 
after  the  expiration  of  such  time" — ^means  nothing  more  than 
that  when  a  claim  is  presented  before  the  time  limited  for  its 
presentation  has  expired,  it  may  nevertheless  be  acted  upon 
by  the  administrator  or  executor  after  the  expiration  of  that 
period. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed, 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Hollo- 
way  and  Cooper  concur. 


KOEBNBR,  Appellant,  v.  NORTHERN  PACIFIC  RY.  CO., 

Respondent. 

(No.  4,046.) 
Submitted  November  12,  1919.    Decided  December  1,  1919.) 

[1»6  Pac.  337.] 

Personal  Injuries — Master  and  Servant — Railroads — Settlement 
of  Claim — Release  —  Lack  of  Menial  Capacity  —  Burden  of 
Proof — Ratification —  Insufficiency  of  Evidence  —  Directed 
Verdict — Presumptions — Contracts. 

Personal  Injuriea — Proximate  Cause — Complaint — Sufficiency. 

1.  Held,  that  the  complaint  in  an  action  for  personal  injuries  re- 
sulting from*  the  bursting  of  a  railway  water-tank,  which,  after 
alleging  negligence  in  its  construction  in  two  particulars,  charged 
that  ''thus"  the  tank  was  rendered  unsafei  dangerous,  etc.,  by  tho 
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use  of  the  adverb  "thus,"  characterized  both  aets  «s  negligent,  and 
not  only  the  last  one  mentioned. 

Contracts— rraud — Lack  of  Mental  Capacity — Quantum  of   Proof   He- 
quired. 

2.  Under  subdivision  6,  section  8028,  Revised  Codes,  fraud  or  lack 
of  mental  capacity  to  enter  into  a  contract  may  be  established  by  a 
bare  preponderance  of  the  evidence. 

Personal  Injuries — Belease  from  Liability — Burden  of  Proof. 

3.  In  a  pei'sonal  injury  action,  where  defendant  railway  company 
relied  upon  a  settlement  agreement  between  it  and  plaintiff,  and 
the  latter  in  reply  alleged  that  if  he  ever  signed  a  release,  it  was 
et  a  tim«  when  his  mental  faculties  were  so  impaired  as  to  render 
him  incompetent  to  enter  into  a  contract,  the  burden  was  upon 
plaintiff  t^  show  such  want  of  capacity. 

Trial  Practice — Directed  Verdict — Presumptions. 

3«.  On  motion  for  a  directed  verdict,  every  fact  should  be  deemed 
proved  which  the  evidence  offered  by  plaintiff  tends  to  prove. 

Same — Directed  Verdict — When  Proper. 

4.  The  district  court  should  not  withdraw  a  case  from  the  jury 
unless,  as  a  matter  of  law,  recovery  cannot  be  had  upon  any  view 
of  the  evidence,  including  the  legitimate  inferences  to  be  drawn 
from  it. 

Contracts — Prerequisites. 

5.  A  contract  results  o61y  from  an  offer  made  by  one  of  the  parties 
and  its  unconditional  acceptance  by  the  other  in  all  its  terms. 

Personal  Injuries  —  Written  Release  from  Liability  —  Validity  —  When 
Jury  Question. 

6.  Held,  that  in  view  of  the  nature  of  plaintiff's  injury — ^fracture 
of  the  skuU-^-and  his  testimony  that  he  never  knowingly  executed 
a  release,  and  never  knew  of  its  existence  or  the  claim  of  defendant 
that  final  settlement  between  him  and  it  had  been  made,  until  a  year 
after  an  interview  he  had  with  defendant's  claim  agent,  the  qnes- 
tion  whether  the  settlement  agreement  was  his  voluntary  act  was  a 
question  for  the  jury,  and  that  the  court  erred  in  directing  a  verdict 
for  defendant. 

Same — Settlement — Written  Release  from  Liability — Ratification. 

7.  One  who,  during  the  time  he  was  not  mentally  competent,  signs 
an  agreement  of  settlement  for  personal  injuries,  and  thereafter, 
when  in  control  of  his  faculties^  ratifies  the  settlement,  is  bound 
by  it  as  fully  as  if  it  had  been  unavoidable  in  the  first  instance. 
(Rev.  Codes,  sec.  4994.) 

[As  to  the  effect  of  releasor's  mental  capacity  on  release  of  claim 
for  personal  injury,  see  note  in  3  Ann.  Oas.  574.] 

Same — Ratification  of  Contract  of  Settlement — Essentials. 

8.  To  constitute  ratification — ^which  is  the  confirmation  of  a  previ- 
ous act  done  either  by  the  party  himself  or  by  another — there  muit 
have  been  an  acceptance  of  the  results  of  the  act  with  an  intent 
to  ratify  and  with  full  knowledge  of  all  the  material  cireumstanees. 

Same — Ratification  of  Contract  of  Settlement — Evidence — ^Insufficiency. 

9.  Letters  written  by  plaintiff  to  defendant  company's  claim 
agents,  examined  and  held  not  to  have  warranted  tihe  trial  court's 
action  in  directing  a  verdict  for  def end>ant  on  the  ground  thai  tfaej 
conclusively  esrtablished  his  ratification  of  an  alleged  written  release, 
in  view  of  hie  testimony  that  he  had  no  knowledge  of  tiie  agreement 
or  its  conitents. 
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Appeals  from  District  CtyUrt  of  Yellowstone  County;  A.  C, 
Spencer,  Judge. 

Action  by  Jacob  C.  Koemer  against  the  Northern  Pacific 
Bailway  Company.  The  court  directed  a  verdict  for  defend- 
ant, and  from  the  judgment  and  an  order  denying  his  motion 
for  new  trial,  plaintiff  appeals.  Beversed  and  remanded  for 
new  trial. 

Mr.  E.  E.  Enterline,  Mr.  T.  W.  La  Fleiche  and  Messrs.  Knauf 
dt  Knauf,  for  Appellant,  submitted  a  brief;  Mr.  Enterline  and 
Mr,  John  Knauf,  the  latter  of  the  Bar  of  the  State  of  North 
Dakota,  argued  the  cause  orally. 

The  defendant  pleaded  as  one  of  its  defenses  that  it  had 
made  settlement  with  and  paid  to  plaintiff  the  sum  of  $1,250  in 
full  settlement  of  his  claim  for  the  injuries  complained  of  in 
this  action.  The  plaintiff  in  reply  has  disclaimed  such  settle- 
ment, and  the  testimony  on  that  issue  is  in  dispute.    We  be- 

I 

lieve  it  to  be  universally  held  that,  where,  as  here,  one  signs  a 
release  without  any  knowledge  of  what  he  is  doing,  the  release 
will  be  voided.  {Pioneer  Cooperage  Co.  v.  Romaftomcz,  186  111. 
9,  57  N.  E.  864.)  This  court  has  passed  almost  squarely  on  the 
subject  involved  in  Mickalsky  v.  Centennial  Brewing  Co,,  48 
Mont.  1, 134  Pac.  307,  where  it  was  held  that  a  release  signed  by 
one  under  the  influence  of  opiates  should  be  voided,  and  that 
it  was  even  unnecessary  to  tender  back  money  paid  plaintiff. 
(See,  also,  Chicago,  W.  D.  By.  Co.  v.  Mills,  105  111.  63,  2  Am. 
Neg.  Cas.  654;  MerriU  v.  Pike,  94  Minn.  186,  102  N.  W.  393,  17 
Am.  Neg.  Rep.  582.)  *'When  it  appears  that  either  party  was 
in  a  situation  as  to  his  physical  condition  or  as  to  his  state 
of  mind,  which  makes  it  probable  that  he  acted  without  an 
understanding  of  the  act  with  which  he  is  charged,  the  instru- 
ment itself  may  be  disregarded."  {Union  Pac.  By.  Co.  v.  Whit- 
ney,  198  Fed.  784,  117  C.  C.  A.  392 ;  Harlow  v.  Western  Cart- 
ridge Co.,  179  111.  App.  515,  8  N.  C.  C.  A.  517,  note;  See  v. 
Cctrhon  Block  Coal  Co.,  159  Iowa,  413, 138  N.  W.  825, 141  N.  W. 
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1048 ;  LauisviUe  &  N.  B.  Co.  v.  Winkler,  162  Ky.  843, 173  S.  W. 
151,  9  N.  C.  C.  A.  146 ;  Ipock  v.  Atlantic  &  N.  C.  R.  Co.,  158 
^f.  C.  445,  74  S.  E.  352.)  In  this  latter  case  the  mental 
capacity  of  the  plaintiff  had  been  affected  for  some  months, 
during  which  he  signed  a  $150  release  and  a  $1,500  verdict  was 
sustained.  (See,  also,  St.  Louis  &  8.  F.  R.  Co.  v.  Nichols,  39 
Okl.  522,  136  Pac.  159;  New  Bell  JelKco  Coal  Co.  v.  Oxen- 
dine,  155  Ky.  840,  160  S.  W.  737;  Texas  &'P.  Ry.  Co.  v.  Hub- 
hard  (Tex.  Civ.),  169  S.  W.  1058;  Griffith  v.  American  Bridge 
Co.,  163  App.  Div.  597,  148  N.  Y.  Supp.  994.)  The  best  courts 
of  the  Union  hold  that  when  a  release  is  executed  by  one  who 
is  mentally  incapacitated  to  make  a  contract,  the  question  as 
to  the  validity  or  legality  of  the  release  is  for  the  consideration 
of  the  jury.  (Dixon  v.  Brooklyn  City  &  N.  R,  Co.,  100  N.  Y. 
170  (179),  3  N.  E.  65,  5  Am.  Neg.  Cas.  245;  Oirard  v.  St.  Louis 
Car  etc.  Co.,  123  Mo.  358,  45  Aul  St.  Rep.  556,  25  L.  R.  A. 
514  (16),  27  S.  W.  648.) 

There  was  no  ratification  of  the  release  or  settlement  be- 
cause the  plaintiff  never  gained  a  true  knowledge  of  the  alleged 
settlement  until  the  release  was  shown  him  while  testifying  on 
the  stand.  A  ratification  necessarily  presupposes  a  knowledge 
of  the  act  to  be  ratified.  (Riissell  v.  Erie  R.  Co.,  70  N.  J.  L. 
808,  1  Ann.  Cas.  672,  67  L.  R.  A.  433,  59  Atl.  150 ;  Blen  v. 
Bear  River  etc.  Min.  Co.,  20  Cal.  602,  613,  81  Am.  Dec.  132; 
Miller  v.  Ahrens,  163  Fed.  870.) 

The  fact  that  plaintiff  kept  the  amount  of  money  paid  him, 
instead  of  returning  it,  was  not  a  ratification.  The  pleadings 
and  entire  actions  of  the  defendant  show  that  it  would  have 
been  useless  to  tender  back  the  money.  It  would  have  been 
an  idle  ceremony.  {Ahrdhains  v.  Los  Angeles  T.  Co.,  124  Cal. 
411,  57  Pac.  216-218 ;  Girard  v.  St.  Lovis  Car  Wheel  Co.,  123 
Mo.  358,  45  Am.  St.  Rep.  556,  25  L.  R.  A.  514,  516,  27  S.  W. 
648.)  It  is  held  that,  where  a  release  is  found  to  have  been 
obtained  by  fraud  practiced  upon  one  incapable,  because  of 
mental  weakness,  to  validly  enter  into  such  a  contract,  no  neces- 
sity exists  for  refunding  the  fruits  of  the  release  before  action 
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is  brought.  In  the  case  at  baF,  the  plaintiff  was  wholly  inca- 
pacitated, and  without  any  will  power  to  contract.  There  was 
no  assent.  It  was  unnecessary  to  return  the  money  before  start- 
ing this  action.  (St.  Louis  &  S.  F.  B.  Co.  v.  Richards,  23  Okl. 
256,  23  L.  Bi  A.  (n.  s.)  1032,  102  Pac.  92;  O'Brien  v.  Chicago 
etc.  Ry.  Co.,  89  Iowa,  644,  57  N.  W.  425.) 

Messrs.  Johnston  dk  Coleman  and  Messrs.  Gunn,  Rasch  & 
Hall,  for  Respondent,  submitted  a  brief ;  Mr.  Carl  Rasch  argued 
the  cause  orally. 

The  following  cases  are  conclusively  determinative  of  the 
validity  of  the  settlement  made  and  the  release  given  by  the 
plaintiff  here:  Frazier  v.  Missouri  Pac.  Ry.  Co.,  97  Kan.  285, 
154  Pac.  1022 ;  St.  Louis,  I.  M.  (6  S.  Ry.  Co.  v.  Campbell,  85 
Ark.  592,  109  S.  W.  539;  Lamden  v.  St.  Louis  &  S.  W.  Ry.  Co., 
115  Ark.  238,  170  S.  W.  1001;  Oakes  v.  Chicago,  B.  &  Q.  R. 
Co.,  157  Iowa,  15, 137  N.  W.  1062 ;  FaJiey  v.  Detroit  United  Ry., 
160  Mich.  629,  125  N.  W.  704;  Pope  v.  Bailey-Marsh  Co.,  29 
N.  D.  355,  151  N.  W.  18;  Laird  v.  Union  Traction  Co.,  208 
Pa,  St.  574,^  57  Atl.  987 ;  Arkansas  Valley  Ry.  etc.  Co.  v. 
Eheling,  62  Colo.  105,  160  Pac.  1034. 

The  appellant's  cases,  cited  upon  this  point,  do  not  meet 
the  conditions  of  the  case  at  bar.  In  most  of  them  the 
ground  upon  which  it  was  sought  to  avoid  the  settlement  and 
release  was  fraud  and  deceit  in  effecting  the  settlement  by  mis- 
representations of  facts,  and  the  question  determinative  of  the 
issue  as  to  the  validity  of  the  settlement  and  release  was 
whether  such  representations  were  made,  and,  if  made,  whether 
they  induced  the  making  of  the  settlement.  In  those  of  the 
cases  cited  and  relied  upon  in  which  the  invalidity  of  the 
settlement  was  asserted  upon  the  ground  of  the  plaintiff's 
mental  incapacity  to  understand  the  transaction,  the  deter- 
mination of  the  question  of  mental  competency  was  required 
to  be  made  in  every  case  upon  the  conflicting  evidence  of  the 
parties  with  reference  to  the  plaintiff's  condition  at  the  time  of 
making  the  settlement. 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

Jacob  C.  Koemer  was  injured  while  employed  by  the  North- 
ern Pacific  Railway  Company  repairing  a  water-tank  at 
Brackett,  North  Dakota,  and  brought  this  action  to  recover 
damages.  At  the  conclusion  of  the  evidence  the  trial  court 
directed  a  verdict  for  the  defendant,  and  plaintiff  has  appealed 
from  the  judgment  entered  thereon  and  from  an  order  denying 
his  motion  for  a  new  trial.  ; 

1.  The  injury  resulted  from  the  bursting  of  a  water-tank, 
[1]  and  the  negligence  relied  upon  was  the  use  of  nails  in- 
stead of  wrought  iron  rivets  for  splicing  the  steel  hoops  used  to 
hold  the  staves  of  the  tank  in  place,  and  permitting  the  nails 
to  rust  and  corrode  so  that  they  became  weakened,  thus  render- 
ing the  tank  unsafe  and  dangero^. 

This  case  is  not  analogous  to  the  case  of  Flaherty  v.  Butte 
Electric  Ry.  Co.,  40  Mont.  454,  135  Am.  St.  Rep.  630,  107  Pac 
416,  wherein  the  complaint  set  forth  general  allegations  of 
negligence,  followed  by  a  statement  of  the  particular  acts  of 
negligence  which  proximately  caused  the  injury.  As  we  read 
this  complaint,  it  charges  negligence  in  the  use  of  the  nails  and 
also  in  permitting  them  to  rust  and  corrode.  The  adverb 
''thus"  used  in  the  concluding  clause  of  paragraph  4  char- 
acterizes both  acts  and  not  the  last  one  merely. 

2.  Without  reviewing  the  evidence  at  length,  we  content 
[2-6]  ourselves  with  saying  that  we  think  it  is  suflScient  to 
make  out  a  prima  facie  case  of  actionable  negligence. 

3.  In  bar  of  plaintiff's  right  to  recover,  the  defendant  alleged 
in  itR  answer  that  after  the  injury  was  received  by  plaintiff, 
the  defendant  company  paid  him  $1,250  in  full  settlement  and 
discharge  of  all  claims  for  damages  arising  from  the  injuriea 
occasioned  by  the  bursting  of  the  water-tank  and  received  a 
written  release  or  acquittance  signed  by  plaintiff.  In  reply  the 
plaintiff  alleged  that  if  he  ever  signed  a  release  or  acquittance, 
he  did  so  at  a  time  when  his  faculties  were  so  impaired  as  the 
result  of  his  injury  that  he  was  mentally  incompetent  to  enter 
into  the  contract. 
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Upon  the  trial  defendant  introduced  in  evidence  the  draft 
for  $1,250,  with  plaintiff's  indorsement  thereon  showing  that 
the  same  had  been  paid;  evidence  that  plaintiff  had  used  the 
money,  and  the  release  signed  by  plaintiff.  In  explanation 
plaintiff  testified  that  he  met  Taylor  and  Bohn,  the  defendant's 
claim  agents,  at  their  request  for  the  purpose  of  considering  a 
settlement  of  his  claim  for  damages;  that  after  some  prelim- 
inary remarks,  Taylor,  who  acted  as  spokesman,  offered  him 
$1,000;  that  he  indignantly  refused  the  offer  and,  when  Taylor 
asked  him  tp  state  the  amount  he  wanted,  he  replied  that  he 
would  Xfot  settle  with  Taylor  at  all;  that  Taylor  then  said  in 
effect  that  as  it  would  be  only  a  short  time  until  he  would  be 
practically  well — perhaps  a  year,  all  told — the  company  would 
pay  him  $75  per  month  for  a  year's  lost  time,  and  $350  to 
compensate  his  mother  for  boarding  him  and  caring  for  him 
during  that  period,  and  then  give  him  an  examination  to  ascer- 
tain his  physical  and  mental  condition  and  settle  with  him  for 
his  injuries;  and  that  this  proposition  was  satisfactory  to  him. 
Plaintiff  testified  further  as  to  the  character  and  extent  of  his 
injury — ^a  fracture  of  the  skiill  necessitating  a  trephining  oper-  ^ 
ation — the  resulting  pains  in  his  head  and  epileptic  fits.  He 
testified  that  on  the  morning  he  met  the  claim  agents  he  was 
suffering  intensely  from  pains  in  his  head  and  was  under  the 
infiuence  of  opiates;  that  during  the  conference  he  had  dizzy 
spells;  that  after  the  proposal  satisfactory  to  him  was  made 
he  had  no  further  recollection  of  what  transpired,  until  the 
afternoon  when  he  found  himself  at  his  mother's  home;  that 
he  had  no  recollection  of  receiving  the  draft  or  signing  the 
release  and  never  consciously  agreed  to  a  final  settlement  or 
release,  and  that,  if  he  had  been  in  control  of  his  faculties,  he 
would  not  have  made  final  settlement  for  the  amount  mentioned 
in  the  rdease  and  would  not  have  signed  the  release.  His 
mother  testified  as  to  plaintiff's  mental  and  physical  condition 
when  he  left  her  home  to  meet  the  claim  agents  and  his  condi- 
tion when  he  returned.     Two  physicians  testified  that  in  their 
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opinion  he  was  not  mentally  competent  to  enter  into  the  settle- 
ment agreement. 

Counsel  for  respondent  have  cited  many  cases  in  each  of 
which  the  claimant  sought  to  avoid  a  settlement  agreement. 
We  are  not  prepared  to  say  that  we  find  fault  with  the  con- 

* 

elusion  reached  in  any  of  them.  In  most  of  the  cases  there 
was  clearly  a  failure  on  the  part  of  the  claimant  to  maintain 
the  burden  of  showing  that  the  release  was  not  his  voluntary 
act.  Two  of  the  cases  are  exceptional.  In  Lcdrd  v.  Union 
Traction  Co.,  208  Pa.  St.  574,  57  Atl.  987,  it  is  said:  **No  rule 
of  equity  is  better  established  in  this  state  than  that  to  set  aside 
a  written  instrument,  the  evidence  must  be  clear,  precise  and 
indubitable,  whether  the  allegation  be  fraud  practiced  by  the 
beneficiary  under  it  or  incapacity  on  the  part  of  him  who  exe- 
cuted it."  In  Pope  V.  Bailey-Marsh  Co,,  29  N.  D.  355,  151 
N.  W.  18,  it  is  said:  *'This  court  in  numerous  instances  has 
recognized  and  enforced  the  general  rule  that  solemn  written 
instruments  cannot  be  impeached  for  fraud  or  other  cause 
except  upon  proof  that  is  clear,  satisfactory  and  convincing  and 
of  such  character  as  to  leave  in  the  mind  of  the  chancellor  no 
hesitation  or  substantial  doubt." 

Assuming  the  correctness  of  the  rule  announced  in  these 
cases,  the  conclusion  in  each  is  probably  justified,  but  that 
rule  does  not  obtain  here.  Section  8028,  subdivision  5,  Revised 
Codes,  establishes  the  rule  in  this  jurisdiction  as  follows:  "In 
civil  cases  the  affirmative  of  the  issue  must  be  proved,  and  when 
the  evidence  is  contradictory,  the  decision  must  be  made  ac- 
cording to  the  preponderance  of  the  evidence."  Under  thk 
statute,  fraud  or  lack  of  mental  capacity  may  be  established  hy 
a  bare  preponderance  of  the  evidence.  {Oehleri  v.  Quinn,  3r 
Mont.  451,  119  Am.  St.  Rep.  864,  90  Pac.  168.) 

There  is  not  any  controversy  that  the  burden  of  proof  was 
upon  plaintiff  to  show  want  of  mental  capacity  sufficient  to 
render  him  competent  to  enter  into  the  settlement  agreement. 
But  upon  motion  of  defendant  for  a  directed  verdict  every  fact 
will  be  deemed  to  be  proved  which  the  evidence  offered  by 
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plaintiff  tends  to  prpve.  A  case  should  never  be  withdrawn 
from  the  jury  unless  it  follows  as  a  matter  of  law  that  recovery 
cannot  be  had  upon  any  view  of  the  evidence,  including  the 
legitimate  inferences  to  be  drawn  from  it.  {MorelU  v.  Twohy 
Bros.  Co.,  54  Mont.  366,  170  Pac.  757.) 

Plaintiff  testified  that  he  never  accepted  the  offer  made  for  a 
final  adjustment  of  his  claim  for  damages,  never  knuwingly 
executed  the  release,  and  never  knew  of  the  existence  of  the 
release  or  of  defendant's  claim  that  final  settlement  had  been 
made,  until  the  year  after  his  interview  with  the  claim  agents. 
If  this  testimony  be  true,  it  follows  that  the  release,  though 
the  verisimilitude  of  a  contract,  is  lacking  in  the  substance 
necessary  to  give  it  life.  It  is  elementary  that  to  constitute  a 
contract  the  minds  of  the  parties  must  have  met  upon  the  same 
thing  at  the  same  time,  or,  stated  differently,  a  contract  results 
only  from  an  offer  made  by  one  of  the  parties  and  its  uncon- 
ditional acceptance  by  the  other  in  all  its  terms,  {Olenn  v. 
8.  Birch  &  Sons  Const,  Co.,  52  Mont.  414,  420,  158  Pac.  834) 
The  release  is  not  the  settlement  agreement,  but  evidence  of  it. 
It  would  be  the  only  evidence  of  the  terms  of  the  agreement 
but  for  the  fact  that  the  validity  of  the  agreement  is  in  dis- 
pute.    (Rev.  Codes,  sec.  7873.) 

In  view  of  the  evidence  referred  to  above,  it  was  clearly  for 
the  jury  to  say  whether  the  so-called  settlement  agreement  was 
plaintiff's  voluntary  act  and  deed;  and  this  was  apparently  the 
view  entertained  by  the  trial  court,  otherwise  the  release  or 
acquittance  would  have  formed  the  basis  of  the  ruling. 

It  is  ar^ed,  however,  that  even  conceding  that  the  release 
[7]  wajr  voidable,  it  was  thereafter  ratified,  and  in  support 
of  this  contention  defendant  introduced  in  evidence  three  let- 
ters admittedly  written  by  plaintiff  after  the  so-called  settle- 
ment agreement  was  signed  by  him,  as  follows,  in  the  order 
of  time  in  which  they  were  written:     / 

A  letter  (Exhibit  16)  directed  to  Taylor,  the  claim  agent, 
in  which  occurs  the  following:  **And  because  of  the  under- 
standing with  you  at  Jamestown,  on  the  day  that  we  made  the 
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settlemMU  of  my  daim,  I  take  the  privilege  of  asking  you  to 
see  that  one  return  pass  is  forwarded  to  me,  good  from  James- 
town to  Brainard  and  return." 

A  letter  (Exhibit  12)  written  to  Dr.  Ide,  which  contains  the 
following  passage:  ''I  wonder  if  you  could  not  arrange  for  me 
so  that  I  could  have  treatment  taken  here  by  Dr.  Budell  (who 
treated  me  before)  or  have  Mr.  John  Taylor  of  the  Claim 
Department  arrange  it  for  me  to  return  to  the  hospital  as  he 
promised  to  do  when  he  amd  I  settled,^' 

A  letter  to  Taylor  (Exhibit  11)  which  concluded  as  follows: 
**I  wrote  you  for  a  copy  of  the  papers  I  signed  when  you  paid 
me  the  $1,250  at  Jamestown." 

In  passing  upon  the  motion  for  a  directed  verdict,  the  trial 
court  expressed  the  opinion  that  these  letters  absolutely  de- 
cided the  controversy  and  indicated  that  the  ruling  was  based 
upon  them  alone. 

If  it  be  assumed  that  at  the  time  the  acquittance  was  signed, 
plaintiff  was  not  mentally  competent  to  enter  into  the  contract 
of  settlement,  still  if  thereafter,  when  he  was  in  the  control  of 
his  faculties,  he  ratified  the  settlement  evidenced  by  the  ac- 
quittance, he^became  bound  by  it  as  fully  as  if  it  had  been 
unavoidable  in  the  first  instance.  (Sec.  4994,  Rev.  Codes.) 
[8]  At  first  blush  it  might  appear  thfit  these  letters  estab- 
lish the  fact  that  plaintiff  ratified  the  settlement  evidenced  by 
the  acquittance.  '' Ratification"  is  defined  to  be  the  confirma- 
tion of  a  previous  act  done  either  by  the  party  himself  or  by 
another.  (23  Am.  &  Eng.  Ency.  of  Law,  889;  33  Cyc.  1529.) 
And  a  confirmation  necessarily  supposes  knowledge  of  the 
thing  ratified.  (Rev.  Codes,  sec.  5425;  Weidenaar  v.  Nm 
York  Life  Ins.  Co,,  36  Mont.  592,  94  Pac.  1.)  It  follows  that 
to  constitute  a  ratification  there  must  be  an  acceptance  of  the 
results  of  the  act  with  an  intent  to  ratify  and  with  full  knowl- 
edge of  all  the  material  circumstances.  {Frazier  v.  Missouri 
Pac.  Ey.  Co.,  97  Kan.  285,  154  Pac.  1022.) 

If  at  the  time  any  one  of  these  letters  was  written,  plaintiff 
[0]    had  known  the  contents  or  effect  of  the  release,  or  even 
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had  known  of  its  existence,  lie  conld  not  well  contend  that  the 
reference  to  a  settlement  is  not  the  particular  settlement  evi- 
denced by  the  release;. but  he  testified,  as  before  observed,  that 

he  did  not  know  of  the  existence  of  the  release  until  long  after 

» 

Exhibits  12  and  16  were  written,  and  that  when  he  asked  for 
a  copy  of  the  acquittance  which  the  defendant  claimed  he 
had  executed,  his  request  was  denied. 

Whatever  may  be  said  upon  the  probabilities  of  the  truth 
or  falsity  of  plaintiff's  version  of  what  transpired  at  the  meet- 
ing with  the  claim  agents,  we  are  not  prepared  to  say  that  it 
is  so  inherently  untrustworthy  as  that  a  court  may  disregard 
it  as  manifestly  untrue.  Under  these  circumstances,  and 
assuming  the  testimony  to  be  true,  as  the  trial  court  was  re- 
quired to  do  upon  motion  for  a  directed  verdict,  the  reference 
in  these  letters  (Exhibits  12  and  16)  cbuld  not  have  been  to 
the  settlement  evidenced  by  the  acquittance  and  could  not  have 
constituted  a  ratification,  because  of  the  lack  of  knowledge  of 
the  contents  or  existence  of  the  contract  to  be  ratified.  The 
letter  (Exhibit  11)  written  after  plaintiff  was  informed  by 
Bohn  that  the  defendant  claimed  to  have  a  release  cannot  be 
considered  as  expressing  an  intent  to  ratify  the  agreement. 
The  letter  in  its  entirety  is  a  demand  for  a  copy  of  the  papers 
which  Bohn  had  insisted  that  plaintiff  had  signed. 

If  this  case  had  gone  to  the  jury  and  plaintiff's*  story  had 
been  accepted  as  true,  then  the  statement  in  every  one  of 
these  letters  must  have  been  construed  as  a  reference  to  the 
agreement  as  plaintiff  understood  it, — an  agreement  by  the 
terms  of  which  he  received  $900  for  compensation  for  lost  time 
and  $350  to  defray  the  expense  of  his  board  and  care  until  he 
could  return  to  work.  In  our  opinion,  these  letters  do  not 
amount  to  a  ratification  of  the  agreement  evidenced  by  the  re- 
lease.    {Abrahams  v.  Los  Angeles  Traction  Co.,  124  Cal.  411, 

57  Pac.  216 ;  MicJuUsky  v.  Centennial  Brewing  Co.,  ^8  Mont.  1, 
134  Pac.  3070 
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The  cause  should  have  been  submitted  to  the  jury,  and  for 
the  error  in  (directing  a  verdict,  the  judgment  and  order  are 
reversed  and  the  cause  is  remanded  for.  a  new  trial. 

Reversed  and  remanded, 

Mr.  Chief  Justice  Bbantly  and  Associate  Justices  Hurly 
and  Cooper  concur. 

Motion  for  rehearing  denied  January  2,  1920, 


d'AUTREMONT,   Eespondent,   v.  MoDONALD,   Appellant. 

(No.  4,049.) 
(Submitted  November  13,  1919.     Bedded  December  1,  1919.) 

[185  Pac.  707.] 

Slander — Construction   of  Defamatory  Words — Instructions^ 
Verdicts — Nominal  and  Punitive  Damages, 

Slander — Language  Actionable  Per  ae — Krroneous  Instruction. 

1.  Held,  that  it  was  error  to  instruct  the  jury,  in  an  action  for 
slander,  that  the  following  words,  spoken  in  a  countcy  store  and 
postoffice,  were  actionable  per  se  a«  imputing  want  of  chastity  in 
plaintiff,  to- wit:  That  plaintiff  was  "trying  to  get  my  [defendant's] 
man;  had  she  not  ought  to  be'  satisfied  with  her  man";  and  that  th« 
husband  of  defendant  "must  come  in  [plaintiff's  store]  to  get  some- 
thing and  it  must  be  good." 

Same — Construction  of  Defamatory  WordB — By  Whom. 

2.  In  an  action  for  slander,  it  is  the  province  of  the  'court  or  judge 
to  determine  whether  the  words  alleged  to  have  been  spoken  hy 
defendant  were  defamatory,  and,  if  they  were,  it  is  then  a  question 
for  the  jury  to  decide  what  was  in  fact  their  true  construction. 

Same — Construction  of  Defamatory  Words — When  Jury  Question. 

3.  When  alleged  slanderous  'language  is  susceptible  of  two  mean- 
ings— one  defamatory  and  the  other  not  so — the  jury  must  deter- 
mine in  what  sense  it  was  used. 

Verdicts — Nominal  and  Punitive  Damages. 

4.  Quaere:  Under  section  6047,  Revised  Codes,  may  a  verdict  for 
punitive  damages^  be  based  upon  a  recovery  of  nominal  damages 
onlyf 

Appeals  from  District  Court,  Fergus  County;  Soy  E,  Ayers, 
Judge. 
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Action  by  Frances  d'Antremont  against  Margaret  McDon- 
ald. From  a  judgment  for  plaintiff  and  an  order  denying  her 
a  new  trial,  defendant  appeals.    Keversed. 

Mr.  E.  K.  Cheadle,  for  Appellant,  submitted  a  brief  and  ar- 
gued the  cause  orally. 

Any  punitive  damages  that  may  be  awarded  in  any  case 
should  bear  some  reasonable  proportion  to  the  real  damages. 
(13  Cyc.  119,  note  31,  and  cases  cited.)  In  order  to  award 
exemplary  damages  to  the  respondent,  it  was  necessary  for  the 
jury  to  find  that  she  suffered  actual  damage.  Since  it  appears 
from  the  finding  of  the  jury  that  it  considered  the  injuries  of 
the  respondent  were  nominal,  and  since  only  a  nominal  verdict 
for  actual  damages  was  returned,  the  jury  should  not  have 
found  a  verdict  inflicting  exemplary  damages.  (28  Am.  St. 
Rep.  883,  note.) 

Mr.  Edgar  0.  Warden  and  Mr.  0.  W.  Belden,  for  Respond- 
ent, submitted  a  brief;  Mr,  E.  L.  De  Kdtby  of  Counsel,  argued 
the  cause  orally. 

In  25  Cyc.  317,  we  find  the  following  language:  *'In  most 
jurisdictions  in  this  country  oral  language  charging  unchas- 
tity  may  now  be  actionable  per  se,  either  as  the  direct  result  of 
statute  directly  to  this  effect  or  indirectly  or  as  the  result  of 
statutes  making  the  act  chargeable  and  indictable  crimes." 
In  this  state  we  come  under  the  first  clause  of  this  language, 
and  the  authorities  cited  in  note  32,  page  317,  of  Cyc.  are 
directly  applicable.  In  Kedrolivanshy  v.  Niehaiim,  70  Cal.  216. 
11  Pac.  641,  the  court  held:  *' Under  our  statute  words  which 
impute  to  a  woman  a  want  of  chastity  are  slanderous  and 
actionable  per  se.'^  (Sec.  46,  Civil  Code.)  This  decision  is 
repeated  in  the  same  language  in  Hitchcock  v.  .Caruthers,  82 
.Cal.  523,  23  Pac.  48,  and  affirmed  again  in  Preston  v.  Frey,  91 
Cal.  107,  27  Pac.  533.  In  Haub  v.  Friermuth,  1  Cal.  App.  556, 
82  Pac.  571,  the  same  court  affirms  this  principle  and  goes 
fui'ther,  saying:  **The  words  thus  alleged  to  have  been  spoken 
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by  the  defendant  are  actionable  in  themselves,  and,  if  false, 
are  presumed  to  have  been  spoken  with  malice." 

Appellant  complains  that  the  jury  found  only  nominal  dam- 
ages, to-wit,  one  dollar,  as  compensatory,  and  therefore  could 
not  find  any  punitive  or  exemplary  damages.  The  authorities 
cited  by  appellant,  we  submit,  are  not  in  point  in  this  state, 
as  this  action  is  brought  under  statutory  enactments  and  not 
under  the  common-law  principles.  However,  upon  this  point 
we  refer  to  the  language  of  Judge  Bond  in  the  case  of  Pergus&n 
V.  Evening  Chronicle  Pvi.  Co,,  72  Mo.  App.  462.  See,  also, 
8  B.  C.  L.,  sec  137,  p.  594,  note  17,  and  cases  cited.) 

MR.  JUSTICE  HURLY  delivered  the  opinion  of  the  court 

Plaintiff  had  verdict  and  judgment  for  one  dollar  actual 
damages  and  $249  punitive  damages.  The  complaint  alleges 
that  the  defendant  willfully  and  maliciously  published  false 
and  scandalous  words  of  the  defendant,  as  follows:  ^'She  [mean- 
ing plaintiff]  is  trying  to  get  my  man.  Hadn't  she  ought  to 
be  satisfied  with  her  man?"  an^  also,  ''He  [meaning  the  hus- 
band  of  defendant]  must  come  in  to  get  something,  and  it 
must  be  good,"  thereby  meaning  to  impute  to  plaintiff  a  want 
of  chastity,  and  that  the  persons  in  whose  presence  the  lan- 
guage was  uttered  so  understood  the  meaning  of  the  words,  and 
that  by  reason  thereof  plaintiff  has  been  injured  in  her  good 
name  and  reputation.  The  answer  denies  the  speaking  of  the 
words  by  the  defendant. 

The  court  instructed  the  jury  that  the  language  alleged  to 
[1]  have  been  spoken  by  the  defendant  was  scandalous  per  se, 
to  which  'instructions  the  defendant  duly  objected  and  ex- 
cepted, and  assigns  error  by  reason  of  the  same.  It  is  also  con- 
tended by  appellant  that  under  the  provisions  of  section  6W7, 
Revised  Codes,  the  recovery  of  punitive  damages  may  not  be 
had  except  where  there  ia  a  recovery  of  actual  damages,  and 
that  nominal  damages  do  not  constitute  actual  damages. 

An  examination  of  the  transcript  discloses  that  plaintiff's 
husband  conducts  a  store  and  is  the  postmaster  at  Windham, 
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Montana,  and  that  the  plaintiff,  at  the  dat^  when  it  is  alleged 
the  statements  were  made  by  defendant,  was  assistant  post- 
master and  assisted  him  in  conducting  the  store;  that  defend- 
ant entered  the  store  and  commenced  a  colloquy  or  quarrel 
with  the  plaintiff  in  the  presence  of  plaintiff's  husbanfL,  using 
abusive  language  toward  plaintiff,  and  it  is  testified  by  plain- 
tiff and  her  husband  that  at  least  a  portion  of  the  language 
attributed  to  defendant  was  uttered  by  her ;  but  it  also  appears 
that  the  utterances  were  not  in  sequence,  one  portion  being 
stated  at  one  time  and  the  balance  at  another. 

That  the  mere  use  of  the  words  concerning  one's  going  to 
a  store,  **What  does  he  come  in  here  fort  He  must  come  in  to 
get  something  and  it  must  be  good,"  without  reference  to  the 
circumstances  surrounding  the  utterance  thereof,  does  not  of 
itself  impute  a  charge  of  unchastity  is  apparent.  That  plain- 
tiff's attorneys  viewed  the  language  in  this  light  is  shown  by 
their  inquiry  of  plaintiff's  witnesses  as  to  whether  they  so 
understood  it.  \ 

While  the  sufficiency  of  the  evidence  to  justify  the  verdict 
is  not  a  question  raised  by  the  appeal,  we  have  examined  the 
record  and  fail  to  find  in  the  evidence  the  first  part  of  the  lan- 
guage alleged  to  have  been  used;  but  in  plaintiff's  testimony  she 
states  that  defendant  said  to  plaintiff's  husband,  ** Hasn't  she 
got  yout  What  does  she  want  my  man  fort"  We  do  not  say 
that  either  of  these  expressions  is  not  susceptible  of  a  defamar 
[2]  tory  meaning.  The  only  question  for  the  judge  or  the 
court  is  whether  the  words  are  capable  of  the  defamatory 
meaning;  if  they  are,  then  it  is  for  the  jury  to  decide  what  is 
in  fact  the  true  construction.  (Odgers  on  Libel  and  Slander, 
5th  ed.,  p.  113;  Townshend  on  Libel  and  Slander,  4th  ed.,  sec. 
284;  Newell  on  Libel  and  Slander,  sees.  344,  345.) 

Where  language  is  susceptible  of  two  meanings,  one  defama- 
£3]  tory  and  the  other  not,  it  is  for  the  jury  to  determine  in 
what  sense  it  was  used.     (25  Cyc.  542,  and  cases  cited.) 

The  court  should  have  submitted  to  the  jury  for' its  deter- 
mination whether  or  not  the  words  were  used  in  a  defamatory 
flense. 
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As  the  cause  is  to  be  reversed  for  the /reasons  heretofore 
[4]  stated,  we  do  not  deem  it  necessary  to  decide  the  question 
whether  or  not,  under  the  provisions  of  section  6047,  Revised 
Codes,  a  verdict  for  punitive  damages  may  be  based  upon  a 
recovery^  of  nominal  damages.  Appellant's  counsel  has  not 
cited  us  to  cases  in  support  of  his  contention.  From  our  exam- 
ination of .  the  question  we  learn  that  there  is  much  conflict 
among  the  authorities,  and  we  reserve  deciding  this  question 
until  such  time  as  the  same  may  be  fairly  briefed  before  us. 

The  judgment  and  order  appealed  from  are  reversed. 

'  Reversed. 

« 

Mb.  Chiesf  Justice  Brantly  and  Associatb  Justices  Hol- 
LOWAY  and  Coopeb  concur. 


STATE    EX   BEL.    BISHOP,    Rblatob,  v.  KEATING,  Statb 

AuDiTOB,  Appellant. 

(No.  4,059.) 
(Submitted  November  14,  1919.    Decided  December  1,  1919.) 

[185  Pac.  706.] 

Livestock^-Vwheroular  Cattle — Destruction  hy  State  AutJiority 
— Compensation — Accord  and  Satisfaction — Liquidated  and 
Vnliqmdated  Demands. 

Debt — ^Unliquidated  Demands — Accord  and  Satisfaction. 

1.  Where  a  creditor  accepts  less  in  payment  of  an  unliquidated 
demand  than  the  face  of  the  claim,  his  acceptance  constitutes  an 
accord  'Snd  satisfaction  and  is  binding  upon  him.  (Bev.  Codes,  se«9. 
4954,  4956.) 

Same — Liquidated  Demand — How  Discharged. 

2.  A  liquidated  demand  can  be  discharged  only  by  payment  in 
full,  or  by  payment  of  a  less  amount  and  acceptance  thereof  ia 
writing.     (Rev.  Codes,  sec.  4957.) 

[As  to  part  payment  with  receipt  in  full  as  satisfaction  of  liqui- 
dated and  undisputed  debt,  see  note  in  Ann.  Cas.  1917A,  130.] 

game — Liquidated  Demand — What  Constitutes. 

3.  A  demand  is  liquidated  when  the  amount  due  is  fixed  by  law  or 
has  been  ascertained  and  agreed  upon  by  the  parties. 
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Livestock — Destructian  hy  Stat«  Authority — Compensation — Liquidated 
Demand — Accord  a«d  Satisfaction. 
V  4.  The  demand  of  an  owner  of  tubercular  cattle  killed  by  state 
authority,  the  value  of  which  had  been  agreed  by  the  claimant  and 
the  slate  auditor  to  have  been  their  assessed  valu^  which  is  fixed 
by  the  statute  (Chap.  140,  Laws  of  1915)  as  the  value  at  which  com- 
pensation shall  be  made/  was  a  liquidated  one,  the  character  of 
which  was  not  changed  by  the  duty  cast  upon  the  auditor  to  examine 
the  claim  as  to  its  correctness. 

Appeal  from  District  Court,  Missovla  County;  Asa  S.  Dun- 
can/Judge. 

Proceedings  by  the  State  of  Montana,  on  the  relation  of  A.  ^. 
Bishop,  against  William  Keating,  as  state  auditor,  to  compel 
the  defendant  to  allow  a  balance  of  his  claim  for  damages 
for  loss  of  tubercular  cattle  killed  by  order  of  the  Livestock 
Sfenitary  Board.  From  a  judgment  directing  a  peremptory 
writ  to  issue,  the  ,auditor  appeals.     Affirmed. 

Cause  submitted  on  briefs  of  counseL 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Appellant. 

The  general  rule  is  that  when  a  claim  is  presented  to  a  board 
of  county  commissioners,  or  to  a  board  of  county  supervisors, 
or  to  a  state  board,  or  to  a  county  or  state  officer,  for  allow- 
ance and  payment,  and  such  claim  is  allowed  in  part  and  re- 
jected as  to  the  remainder,  and  the  claimant,  knowing  that  a 
part  of  the  claim  has  been  rejected,  receives  and  accepts  the 
amount  allowed,  such  allowance  by  the  board  or  officer  and 
acceptance  by  the  claimant  constitutes  an  accord  and  satisfac- 
tion fully  executed,  and  the  claimant  cannot  thereafter  main- 
tain any  action  for  the  amount  of  the  claim  rejected.  (1 
R.  C.  L.,  sec.  34,  p.  198;  City  of  Rawlins  v.  Jungquist,  16 
Wyo.  403,  94  Pac.  464,  96  Pac.  144;  Yavapai  County  v.  O'Neill, 
3  Ariz.  363,  29  Pac.  430 ;  Brick  v:  County  of  Plymouth,  63  Iowa, 
462,  19  N.  W.  304 ;  Davey  v.  City  of  Big  Rapids,  85  Mich.  56, 
48  N.  W.  178;  La  Plata  County  v.  Morgan,  28  Colo.  322,  65 
Pac.  41;  PolVinan  cfe  Bros,  Coal  &  8.  Co.  v.  City  of  St.  Louis, 
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145  Mo.  651,  47  S.  W.  563 ;  Oenung  v.  Wwerly,  75  App.  Div. 

't 

610,  77  N.  Y.  Supp.  581;  People  v.  Board  of  Supervisors  of 
Cortland  County,  15  N.  Y.  Supp.  748 ;  Pederson  v.  Tacoma,  86 
Wcush.  164,  149  Pac.  643 ;  Eakin  v.  Nez  Perces  County,  4  Idaho, 
131,  36  Pac.  702.)  . 

Mr.  Elmer  E.  Hershey  and  Mr.  WUUam  Wayne,  for  Be- 
lator. 

There  is  lacking  here  the  first  requisite  of  an  accord — a  meet- 
ing of  the  minds  in  agreement.    Appellant  is,  therefore,  met  by 
these  two  considerations,  either  of  which  destroys  his  plea  of 
accord  and  satisfaction  even  in  the  absence  of  a  statute  like 
ours,  viz.,  (1)  the  agreed  statement  of  facts  utterly  fails  to  show 
an  accord,  a  meeting  of  the  minds;  and   (2)   an  accord  (if 
shown)  by  which  an  admitted  claim  amounting  to  $3,110  was 
to  be  discharged  by  the  payment  of  $2,060  would  be  invalid 
for  want  of  consideration.     (1  Corpus  Juris,  527;  Weher  v. 
Head  Camp  etc.  of  Woodmen  of  World,  60  Colo.  529,  154  Pac 
728 ;  Matheney  v.  City  of  Eldorado,  82  Kan.  720,  28  L.  R  A. 
(n.  s.)  980,  109  Pac.  166;  Mcintosh  v.  Johnson,  51  NA.  33, 
70   N.  W.  522 ;   ^ohlessinger  v.   Schlessinger,  39   Colo.  44,  8 
L.  B.  A.  (n.  s.)  863,  88  Pac.  970.) 

Every  one  of  the  authorities  cited  by  appellant  is  disposed 
of  by  one,  or  both,  of  the  following  considerations,  to-wit: 
(1)  The  claim  involved  was  unliquidated  or  disputed,  resulting 
in  a  horua  fide  controversy;  (2)  they  all  arise  in  states  having  no 
statute  such  as  our  section  4957. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Thirtj''-one  head  of  cattle  belonging  to  A.  J.  Bishop,  of  Mis^ 
soula  county,  were  killed  by  order  of  the  livestock  sanitary 
board,  because  they  were  affected  with  tuberculosis.  These 
cattle  were  assessed  for  $3,110.  Bishop  presented  his  claim  for 
one-half  of  the  amount  to  the  board  of  county  commissioners 
and  a  like  claim  for  the  remaining  one-half  to  the  state  auditor. 
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The  commissioi^ers  and  the  auditor,  in  conference,  allowed  the 
claims  for  $2,060,  and  warrants  therefor  were  delivered  to 
Bishop  and  by  him  indorsed  and  delivered  to  his  creditors,  who 
had  garnished  the  amount  due  him.  Bishop  thereupon  ap- 
pealed from  the  award  made  by  the  board,  and  instituted  this 
proceeding  to  compel  the  auditor  to  allow  his  claim  for  the 
balance.  The  cause  was  tried  upon  an  agreed  statement  of 
facts  which,  among  other  things,  contained  the  stipulation  that, 
the  assessed  value  of  the  cattle  did  not  exceed  their  actual  cash 
value.  The  auditor  appealed  from  a  judgment  which  directed 
the  peremptory  writ  to  issue. 

If  Bishop's  demand  was  unliquidated,  his  acceptance  of  the 
[1, 2]  warrant  constituted  an  accord  and  satisfaction,  and  he 
is  bound  by  it.  (Rev.  Codes,  sees.  4954,  4956^  If  the  de- 
mand was  liquidated,  it  could  be  discharged  only  by  payment 
in  full  or  by  payment  of  a  less  amount  and  acceptance  thereof 
in  writing.     (Sec.  4957.) 

There  was  no  acceptance  in  writing,  and  consequently  the 
only  question  for  determination  is:  Was  the  demand  liquidated 
or  unliquidated!  The  statute  (Chap;  68,  Laws  of  1913,  as 
[8]  amended  by  Chap.  140,  Laws  of  1915,  p.  318)  provides 
that  the  owner  of  tubercular  cattle  killed  by  order  of  the  state 
veterinarian  or  the  state  livestock  board  shall  be  paid  therefor 
the  assessed  value  of  the  cattle,  provided  the  assessed  value  does 
not  exceed  the  actual  value.  Under  this  statute,  and  the  agreed 
statement  of  facts.  Bishop  was  entitled  to  receive  $3,110,  the 
assessed  value  of  his  cattle,  which  was  their  actual  value,  if  his 
claim  was  a  liquidated  one. 

'^A  claim  is  liquidated  when  the  amount  due  is  fixed  by  law 
or  has  been  ascertained  and  agreed  upon  by  the  parties."  (5 
Words  and  Phrases,  4174;  3  Words  and  Phrases  (2d  Series), 
148;  Treai  v.  Price,  4/1  Neb.  875,  66  N.  W.  834;  Chicago, 
M.  dk  St.  P.  Ry,  Co.  v.  Clark,  92  Fed.  968,  35  C.  C.  A.  120.) 

Bishop's  demand  was  a  liquidated  one  under  all  the  author- 
[4]    ities,  and   the   fact   that   the   auditor  was   required   to 
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examine  the  claim  and  ascertain  whether  it  was  correct  did  not 
change  its  character. 
The  judgment  is  affirmed* 

^Affirmed. 

Mb.  Chief  JusTiop  Beantly  and  Associate  Justices  Hurly 
and  CooPEE  concur. 


ANACONDA  COPPER  MIN.  CO.,  Appellant,  v.  RAVALLI 

COUNTY  ET  AL.,  RESPONDENTa 

(No.  4,052.) 
(Submitted  Noyember  14^  1919.    De^sided  December  1,  1919.) 

[186  Pac.  332.] 

Taxation — Equalization — Increase  in  Valuation — Defective  No- 
tice— Waiver. 

Taxation — Valuation  of  Property — ^Increase — I>efective  Notice — ^Waiver. 

1.  One  who,  in  response  to  a  defective  notice,  appears  before  a 
county  board  of  equalization  to  protest  against  an  increase  in  tiie 
valuation  of  his  property  waives  the  irregularity  in  the  notice. 

Waiver — What  One  may  Waive. 

2.  Under  section  6181,  Revised  Codes,  one  may  waive,  by  implica- 
tion or  by  agreement,  the  advantage  of  a  law  intended  solely  for  his 
benefit. 

Appeal  from  District  Court  of  BavalU  County;  B.  Lee  Mc- 
Cvlloch,  Judge. 

Action  by  the  Anaconda  Copper  Mining  Company  against 
Ravalli  County  and  H.  L.  Hart,  its-  treasurer,  to  recover  taxes 
paid  under  protest.  From  a  judgment  for  defendants,  plaintiflf 
appeals.    Affirmed. 

Mr.  Elmer  E,  HersJiexj,  for  Appellant,  submitted  a  brief; 
Mr.  Wm.  Murphy,  of  Counsel,  argued  the  cause  orally. 
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Mr,  8.  C.  Ford,  Attorney  General,  and  Mr.  FranJc  Woody, 
Assistant  Attorney  General,  for  Respondent,  submitted  a  brief ; 
Mr.  Woody  argued  the  cause  orally. 

It  has  been  uniformly  held  that  want  of  statutory  notice  of 
an  addition  to  a  tax  list,  or  increase  in  valuation,  is  waived  by 
appealing  for  relief  or  protesting  to  the  board  of  equalization 
on  learning  that  the  addition  or  increase  in  valuation  has  been 
made.  (1  Cooley  on  Taxation,  782,  783;  Deniston  v.  Terry,  141 
Ind.  677,  41  N.  E.  143 ;  Negley  v.  Henderson  Bridge  Co.,  107  Ky. 
414,  54  S.  W.  171 ;  Tillis  v.  County  Commrs.,  91  Ala.  396,  8  South. 
794;  Farmers  <&  Merchants'  Bank  v.  Board  of  Equalization,  97 
Cal.  318,  32  Pac.  312 ;  Spring  Valley  Water  Works  v.  Schottler, 
62  Cal.  69 ;  Avant  v.  Flynn,  2  S.  D.  153,  49  N.  W.  15 ;  State  v. 
Western  Union  Tel,  Co,,  4  Nev.  338;  Quinehaug  Reservoir  Co, 
V.  Town  of  Union,  73  Conn.  294,  47  Atl.  328,  329;  State  v. 
Baker,  170  Mo.  383,  70  S.  W.  872 ;  Security  Sav,  Bank  &  Trust 
Co,  V.  Eloard  of  Supervisors  of  Los  Angeles  County,  4  Cal. 
Unrep.  222,  34  Pac.  437;  County  Commrs,  of  Calhoun  Co,  v. 
Woodstock  Iron  Co.,  82  Ala.  151,  2  South.  132 ;  In  re  McLean^, 
138  N.  Y.  158,  20  L.  R.  A.  389,  33  N.  E.  821;  Comstock  v. 
Waterford,  85  Conn.  6,  37  L.  R.  A.  (n.  s.)  1166,  81  Atl.  1059; 
Bogue  v.  Laughlin,  149  Wis.  271,  Ann.  Cas.  1913C,  1367,  40 
L.  R.  A.  (n.  s.)  927,  136  N.  W.  606.) 

MR.  JUSTICE  HURLY  delivered  the  opinion  of  the  court. 

PlaintiflP,  for  the  purpose  of  listing  its  property  subject  to 
taxation  within  Ravalli  county  in  the  year  1915,  delivered  to 
the  county  assessor  a  sworn  statement  thereof  as  provided 
by  law,  and  gave  the  estimated  value  thereof  as  $178,515. 
The  assessor  increased  such  estimated  value  in  the  sum  of 
$25,500.  The  plaintiff  alleges  that  the  assessor  did  not  give 
written  notice  of  the  change  at  least  ten  days  prior  to  the  meet- 
ing of  the  county  board  of  equalization,  as  required  by  law, 
and  that  therefore  such  increase  so  made  by  the  assessor  was 
void.  The  taxes  upon  such  increased  valuation  amounted  to 
the  sum  of  $836.40,  which  sum  the  plaintiff  paid  to  the  county 
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treasurer  tuider  protest,  and  tlien  eotmnenoed  this  action, 
within  the  statatory  time,  to  recover  the  amount  alleged  to 
have  been  wrongfully  coUeeted. 

The  notice  was  given  by  the  assessor  under  date  of  July  12, 
[1]    1915,  and  is  as  follows: 

''After  looking  over  the  assessment  of  the  A.  C.  iL  Co.  sub- 
mitted by  you  early  in  the  season,  I  see  that  you  have  reduced 
the  assessed  valuation  on  the  clear  lumber  from  $16.00  per  M. 
to  $14.00  per  M.,  and  I  also  find  that  all  other  lumber  concerns 
in  Ravalli  county  are  paying  $9.00  per  M.  on  their  common 
lumber,  and  your  assessment  is  submitted  at  $7.00  per  M.  and 
I  am  of  the  opinion  that  if  I  should  allow  this  assessment  to  go 
through,  along  the  lines  given  by  you  that  it  would  not  meet 
with  the  approval  of  the  county  commissioners,  and  accordingly 
I  have  assessed  the  common  lumber  at  $8.00  per  M.  and  the 
clear  at  $16.00  per  M.  As  I  wrote  you  some  time  ago  that  I 
was  making  no  changes  in  the  assessment  given  in  by  you,  I 
thought  it  well  to  notify  you  so  as  you  could  meet  with  the 
commissioners,  which  sets  as  equalization  board  July  the  19tL 

*'Very  sincerely  yours, 

'*  (Signed)  R.  R.  Kftes, 
** Assessor  Ravalli  County,  Montana." 

Under  date  of  July  31,  1915,  the  plaintiff  filed  with  the 
board  of  equalization  a  protest  against  the  increase  as  made  by 
the  assessor,  stating  in  such  protest  that  the  same  was  a  special 
appearance,  and  that  by  it,  it  did  not  submit  itself  to  thfe  juris- 
diction of  such  board  for  any  other  purpose  than  that  of 
making  a  protest  upon  the  ground  that  ten  days'  noti(^  prior 
to  the  meeting  of  the  board  had  not  been  given  by  the  as- 
sessor, as  required  by  section  2743.  Revised  Codes,  as  amended 
by  Chapter  135  of  the  Session  Law?  of  1909;  and  asked  the 
board  to  correct  the  assessment  in  accordance  with  the  sworn 
statement  heretofore  referred  to.  Upon  the  issues  based  upon 
these  facts,  trial  was  had  to  the  court  and  a  judgment  given  in 
favor  of  the  defendants,  from  which  jud/pnent  this  appeal  was 
taken. 
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The  statute  involyed  in  this  proceeding  is  section  2743,  Re- 
vised Codes,  as  amended  by  Chapter  135,  Laws  of  1909,  and, 
80  far  as  important  in  this  case,  is  as  follows:  ** Whenever  any 
person  "has  delivered  to  the  assessor  a  sworn  statement  of  his 
property  subject  to  taxation  as  now  provided  by  law,  and  giv- 
ing the  estimated  valtie  of  such  property,  and  the  assessor  shall 
increase  such  estimated  value,  or  add  other  property  to  such 
assessment  list,  he  shall  at  least  ten  days  prior  to  the  meeting 
of  the  county  board  of  equalization,  give  to  such  person  written 
notice  of  such  change,  which  notice  shall  be  substantially  ir 
the  following  form:  \ 

(Date) 

Mr. 

A  change  has  been  made  in  your  assessment  list  as  follows  ^ 

Assessor , County. 

Such  person  may  then  appear  before  the  county  board  oi 
equalization,  ascertain  the  nature  of  such  change,  and  contest 
the  same;  and  if  the  assessment  of  any  such  person  has  been 
added  to  or  changed,  either  by  the  assessor  or  by  the  county 
board  of  equalization,  and  such  person  has  not  been  notified 
thereof  and  given  an  opportunity  to  contest  the  same  before 
the  county  board  of  equalization,  the  tax  of  such  increased  value 
or  added  property  shall,  upon  such  facts  being  established,  be 
adjudged  by  the  court  to  be  void,  and  such  facts  and  all  ques- 
tions relating  thereto,  when  said  tax  has  been  paid  under  pro- 
test, may  be  heard  and  determined  in  the  action  provided  for 
in  said  section  2742  (4024)  of  the  Political  Code." 

Appellant  relies  upon  the  decisions  of  this  court  in  Western 
Banches  v.  Custer  County,  28  Mont.  278,  72  Pac.  659,  and 
Montdna  Ore  PurcJiasing  Co.  v.  Maker,  32  Mont.  480,  81  Pac. 
13,  as  establishing  that  the  incre^ise  in  question  was  void.  In 
the  first  of  the  above-cited  cases,  the  board  of  equalization  de- 
termined, without  notice  to  the  owner,  that  certain  property 
belonging  to  it  had  not  been  listed  for  assessment,  and  directed 
the  assessor  to  assess  the  same.  Afterward  the  taxpayer  ap- 
peared and  made  application  for  a  reduction,  and  for  the  elim- 
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ination  from  the  assessment  of  property  which  it  claimed  it  did 
not  own  and  which  had  b^en  erroneously  added  to  its  assess- 
ment. It  Was  held  that  the  statute  requiring  notice  to  be  given 
by  the  board  before  it  could  direct  the  assessor  to  reassess  made 
it  compulsory  that  such  notice  be  given,  and,  none  having  been 
given,  that  the  board  acquired  no  jurisdiction;  also  that  the 
appearance  of  the  taxpayer  after  such  illegal  action  in  reassess- 
ing the  property  and  then  asking  for  a  reduction  in  the  assess- 
ment, did  not  constitute  a  waiver  of  the  illegality  in  the  acts 
of  the  officers.  In  Montana  Ore  Pur.  Co.  v.  Maker,  supra, 
while  arising  under  a  different  condition  of  facts,  the  decision 
was  based  upon  similar  legal  grounds. 

The  decisions  in  these  cases  were  made  under  the  provisions 
of  sections  3781  and  3789,  Political  Code  of  1895  (sees.  2573 
and  2581,  Revised  Codes),  which  require  notice  to  be  given 
and  a  hearing  had  before  any  change  may  be  made  in  an  as- 
sessment; while  section  2743,  as  amended,  requires  that  notice 
shall  be  given  by  the  assessor  after  the  change  has  been 
made,  so  that  the  taxpayer  may  have  opportunity  to  contest  the 
increase  before  the  board.  In  the  case  at  bar  no  contention  is 
made  that  the  assessor  did  not  give  notice  ta  the  appellant, 
nor  that,  in  response  thereto,  it  filed  its  protest  against  the  in- 
crease, though  denominating  such  protest  a  special  appearance 
only. 

Section  2743  as  amended  provides,  among  other  thin^,  that 
the  tax  on  the  increased  assessment  shall  be  adjudged  to  be  void 
when  the  taxpayer  has  not  been  notified  of  the  change  and 
"giv^n  an  opportunity  to  contest  the  same  before  the  county 
board  of  equalization."  It  is  apparent  that  the  intention  of 
the  legislature  was  not  that  the  tax  on  the  increased  valuation 
should  be  void  merely  if  the  statutory  notice  is  not  given,  but 
that  such  tax  is  to  be  void  only  where  there  has  been  a  failure 
to  give  the  notice  and  no  opportunity  aflforded  the  taxpayer  to 
appear  before  the  board  to  contest  the  increase.  Where  a 
notice  is  actually  given,  though  falling  short  of  the  ten-day 
period,  and  the  owner  of  property  of  which  the  valuation  tot 
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assessment  purposes  has  been  increased  actually  does  appear  in 
response  to  the  notice,  we  fail  to  conceive  how  he  acquires  any 
greater  privilege  upon  his  appearance  than  does  one  who  may 
have  had  thirty,  sixty  or  a  greater  number  of  days'  notice  that 
an  increase  has  been  made  in  the  assessment.  In  each  instance 
the  purpose  of  the  notice  is  that  the  owner  be  informed  of  the 
increase  so  that  he  may  have  opportunity  to  protest  thevsame. 

Conceding  that  the  notice  was  irregular,  it  was  at  least  suffi- 
cient to  cause  appellant  to  appear  during  the  meeting  of  the 
board  of  equalization  and  to  enter  its  protest  upon  the  ground  \ 

that  it  had  not  legal  notice  of  the  action  taken,  and,  if  it  had 
notice  sufficient  for  this  purpose,  it  likewise  had  notice  suffi- 
cient to  afford  opportunity  to  present  evidence,  if  it  saw  fit, 
that  the  increase  in  the  valuation  was  in  excess  of  the  actual 
cash  value  of  the  property  assessed ;  but  no  contention  is  made 
that  the  valuation  as  fixed  by  the  assessor  is  other  than  the 
actual  cash  value  of  the  property  assessed. 

In  Cobban  v.  MeagJM;  42  Mont.  399,  113  Pac.  290,  under  the 
direction  of  the  board  of  equalization  an  assessment  was  made  ^  / 
without  the  statutory  notice,  and  up6n  the  case  made  the  court 
and  the  board  treated  the  taxpayer's  conduct  as  a  waiver 
of  notice,  and  the  court  upheld  the  action  of  the  board.  In  this 
case  there  was  an  express  waiver  as  to  a  part  of  the  transactions. 
[2]  That  one  may  waive  the  advantage  of  a  law  intended 
solely  for  his  benefit  is  established  by  the  statute.  (Sec.  6181.) 
This  may  be  done  by  implication  as  well  as  by  agreement. 
,  ( Washoe  Copper  Co.  v.  Hickey,  46  Mont.  363,  128  Pac.  584 ; 
Bush  V.  Baker,  46  Mont.  535,  129  Pac.  550;  Parchen  v.  Chess- 
man, 49  Mont.  326,  Ann.  Cas.  1916A,  681,  142  Pac.  631,  146 
Pac.  469;  Melzner  v.  Trucano,  51  Mont.  18,  149  Pac.  365,  367.) 

Many  authorities  may  be  cited  to  the  effect  that  one  appear- 
ing before  assessing  officers  to  protest  against  an  increase  in 
the  valuation  of  his  property,  where  no  notice  or  insufficient 
notice  has  been  given,  waives  the  requirements  of  the  statute, 
among  which  are  the  following:  Deniston  v.  Terry,  141  Ind. 
677,  41  N.  E.  143 ;  International  Bldg.  <&  Loan  Assn,  v.  Board 
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of  Commrs.  etc.,  30  Ind.  App.  12,  65  N.  E.  297 ;  Central  Pac. 
R.  Co.  V.  Simding,  13  Utah,  488,  45  Pac.  344. 

Appellant  having  had  opportunity  to  appear  before  the 
board  to  oppose  the  increase  as  made  by  the  assessor,  and  hav- 
ing actually  appeared  for  that  purpose,  it  waived  any  irregu- 
larity in  the  giving  of  the  notice. 

For  the  reasons  stated  the  judgment  appealed  from  is 
affirmed. 

A^ffirmed. 

Mr.  Chief  Justice  Bbantlt  and  Assocutx  Justices  Hollo- 
way  and  CooPEB  concur. 
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HALL,    Admx.,    Respondent,    v;    NORTHERN    PACIFIC 

RY.  CO.  ET  AL.,  Appellants. 

(No.  4,386.) 
(Submitted  November  10,  1919.    Decided  December  8,  1919.) 

[186  Pac.  340.] 

Railroads — Master  and  Servant — Action  for  Death — Employ- 
ers*  Liability  Act  —  Contributory  Negligence — Nonsvit — Ex- 
cessive Verdicts. 

Trial  Practice — ^Nonsuit — ^Denial — Effect  of  Defendant's  Introduction  of 
Evidence. 

1.     Where,  after  denial  of  a  motion  for  nonsuit,  defendant  proceeds 
to  introduce  evidence  and  thus  supplies  omissions  in  plaintiff's  case, 

(537) 


> 


Y 


538        Hall  v.  Northern  Vacifig  Ry.  Co.  et  al.     [Dec.  T.  19 

such  evidence  will,  on  motion  for  new  trial  or  on  appeal,  be  con- 
sidered aa  introduced  by  plaintiff  in  the  first  place  and  held  to  sup- 
port the  verdict  in  his  favor. 

Personal  Injuries — Railroads^— Master  and  Servant — Proximate   Cause- 
Evidence*— Jury  Question. 

2.  Where  plaintiff's  case,  which  left  in  doubt  the  cause  of  the 
collision  resulting  in  the  death  of  her  intestate,  was  aided  by  de- 
fendant's evidence  to  an  extent  justifying  the  inference  that  it  was 
more  naturally  to  be  attributed  to  the  negligence  alleged  in  the  com- 
plaint than  to  any  other  cause,  a  prima  fade  case  was  made  for 
determination  by  the  jury.  ' 

Same — Employers*  Liability  Act — Contributory  Negligence — ^No  Bar  to 
Recovery. 

3.  Under  section  2  of  the  Employers'  Liability  Act  (Laws  1911, 
Chap.  29),  contributory  negligence  on  th^  part  of  a  railroad  em- 
ployee does  not  bar  his  right  to  recover  damages  for  injuries  re- 
ceived during  the  course  of  his  employment;  the  jury,  in  such  case, 
being  required  to  diminish  the  damages  **in  proportion  to  the  amount 
of  negligence  attributable  to  such  employee." 

Same — Excessive  Verdict — When  not  Cause  for  New  Trial. 

4.  Where  the  jury  have  made  an  award  greater  than  the  evidcnee 
justifies  from  any  point  of  view,  the  defendant  is  entitled  to  a  new 
trial  on  the  ground  that  they  were  influenced  by  passion  or 
prejudice,  unless  it  is  apparent  that  the  amount  is  the  result  of 
miscalculation,  in  which  case  the  verdict  will  be  reduced  to  an 
amount  deemed  just.  ' 

Same — Excessive  Verdict — Reduction  of  Amount. 

5.  Held,  thai  an  award  for  $25,000  for  the  death  of  a  locomotive 
engineer,  thirty-five  years  of  age  at  the  time  of  the  accident,  was 

.  excessive,  under  an  instruction  "that  the  award  of  damages  would 
be  such  an  amount  as,  being  paid  now,  would  be  the  present  worth 
of  what  plaintiff  would  have  reasonably  received  from  the  deceased 
as  pecuniary  benefits  had  he  lived,"  his  monthly  earnings  averaging 
$150,  and  his  yearly  contributions  for  rent,  food  and  clothing,  $850; 
his  expectancy  of  life  being  thirty-two  years;  verdict  scaled  to 
$15,000. 

[As  to  what  is  excessive  verdict  in  action  for  death  by  wrongful 
act,  see  notes  in  18  Ann.  Gas.  1209;  Ann.  Gas.  1915C,  449.] ' 

Appeals  from  District  Court  of  Silver  Bow  County;  Edwin 
M.  Laynb,  Judge. 

Action  by  Victoria  Hall,  as  administratrix  of  the  estate  of 
Albert  Hall,  deceased,  against  the  Northern  Pacific  Railway 
Company  and  W.  H.  Nokes.  Verdict  and  judgment  for  plain- 
tiff for  $25,000.  Defendants  appeal  from  it  and  an  order  deny- 
ing their  motion  for  a  new  trial.  Remanded,  with  directions 
to  grant  new  trial  unless  plaintiff  agree  to  reduction  of  ver- 
dict to  $15,000. 
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Messrs,  Walker  dk  Walker  and  Messrs.  Ounn,  Rasch  &  Hall, 
for  Appellants,  submitted  a  brief;  Mr.  E,  M.  HaU  argued  the 
cause  orally. 

Defendants  moved  for  a  directed  verdict,  on  the  ground  that 
the  evidence  leaves  it  wholly  a  matter  of  conjecture  as  to  what 
was  the  proximate  cause  of  the  collision.  When  the  evidence 
leaves  it  doubtful  as  to  whether  the  injury  may  not,  with  pro- 
priety, be  attributed  to  one  or  more  causes  other  than  that 
alleged,  or  where  it  has  an  equal  or  stronger  tendency  to  sup- 
port some  other  theory,  inconsistent  with  the  one  upon  which 
plaintiff  relies,  the  burden  of  proof  resting  upon  plaintiff  has 
not  been  satisfied,  and  the  plaintiff  cannot  recover.  This  rule 
has  been  repeatedly  announced  and  applied  by  this  court. 
(McOowan  v.  Nelson,  36  Mont.  67,  Sfe  Pac.  40;  Shaw  v.  New 
Tear  Gold  Mines  Co.,  31  Mont.  138,  77  Pac.  515 ;  Winmcott  v. 
Orman,  39  Mont.  339,  102  Pac.  570;  Fusselman  v.  Yellowstone 
Valley  Land  &  I,  Co,,  53  Mont.  254,  Ann.  Cas.  1918B,  420,  163 
Pac.  .473 ;  Andree  v.  AnacoTida  Copper  Min,  Co.,  47  Mont.  554, 
133  Pac.  1090;  Scheytt  v.  Oallatin  VaUey  Milling  Co.,  54  Mont. 
565,  172  Pac.  321.) 

A  verdict  of  $25,000  is  clearly  excessive, — ^in  fact,  any  sum 
in  excesi^  of  $12,000  is  excessive,  under  the  evidence  and  in- 
structions of  the  court.  The  amount  awarded  is  so  excessive 
that  it  shows  prejudice  and  passion  on  the  part  of  the  jury, 
which  alone  warrants  the  granting  of  a  new  trial.  (De  Celles  v. 
Casey,  48  Mont.  568,  139  Pac.  586 ;  Chenoweth  v.  Great  North- 
ern Ry.  Co.,  50  Mont.  481,  148  Pac.  330.) 

Hairs  contributory  negligence  was  greater  than  any  negli- 
gence shown  on  the  part  of  the  defendants,  but  the  jury  disre- 
garded instruction  No.  7-D  and  made  no  deduction  therefor. 
(See  Yazoo  etc.  R.  Co.  v.  Williams  (Miss.),  74  South.  835,  836; 
Cain  V.  Southern  Ry.  Co-.,  199  Fed.  211 ;  Anest  v.  Columbia  & 
P.  S.  R.  Co.,  89  Wash.  609,  154  Pac.  1100;  Atlantic  Coast  Line 
Ry.  V.  Hohbs,  71  Pla.  109,  70  South.  939 ;  Dowell  v.  Wabash 
R.  Co.  (Mo.  App.),  190  S.  W.  939;  Atlantic  Coast  Line  Ry.  Co. 
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V.  Weir,  63  Pla.  69,  74,  Ann.  Cas.  1914A,  126,  41  L.  ^.  A. 
(n.  B.)  307,  58  South.  641,  and  Sea  Board  Air  Line  Ry.  v. 
Tilghman,  237  U.  S.  499,  59  L.  Ed.  1069,  35  Sup.  Ct  Eep. 
653  [see,  also,  Bose'a  U.  S.  Notes].) 

Messrs,  MiUer,  O'Connor  dk  MiUer  and  Messrs.  Frank  & 
Oaines,  for  Respondent,  submitted  a  brief;  Mr.  B.  F.  Gaines 
argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  recover  damages  for  the  death 
of  Albert  Hall,  a  locomotive  engineer,  who  wiis  fatally  injured 
in  a  collision  in  the  yar^s  of  the  East  Butte  Mining  Company 
at  Butte,  Montana,  on  April  6,  1916.  The  yards  are  situated 
a  short  distance  southeast  of  the  city  and  are  inclosed  by  a 
board  fence.  A  side-track  of  the  defendant  railway  company, 
called  the  lead-track,  in  the  yards,  enters  them  at  a  gate  at 
the  northwest  comer  and  extends  a  distance  of  about  1,700 
feet  toward  the  east  to  what  is  designated  in  the  record  as  the 
BuUwhacker  loading  platforms.  From  the  gate  it  proceeds 
on  a  curve,  first  to  the  southeast,  and  then  back  to  the  north- 
east, to  a  distance  of  about  600  feet.  It  then  ^tends  in  a 
nearly  direct  line  to  the  east  about  900  feet  It  then  turns 
again  to  the  southeast  to  the  loading  platforms.  Several  spurs 
branch  off  from  the  lead-track  to  the  southeast.  The  first  leaves 
it  just  before  it  reaches  the  gate 'leading  into  the  inclosure. 
The  switch  is  about  fifty  feet  to  the  west  of  the  gate.  After  the 
spur  has  diverged  far  enough  to  afford  clearance  for  passage 
on  the  lead,  which  it  does  at  a  distance  of  less  than  100  feet 
from  the  gate,  it  separates  into  four  branches,  the  two  nearest 
to  the  lead  being  designated  in  order  from  the  north  as  the 
concentrator-track  and  the  scale-track.  About  1,100  feet  from 
the  gate,  a  spur  designated  as  track  No.  6  branches  off  to  the 
southeast.  Beyond  this,  and  at  a  distance  of  1,500  feet,  is  an- 
other spur  designated  as  track  No.  7.     This  is  nearly  parallel 
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with  the  lead  and  extends  to  and  be^^ond  the  loading  plat- 
forms. The  main  office  building  of  the  mining  company  is 
situated  on  the  north  side  of  the  lead-track,  the  west  end  of  the 
building  being  450  feet  from  the  gate.  The  lead-track  ascends 
to  the  east  on  a  heavy  grade,  which  begins  at  the  gate  at  1.17 
per  cent.  Thence,  it  gradually  increases  to  3.16  per  cent  at  a 
point  east  of  the  office  building  about  1,000  feet  from  the  gate. 
Prom  this  point  it  is  irregular,  being  3.01  per  cent  at  a  dis- 
tance of  1,300  feet  from  the  gate,  and  gradually  decreasing 
to  1.63  per  cent  at  the  loading  platforms.  The  several  spurs 
are  used  for  the  distribution  or  storing  of  empty  or  loaded 
cars  as  occasion  or  the  convenience  of  the  mining  company  re- 
quires. At  the  time  of  the  accident,  Albert  Hall  was  in  the 
employ  of  the  railway  company.  With  a  switch  crew  consist- 
ing of  Nokes,  Park  and  Finnegan, — ^Nokes  being  foreman  and 
having  under  his  control  the  switching  operations, — ^he  took 
engine  No.  65  from  the  roundhouse  of  the  railway  company, 
and  entering  the  yards  proceeded  east  to  get  a  string  of  cars 
standing  on  track  No.  7.  At  that  time,  an  engineer  named 
Pearson,  in  charge  of  engine  1072  belonging  to  the  railway 
company,  with  a  switchman  named  Orr,  was  on  track  No.  6, 
picking  up  cars  to  take  west  to  the  gate  and  distribute  on  the 
concentrator  and  scale  tracks.  As  Hall  and  the  crew  were 
picking  up  cars  on  track  No.  7,  Orr  signaled  to  Nokes  that 
engine  1072  with  the  cars  attached  was  going  to  the  scale- 
track.  It  was  the  custom  of  the  yards  that  any  crew  engaged 
in  switching  operations  near  the  west  gate  had  the  right  of 
way  until  the  operations  should  be  completed.  After  picking 
up  the  cars,  Pearson  backed  out  upon  the  lead-track,  and,  pro- 
ceeding to  the  switch  outside  of  the  gate,  was  moving  back 
and  forth  over  the  switch  and  through  the  gate,  distributing 
the  cars  on  the  concentrator  and  scale  tracks.  A  few  minutes 
later,  Hall  and  the  crew  with  him,  having  picked  tip  seven 
cars,  came  out  upon  the  lead-track  and  also  proceeded  west, 
the  purpose  being  to  distribute  these  cars  on  the  scale-track  and 
other  tracks  near  the  gata    The  engine  was  headed  east.    Next 
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to  it  was  a  car  loaded  with  ore,  and  then  three  empty  cars 
followed  by  three  more  loaded  with  ore.  The  defendant,  Nokes, 
and  his  a;ssistant,  Park,  had  set  the  hand-brakes  on  two  of  the 
loaded  cars  farthest  from  the  engine.  The  purpose  of  this 
was  to  assist  Hall  in  holding  the  train  as^  he  backed  down  the 
grade,  it  being  customary  not  to  couple  on  the  air  for  braking 
purposes  during  the  course  of  switching  operations.  Finne- 
gan  was  riding  on  the  footboard  of  the  engine-tender.  As 
Hall  approached  track  No.  6,  he  was  proceeding  at  the  rate 
of  from  two  and  one-half  to  three  miles  an  hour,  but  slowed 
down  somewhat  to  permit  Finnegan  to  turn  the  switch.  This 
Finnegan  did,  dropping  oflf  the  footboard  and  stepping  on 
again  while  the  train  was  in  motion.  Hall  then  continued  west, 
his  train  gradually  increasing  in  speed  until  as  it  passed  the 
office  building  it  was  going  at  the  rate  of  five  or  six  miles  an 
hour.  He  did  not  notice  that  Pearson  was  still  engaged  in 
switching  operations  at  the  gate  until  he  had  come  to  within 
two  or  three  car-lengths  of  the  point  where  the  accident  oc- 
curred. He  then  observed  P.earson's  engine  pushing  some  cars 
approaching  from  the  west,  about  to  pass  to  the  concentrator- 
track.  He  was  unable  to  stop  his  train  to  allow  Pearson  to 
pass,  with  the  result  that  there  was  a  side  collision  between 
the  two  engines.  The  steam-pipes  on  engine  65  were  broken 
and  Hall  and  Hayden,  his  fireman,  were  so  badly  scalded  by 
escaping  steam  that  both  thereafter  died.  Pearson  and  his 
fireman  seeing  that  the  collision  was  about  to  occur,  jumped 
from  their  engine  and  escaped  unhurt.  Finnegan  also  saved 
himself  by  jumping  from  Hall's  engine. 

The  negligence  charged  in  the  complaint  is  the  following: 
That  it  was  necessary  because  of  the  extent  and  character  of 
the  grade  of  the  track  along  which  Engineer  Hall  was  about 
to  proceed,  and  the  weight  of  the  train,  that  braking  power 
should  be  applied  to  the  cars  by  setting  the  hand-brakes  there- 
on ;  that  this  was  requisite  in  order  to  enable  Hall  to  have  com- 
plete control  of  the  train  so  that  he  could  stop  it  whenever  occa- 
sion required;  that  it  was  the  duty  of  defendants  to  set,  or  cfwse 
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to  be  set,  a  siiffieient  number  of  brakes  to  accomplish  this  re- 
sult; that  they  disregarded  their  duty  in  the  premises  and 
negligently  and  catelessly  failed  to  set  or  cause  to  be  set  brakes- 
sufficient  in  number;  that  by  reason  of  this  negligence,  Hall 
upon  approaching  the  union  of  the. tracks  near  the  gate  and 
the  other  train  moving  at  that  point,  and  upon  attempting  to 
stop  his  train  by  use  of  the  braking  appliances  upon  his  loco- 
motive, was  unable  to  do  so;  that  the  weight  of  the  train  and 
the  momentum  acquired  by  it  in  moving  down  the  grade 
forced  it  beyond  his  control,  and  that  notwithstanding  the  fact 
that  he  utilized  all  the  means  within  his  power,  his  locomotive 
was  forced  upon  and  against  the  locomotive  approaching  from 
the  west,  with  the  result  that  the  two  collided,  causing  the 
injury  to  him  by  escaping  steam,  etc.  The  defendants  denied 
negligence  on  their  part,  and  alleged,  as  an  affirmative  defense, 
that  Hall  was  guilty  of  contributory  negligence.  Upon  this 
defense  there  was  issue  by  reply.  Motions  for  nonsuit  and  a 
directed  verdict  were  made  by  defendants  and  denied.  The 
jury  returned  a  verdict  for  $25,000.  Defendants  have  ap- 
pealed from  the  judgment  and  an  order  denying  the  motion 
for  a  new  trial. 

The  first  contention  is  that  there  was  no  substantial  evidence 
tending  to  prove  that  the  failure  of  the  switching  crew  to  set 
more  than  two  brakes  was  the  proximate  cause  of  the  collision, 
[1]  and  therefore,  of  Hall's  death.  In  answer  to  this  con- 
tention, it  is  suf&cient  to  say  that  the  evidence,  as  a  whole, 
made  a  case  which  called  for  the  judgment  of  the  jury.  If  it 
be  conceded  for  the  sake  of  argument,  as  counsel  contend,  that 
the  court  erred  in  denying  their  motion  for  a  nonsuit,  plain- 
tiff's case  was  materially  aided  by  the  evidence  introduced  by 
the  defendants.  This  court  has  frequently  held  that  if,  after 
a  motion  for  a  nonsuit  has  been  denied,  defendant  proceeds 
to  introduce  evidence,  and  in  doing  so  supplied  omissions  in 
plaintiff's  case,  such  evidence  will,  on  motion  for  a  new  trial, 
or  on  appeal,  be  considered  as  introduced  by  the  plaintiff,  in 
the  first  place,  and  will  be  held  to  support  the  verdict  in  hiM 
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favor.  By  proceeding  with  his  defense,  the  defendant  assumes 
the  risk  of  supplying  any  defects  in  plaintiff's  case.  If  be 
does  supply  them,  he  cannot  insist  that  the  judgment  should 
be  reversed  on  the  ground  that  the  evidence  is  insufScient  to 
support  thfe  verdict.  {Ooidd  v.  Barnard,  14  Mont.  335,  36  Pac. 
317;  Cain  v.  Gold  Mamtain  Min.  Co.,  27  Mont.  529,  71  Pac. 
1004;  Mtfrray  v.  City  of  Butte,  35  Mont  161,  88  Pac.  789.) 

Counsel  argue  that  the  verdict  cannot  be  sustained  because 
the  evidence  leaves  it  doubtful  whether  the*  collision  may  not 
with  propriety  be  attributed  to  two  or  more  causes  other  than 
the  failure  of  Nokes  and  his  assistants  to  set  a  sufficient  num- 
ber of  hand-brakes,  as  that  Hall  did  not  see  the  other  engine 
until  within  one  or  two  car-lengths  bf  it,  and  could  not  then 
bring  his  engine  to;a  stop,  or  that  he  did  see  it  before  he  had 
come  within  that  distance,  and  did  not  stop,  because  he  mis- 
judged the  speed  of  the  other  engine,  thinking  that  it  would  be 
in  the    clear   before  he  reached  a  point  at  which  his  engine 
would  interfere  with  it.    In  support  of  this  contention  they 
cite,  among  other  cases,  Shaw  v.  New  Year  Oold  Mines  Co., 
31  Mont..  138,  77  Pac.  515;  Tf itimcof t  v.  Orman,  39  Mont.  339, 
102  Pac.  570;  Fusselman  v.  Yellowstone  Valley  Land  &  Irr, 
Co.,  53  Mont.  254,  Ann.  Cas.  1918B,  420,  163  Pac.  473,  and 
Scheytt  v.  Oallatin  Valley  Milling  Co.,  54  Mont.  565,  172  Pac. 
321.    These  cases  are  not  in  point.    It  is  true  that  plaintiff's 
[2]     own  evidence  left  it  in  doubt  whether  the  collision  was 
due  to  Hall's  inability  to  stop  when,  he  observed  the  approach . 
of  the  other  engine  because  an  insufficient  number  of  brakes 
had  been  set;  but  this  evidence  aided  by  4;hat  introduced  by 
the  defendants  justifies  the  inference  that  the  collision  was 
attributable  to  this,  rather    than    to    any  other    cause,  thus 
bringing  the  case  within    the    rule  announced  in  Andree  v. 
Anaconda  Copper  Mining  Co.,  47  Mont.  554,  133  Pac.  1090, 
where  this  court  said:  *'It  is  sufficient  to  make  out  a  prima 
fade  case  if    the  plaintiff  can  show  that  the  injury  is  more 
naturally  to  be  attributed  to  the  negligence  alleged  than  to 
any  other  cause." 
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There  was  evidence  to  the  effect  that  Nokes  was  the  engine 
foreman;  that  he  had  entire  control  of  the  crew  and  "was  re- 
sponsible for  the  setting  of  brakes ;  that  good  railroading,  under 
the  circumstances  required  the  setting  of  enough  bYakes  to 
give  the  engineer  such  control  of  his  train  that  he  could  stop 
it  within  one  car-length  if  an  emergency  requiring  it  should 
arise;  that  this  required  at^east  four  brakes;  and  that  though 
Hall  used  every  effort  to  stop  after  he  saw  the  other  engine 
approaching,  which  he  did  while  he  was  yet  two  car-lengths 
away,  he  was  unable  to  do  so.  From  written  statements  signed 
by  him  after  the  accident,  which  were  introduced  by  the  de- 
fendants, it  appeared  that  owing  to  the  curve  in  the  track  be- 
tween the  office  building  and  the  gate,  he  could  not  see  the  other 
engine,  and  that  he  did  not  know  that  it  was  near  the  gate ;  that 
though  he  could  see  the  gate  from  the  upper  part  of  the  yards, 
and  though  he  kept  a  sharp  lookout,  he  could  not  see  the  engine 
approaching  while  he  was  upon  the  curve,, until  he  was  within 
two  car-lengths  'of  it,  and  that  he  then  reversed  his  engine 
and  used  its  air-brake,  but  was  unable  to  stop  and  avoid  the 
collision.  There  was  evidence  tending  to  show  that  he  could 
have  seen  the  other  engine  while  he  was  yet  at  a  distance  of 
five  or  six  car-lengths, — a  suflScient  distance  to  have  enabled  him 
to  stop,  and  that  Finnegan  signaled  him  twice  to  stop.  In 
,his  statement,  he  said  in  this  connection  that  he  did  not  know 
that  Finnegan  was  then  on  the  footboard  of  the  tender.  This 
[3]  evidence  tended  to  convict  him  of  (jpntributory  negli- 
gence ;  but  that  his  negligence  in  this  or  any  other  respect  con- 
tributed to  his  injury,  if  the  jury  so  found,  did  not  bar  a  re- 
covery. Under  section  2  of  the  Employers'  Liability  Act 
(Laws  1911,  Chap.  29),  it  is  declared  that  ''the  fact  that  the 
employee  may  have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,  but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  negligence  attributed 
to  such  employee." 

Counsel  earnestly  insist  that  defendants  are  entitled  to  a  new 
[4]    trial  on  the  ground  of  excessive  damages  appearing  to 
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have  been  given  under  the  influence  of  passion  or  prejudice. 
During  the  trial,  the  court  excluded  all  evidence  tending  to 
show  other  damages  than  pecuniary  loss  to  Hall's  family.  The 
statute  is  a  substantial  copy  of  the  Federal  Employers'  Liar 
bility  Act  of  1908  (35  Stats,  aj  Large,  65),  as  it  stood  prior 
to  the  amendment  of  1910.  Prior  to  the  passage  of  that  amend- 
ment, the  Act  was  construed  by  the  United  States  supreme 
court,  not  as  preserving  to  the  relatives  and  dependents  of  an 
employee  whose  death  had  been  caused  by  the  negligence  of  his 
employer,  the  cause  of  action  which  the  deceased  would  have 
had  if  he  had  lived,  but  as  creating  a  new  cause  of  action  in 
their  favor  for  the  pecuniary  loss  suffered  by  them.  (Mich 
igan  Cent  R.  B.  Co.  v.  Vreeland,  227  U.  S.  59,  Ann.  Cwl 
1914C,  176,  57  L.  Ed.  417,  33  Sup.  Ct.  Rep.  192;  8t  Louis, 
I.  M.  &  8.  R.  Co,  V.  Craft,  237  U.  S.  648,  59  L.  Ed.  1160,  35  Sup. 
Ct.  Rep.  704,  9  N.  0.  C.  A.  754  [see,  also,  Rose's  U.  S.  Notes].) 
In  the  ruling  above  referred  to,  and  in  instructing  the  juiy, 
the  court  adopted  the  construction  given  to  the  Federal  Act 
in  these  cases  prior  to  the  amendment.  Whether  this  is  the 
theory  of  our  statute  we  need  not  stop  to  inquire,  because  the 
propriety  of  the  trial  court 'i^  construction  of  it  is  not  now  ques- 
tioned, both  parties  assuming  at  the  trial  that  the  court's  view 
of  it  was  correct.  The  jury  were  instructed  in  this  behalf,  as 
follows:  **In  the  event  that  you  find  a  verdict  in  favor  of  the 
plaintiff,  you  are  instructed  that  the  award  of  damages  would 
be  such  an  amount,  as  being  paid  now,  would  be  the  present 
worth  of  what  the  widow  and  children  would  have  reasonaMy 
received  from  the  deceased  as  pecuniary  benefits  had  be  lived. 
In  other  words,  they  would  not  be  entitled  to  a  verdi6t  for 
a  lump  sum  equal  to  what  they  would  probably  have  received 
from  him  at  various  times  during  the  period  of  his  life  had  he 
not  been  killed,  but  only  to  such  a  sum  as  represents  the  present 
cash  value  of  such  a^^gregate  amount  based  upon  the  proper 
rate  of  interest  obtainable  upon  good  security  in  this  par- 
ticular locality."  Counsel  argue  that  under  this  instruction, 
the  jury  could  not  have  found  from  the  evidence  a  verdict  in 
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excess  of  $12,000,  and  hence  that  it  is  apparent  that  they  were 
swayed  by  passion  and  prejudice. 

This  court  has  adhered  to  the  rule  that  in  this  class  of  cases 
there  can  be  no  fixed  measure  of  compensation,  and  that  the 
award  in  any  given  case  may  not  be  accepted  as  a  conclusive 
standard  in  any  other  case,  because,  it  being  the  province  of 
the  jury  to  determine  what  the  amount  of  compensation  shall 
be,  the  sums  awarded  in  different  cases  vary  as  widely  as  do 
the  individual  views  of  the  juries,  the  members  of  which  are 
chosen  from  among  the  body  of  citizens  in  the  community  in 
which  the  trial  takes  place.  In  White  v.  Chicago,  M.  <fe  St.  P. 
By.  Co.,  49  Mont.  419,  143  Pac.  561,  it  was  said:  '*So  long  as 
we  have  a  system  which  confides  to  juries  the  duty  to  deter- 
mine the  issues  involved  in  this  character  of  cases  and  to  fix 
the  amount  of  compensation  to  be  paid,  unless  the  result  of  their 
deliberation  is  such  as  to  shock  the  conscience  and  under- 
standing, it  must  be  accepted  as  conclusive." 

But  when  the  jury  have  made  an  award  greater  than  the 
evidence  justifies  from  any  point  of  view,  the  defendant  is  en- 
titled to  a  new  trial  on  the  ground  that  they  have  been  influ- 
enced by  passion  or  prejudice,  unless  it  is  apparent  that  the 
amount  is  the  result  of  a  miscalculation.  In  the  latter  case,  it 
being  clear  that  the  plaintiff  is  entitled  to  ^  recovery  in  an 
amount  less  than  that  fixed  by  the  jury,  which  is  reasonably 
determinable  from  all  of  the  evidence,  this  court  has  not  hesi- 
tated to  reduce  the  amount  to  what  it  has  deemed  the  plaintiff 
justly  entitled.  Melzrie^r  v.  Chicago,  M.  dk  St.  P.  Ry.  Co.,  51 
Mont.  487,  153  Pac.  1019,  Chenoweth  v.  Great  Northern  Ry. 
Co.,  50  Mont.  481,  148  Pac.  330,  and  Conway  v.  Manidah  Trust 
et  al.,  51  Mont.  113,  149  Pac.  711,  are  illustrative  cases. 

Prom  the  evidence,  it  appears  that  at  the  time  of  the  accident 
[6]  Hall  was  of  the  age  of  thirty -five  years.  His  expectancy 
of  life  was  then  thirty-two  years.  He  was  earning  on  an  aver- 
age of  $150  per  month.  The  evidence  as  to  what  portion  of 
this  sum  was  devoted  to  the  support  of  the  plaintiff  and  his 
two  children  is  meager  and  indefinite.    The  plaintiff  was  not 
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able  to  state  with  any  degree  of  definiteness  what  part  of  these 
monthly  earnings  were  contributed  to  the  support  of  herself 
and  the  children.  As  near  as  she  could  estimate,  the  amount 
expended  for  rent,  food  and  clothing  was  $85b  per  annum. 
What  Hall  devoted  exclusively  to  his  personal  expenses  and 
for  insurance  and  th^^like  does  not  appear.  He  was  in  good 
health,  and  at  the  time  of  his  death  did  not  smoke,  nor  did  he 
drink,  except  when  he  would  buy  beer  for  use  in  the  home.  It 
must  be  assumed,  however,  that  some  substantial  part  of  his 
earnings  was  consumed  in  providing  clothing  for  himself  and 
to  defray  other  personal  expenses  such  as  necessary  in  the  or- 
dinary life  of  an  average  man  of  his  station.  Under  the  in- 
struction above,  the  amount  fixed  by  the  jury  could  not  exceed 
a  sum  greater  than  what  would  be  equal  to  the  present  worth 
of  the  amount  the  plaintiff  and  her  children  could  reasonably 
have  received  from  Hall's  wages  had  he  lived  and  continued  to 
earn  them.  There  was  evidence  from  which  it  appeared  that 
according  to  standard  annuity  tables,  the  present  worth  of  an 
annuity  of  $850  for  thirty-two  years  at  the  rate  of  six  per 
cent  interest  per  annum  would  amount  in  round  numbers  to 
,  $11,968,  or,  at  seven  per  cent,  to  $10,750.  There  was  evidence, 
too,  that  good  security  for  investment  could  be  obtained  at  the 
rate  of  six  or  seven  per  cent  exclusive  of  commissions.  "While 
this  evidence  was  not  binding  on  the  jury,  it  should  have  fur- 
nished them  some  aid  in  fixing  the  amount  of  the  recovery. 
Apparently  they  did  not  consider  it,  but  proceeded  upon  the 
assumption  that  if  Hall  had  lived,  his  earnings  would  have 
continued  to  maintain  the  average  of  $150  per  month  for  the 
whole  period  of  his  expectancy  of  life,  and  that  he  would  have 
contributed  the  entire  amount  to  the  maintenance  of  his  family ; 
for  the  present  worth  of  an  annuity  of  $1,800  per  annum,  the 
whole  amount  of  his  earnings  per  year  would  amount  to  $25,344, 
substantially  the  amount  of  the  verdict  of  the  jury.  The  sum 
of  $25,000  invested  at  six  per  cent  would  yield  an  income  of 
$1,500  per  annum,  nearly  double  the  contribution  Hall  was 
making  at  the  time  of  his  death;  so  that  at  the  end  of  his 
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expectancy  of  life,  his  family  would  still  have  the  principal 
intact,  besides  the  benefit  of  the  income  upon  it  if  or  thejwholo 
term  of  the  expectancy.  Upon  this  condition  of  the  evidence, 
the  verdict  is  excessive.  It  is  apparent,  however,  we  think,  that 
the  excessive  amount  awarded  was  due  not  to  the  influence  of 
passion  or  prejudice,  but  rather  to  the  fact  that 'the  jury  failed 
to  give  due  regard  to  the  instruction,  and  to  fix  their  award 
accordingly.  Under  the  evidence,  we  think  the  sum  of  $15,000 
would  have  been  entirely  commensurate  with  the  loss  sustained 
by  the  plaintiflf  and  the  children. 

Counsel  insist  that  the  evidence  shows  conclusively  that  Hall 
was  guilty  of  contributory  negligence  in  not  calling  for  the 
setting  of  more  brakes,  vwhich  he  had  the  right  to  do,  in  case 
necessity  arose,  and  that  though,  under  the  statute,  contributory 
negligence  is  not  a  complete  defense,  the  damages  to  which 
plaintiff  would  otherwise  have  been  entitled  should  have  been 
proportionately  reduced  by  the  jury.  It  is  true  that  Hall  had 
the  right  to  call  for  the  setting  of  additional  brakes  whenever 
he  deemed  it  necessary.  It  also  appears  that  the  brakes  set 
by  Nokes  and  his  assistants  were  sufficient  to  meet  all  require- 
ments while  a  train  of  the  weight  of  the  one  Hall  was  in  charge 
of  is  descending  the  grade  toward  the  west  when  no  other 
engine  is  engaged  in  switching  operations  on  the  scale-track, 
and  that  Hall  was  not  aware  of  the  presence  there  of  the  other 
engine.  If  he  was  not  aware  of  the  presence  of  the  other  en- 
gine, the  necessity  for  his  calling  for  additional  brakes  did 
not  arise,  and,  therefore,  hisj  failure  to  call  for  them  did  not 
constitute  contributory  negligence.  In  any  event,  it  was  a  ques- 
tion  for  the  jury  whether  he  was  at  fault,  and  hence  whether 
the  amount  of  damages  should  have  been  reduced  accordingly. 

Error  is  assigned  upon  the  refusal  of  the  court  to  admit  in 
evidence  photographs  showing  the  part  of  the  yards  where  the 
collision  occurred,  and  to  submit  certain  instructions  on  the 
subject  of  contributory  negligence.  The  contentions  based  upon 
these  assignments  are  without  merit. 
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The  cause  is  remanded  to  the  district  court,  with  directions 
to  grant  the  defendants  a  new  trial  Unless  the  plaintiff  shall 
within  thirty  days  after  the  filing  of  the  remittitur  file  with  the 
clerk  of  that  court  her  consent  in  writing  that  the  verdict'  may 
be  reduced  to  the  sum  of  $15,000.  If  such  written  consent  is 
filed,  the  judgment  will  be  modified  accordingly,  and,  when 
80  modified,  will  stand  afSrmed. 

Modified  cmd  affirmed. 

Associate  Justices  Holloway,  Hukly  and  Coopeb  concur. 


(JOHNSON,  Appellant,  v.  ERICKSON  bt  al.,  Defendants; 
ALLINQ  MEB.  &  LUMBER  CO.,  Ebspondent. 

(No.  4,057.) 
(Submitted  November  14,  1919.    Decided  December  8,  1919.) 

[185  Pac.  1116.] 

Mechanics'  Liens  —  Description  of  Property  —  Insufficiency -- 
Trial  Practice  —  Judgment — Premature  Entry — Pleadings— 
Amendment — Proper  Denial. 

Meebanicfl'  Lienfr—Description  of  Property. 

1.  The  property  which,  under  eection  7290,  Bevised  Codee,  must  be 
identified  by  the  description  in  a  mechanic's  lien,  is  the  building  or 
other  improvement  upon  which  the  woi^  or  labor  has  been  done  or 
for  which  the  material  has  been  furnished. 

Same. 

2.  The  building  upon  which  a  mechanic's  lien  is  claimed  may  be 
identified  by  r^erence  to  the  land  upon  which  it  is  situated;  if 
urban  property,  a  reference  to  the  lot  and  block  as  shown  on  tbe 
official  plat  is  usually  sufficient. 

Same — Description  of  Property — Particularity  Required. 

8.  The  description  in  a  mechanic's  lien  must  be  sufficient  to  apprise 
the  interested  parties,  i.  e,  the  owncr^  subsequent  purchasers  or  lien- 
holders,  of  just  what  property  is  sought  to  be  charged. 

Same — ^Ambiguity  in  Description — Oral  Evidence. 

4.  A  mere  ambiguity  in  the  description  of  the  property  upon  which 
a  mechanic's  lien  is  claimed  may  be  explained  and  the  property 
identified  by  oral  evidence. 

Same — Identification  of  Property. 

5.  The  building  upon  which  a  mechanic's  lien  is  filed  may,  under 
section  7£91,  Bevised  Codes,  be  sufficiently  identified  by  such  a  de- 
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Bcription  of  it  as  will  enable  a  person  familiar  with  tlie  locality  to 
point  it  out  as  the  only  one  corresponding  with  the  description  con- 
tained in  the  lien. 

Same — Description  of  property — When  Sufficient. 

6.  If,  after  rejecting  what  is  erroneous  in  the  description  of  pr<Jp- 
erty  in  a  mechanic's  lien,  enough  remains  to  identify  the  building 
or  other  improvement  sought  to  be  charged,  the  lien  must  be  up- 
held; otherwise  it  should  be  held  invalid. 

Saane — Case  at  Bar — ^Insufficient  Description  of  Property. 

7.  Seld,  under  the  above  rules,  that  where,  after  eliminating  an 
erroneous  description  of  the  town  addition  in  which  the  building 
sought  to  be  charged  with  a  mechanic's  lien  was  alleged  to  be  sit- 
uated, nothing  remained  in  the  lien  in  the  way  of  description  of 
the  building  other  than  ''that  certain  frame  store  building  erected 
npon  lot  23,  block  8,  in  the  town  site  of  F.,"  and  the  record  failed 
to  disclose  how  many  blocks  numbered  8,  or  how  many  additions 
other  than  the  one  mentioned  in  the  lien  there  were  in  the  town  of 
F.,  or  that  the  building  upon  which  a  lien  was  sought  to  be  im- 
pressed was  the  only  one  answering  the  description  given,  the  lien 
was  invalid. 

Trial  Practice — Undetermined  Motion — Premature  Judgment. 

8.  Where,  after  the  trial  court  had  indicated  its  views  in  a  suit  to 
foreclose  a  mechanic's  lien  tried  upon  an  agreed  statement,  the 
plaintiff  moved  for  permission  to  amend  his  complaint,  the  court, 
without  passing  upon  the  motion,  ordered  judgment  entered  for  de- 
fendant, its  action  operated  in  effect  as  a  denial  of  the  motion,  and 
the  judgment  was  not  open  to  the  objection  that  it  was  prematurely 
entered. 

Mechanics'  Liens — Amendment  of  Complaint — Proper  Denial.    ' 

9.  A  motion  to  amend  tlie  complaint  in  a  suit  to  foreclose  a  me- 
chanic's lien  held  properly  denied,  where  the  time  for  filing  the  lien 
had  expired  and  the  complaint  could  not  be  recast,  in  the  absence 
of  statute  authorizing  the  lien  to  be  amended,  so  as  to  remedy  the 
faulty  description  of  the  property  given  in  the  lien  sought  to  be 
foreclosed. 

Appeals  from  District  Cowrt  of  BicMand  County;  C.  C. 
Hvrley,  Judge. 

Action  by  J.  C.  Johnson  against  Henry  Erickson  and  others. 
Prom  a  judgment  refusing  to  decree  the  foreclosure  of  a 
materialman's  lien,  and  from  orders  overruling  plaintiff's  mo- 
tion for  leave  to  amend  the  complaint  and  to  set  aside  the 
judgment  on  the  ground  that  it  had  been  prematurely  entered, 
plaintiff  appeals.    AflSrmed. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  Henri  J.  Haskell  and  Mr,  John  A.  Bird,  for  Appellant. 

Appellant's  view  of  the  law  is  that  he  correctly  described  the 
property   in   question,    and   that   the   addition   of   the    word 
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** second'*  to  **L.  E.  Newlon  Addition''  is  surplusage  and  imma- 
terial. It  does  not  by  any  omission  or  addition  of  words  or 
phrases  change  or  alter  the  description  of  the  lot  upon  which  the 
''frame  store  building"  is  situated,  as  there  is  but  one  block  8  in 

m 

the  town  site  of  Fairview,  Montana,  and  but  one  lot  23  in  said 
block.  {Hughes  v.  Torgenson,  96  Ala:  346,  38  Am.  St.  Rep.  105, 
16  L.  R.  A.  600,  11  South.  209 ;  RiLssell  v.  Hayden,  40  Minn.  88, 
41  N.  W.  456 ;  Beaton  v.  Hixon,  35  Kan.  663, 12  Pac.  22 ;  McHugh 
V.  Slack,  11  Wash.  370,  39  Pac.  674.) 

Mr.  Charles  C\  CoUett,  for  Respondent. 

In  considering  the  lien,  the  court  must  consider  the  relation- 
ship of  the  parties.  The  rule  is  that  the  holder  of  a  lien  will 
be  held  to  a  more  strict  following  of  the  statute  when  the  rights 
of  other  creditors  are  involved  than  he  will  as  against  the  owner 
of  the  premises.  (Rail  v.  McCrary,  45  Mo.  App.  365 ;  De  Witt 
V.  Smith,  63  Mo.  263,  265;  Cory  Hardware  Co.  v.  McCarty, 
10  Colo.  App.  200,  50  Pac.  744,  748 ;  Drexel  v.  Richards,  50 
Neb.  509,  70  N.  W.  23.) 

The  property  upon  which  buildings  are  erected  is  not  de- 
scribed in  the  lien,  and  consequently  the  lien  must  fail.  Jones 
on  Liens  (volume  2,  section  1422),  lays  down  the  following 
rule:  "The  same  certainty  of  description  is  requisite  as  in  the 
case  of  a  levy  under  execution  so  that  the  court  may  be  in- 
formed what  lien  to  order  to  be  sold  and  the  purchaser  may 
be  able  to  locate  it."  {Baker  v.  BartUtt,  18  Mont.  446,  56 
Am.  St.  Rep.  594,  45  Pac.  1084 ;  lAndley  v.  Cross,  31  Ind.  106, 
99  Am.  Dec.  610;  D.  I.  Nofziger  Lumber  Co.  v.  Waters,  10 
Cal.  App.  89,  101  Pac.  38.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Plaintifif  having  furnished  materials  to  Erickson  and  Simons 
for  the  construction  of  a  store  building  in  Fairview,  brought 
this  action  to  foreclose  a  mechanic's  lien.  All  the  defendants, 
except  the  Ailing  Mercantile  &  Lumber  Company,  defaulted. 
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and  this  company,  a  judgment  creditor  of  Erickson  and  Simons, 
contested  the  validity  of  plaintiff's  lien.  The  cause  was  tried 
upon  an  agreed  statement  of  facts,  from  which  the  court  de- 
duced the  conclusion  that  plaintiff  was  entitled  to  a  money 
judgment  only,  and  refused  to  decree  a  foreclosure  of  the  lien. 
From  that  judgment  and  from  two  certain  orders  made  after 
judgment,  plaintiff  appealed. 

The  lien  describes  the  property  to  be  charged,  as  that  certain 
frame  store  building  erected  upon  lot  23,  block  8,  in  the  L.  E. 
Newlon  Second  Addition  to  the  town  of  Fairview.  The  agreed 
statement  discloses  that  there  are  four  additions  to  Fairview, 
viz.:  (1)  L.  E.  Newlon  Addition;  (2)  Revised  L.  E.  Newlon 
Addition;  (3)  L.  E.  Newlon  Second  Addition;  (4)  Revised  L.  E. 
Newlon  Second  Addition,  and  that  the  materials  furnished  by 
plaintiff  were  used  in  the  construction  of  a  store  building  upon 
lot  23,  block  8,  Revised  L.  E.  Newlon  Addition. 

1.  Does  the  misdescription  of  the  land,  in  the  lien,  vitiate 
the  lien  t  By  section  7290,  Revised  Codes,  the  lien  is  impressed 
[1,  2]  upon  the  building  or  other  improvement  primarily,  and 
therefore  the  property  to  be  identified  by  the  description  in 

• 

the  lien  is  the  building  or  other  improvement,  as  the  case  may 
be.  (Stritzel'Spaberg  Lumber  Co.  v.  Edwards,  50  Mont.  49, 
52,  144  Pac.  722.)  The  authorities  are  agreed  that  the  build- 
ing, as  in  this  case,  may  be  identified  by  reference  to  the.  land 
upon  which  it  is  situated  (18  R.  C.  L.  936),  and,  if  it  is  urban 
property,  a  reference  to  the  Idt  and  block  as  shown  on  the 
official  plat  is  usually  sufficient. 

Section  7291,  Revised  Codes,  provides  that  the  lien  must 
contain  **a  correct  description  of  the  property  to  be  charged 
with  such  lien  •  •  •  ^  but  any  error  or  mistake  in  the 
•  •  •  description  does  not  affect  the  validity  of  the  lien  if 
the  property  can  be  identified  by  the  description.*'  The  same 
[3]  section  requires  that  the  lien  must  be  filed  in  the  office  of 
the  county  clerk  of  the  county  in  which  the  property  is  situated, 
and  section  7292  requires  the  clerk  to  make  an  abstract  of  the 
lien,  in  a  book  by  him  to  be  kept  for  that  purpose  and  prop- 
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erly  indexed,  containing  the  date  of  filing,  the  name  of  the  lien 
claimant,  the  amount  of  the  lien,  the  name  of  the  person  against 
whose  property  the  lien  is  filed,  and  the  description  of  the 
property. 

The  -purpose  of  requiring  the  lien  to  be  filed  and  an  abstract 
thereof  made  of  record  is  to  impart  notice  to  the  owner  and  to 
subsequent  purchasers  or  lienholders;  and  in  order  that  the 
purpose  may  be  served,  it  is  necessary  that  the  description  in 
the  lien  be  suflScient  to  apprise  interested  parties  just  what 
property  is  sought  to  be  charged. 

It  is  apparent  at  once  that  in  so  far  as  plaintiff  relied  upoD 
the  description  of  the  land  to  identify  the  building  he  failed. 
Land  described  as  lying  in  the  L.  E.  Newlon  Second  Addition 
could  not  identify  a  building*  situated  upon  land  lying  in  the 
Revised  L.  E.  Newlon  Addition.     A  prospective  purchaser  of 
the  building  and  of  the  interest  owned  by  Erickson  and  Simons 
in  lot    23,   block  8,  Revised    L.  E.  Newlon  Addition,  would 
never  be  apprised  by  the  lien  that  there  was  an  encumbrance 
upon  it.     An  abstract  of  the  title  to  lot  23,  block  8,  Revised 
L.  E.  Newlon  Addition,  would  not  disclose  the  fact  that  a  lien 
was  claimed  upon  the  property  or    the    improvements.    The 
validity  of  the  lien  must  be  tested  by  the  description  contained  ^ 
[4]     in  it.     If  there  is  merely  an  ambiguity  in  the  description, 
it  may  be  explained  and  the  property  identified  by  oral  evi- 
dence; but  in  this  connection  the  language  employed  by  this 
court  in  Goodrich  Lumber  Co,  v.  Davie,  13  Mont.  76,  81,  32 
Pac.  282,  283,  is  peculiarly  applicable  here.    It  was  there  said: 
**The  description  of  the  ground  is  perfectly  definite  and  cer- 
tain.   The  only  difficulty  is  that  it  was  a  wholly  wrong  de- 
[5]     scription."    But  the  description  of  the  ground  is  not  the 
only  means  of  identifying  the  building.     It  may  be  identified 
sufficiently  by  such  a  description  of  the  building  itself  as  will 
enable  a  person  familiar  with  the  locality  to  point  it  out  as 
the  only  one  corresponding  with  the  description  contained  in 
the  lien.     (Htighes  v.  Torgerson,  96  Ala.  346,  38  Am.  St.  Rep. 
105,  16  L.  R.  A.  600,  11  South.  209.)     This  is  the  meaning  of 
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section  7291  above,  and  numerous  instances  might  be  cited  to 
illustrate  the  principle,  but  the  following  cases  will  suffice: 
Western  Iron  Works  v.  Montcma  P.  &  P.  Co.,  30  Mont.  650, 
556,  77  Pac.  413 ;  Scholes  v.  HugKes,  77  Tex.  482, 14  S.  W.  148 ; 
McHugh  V.  Slack,  11  Wash.  370,  39  Pac.  674;  Beaton  v.  Hixon, 
35  Kan.  663,  12  Pac.  22;  Bockel  on  Mechanics'  Liens,  sec.  105. 

The  authorities  hold,  and  our  statute  (sec.  7291  above)  in 
[6]  effect  declares,  that  if  by  rejecting  what  is  erroneous  in 
the  description  contained  in  the  lien,  enough  remains  to  iden- 
tify the  particular  property  sought  to  be  charged,  the  lien  will 
be  upheld.  {Dean  v.  Stewart,  49  Mont.  506,  515, 143  Pac.  966.) 
If,  on  the  other  hand,  it  is  impossible  to  identify  the  property 
by  the  description  contained  in  the  lien,  the  lien  will  be  held 
to  be  invalii  {Ivmhoff  v.  Teale,  47  Mont.  115,  118,  130  Pac. 
972.) 

Eliminating  from  the  description  contained  in  this  lien  the 
[7]  words,  '*L.  E.  Newlon  Second  Addition,'*  and  we  have 
the  property  described  as  that  certain  frame  store  building 
erected  upon  lot  23,  block  8,  ip  the  town  site  of  Fairview. 
The  record  does  not  disclose  how  many  blocks,  each  numbered 
8,  there  are  in  Fairview;  how  many  additions  there  are  other 
than  the  Newlon  Additions,  or  whether  there  was  an  original 
plat  of  the  town  site,  presumably  there  was,  as  each  of  the 
Newlon  plats  is  referred  to  as  the  plat  of  an  addition^  Neither 
does  the  record  disclose  that  the  building  upon  which  plain- 
tiff T^ould  impress  a  lien  is  the  only  building  in  Fairview  which 
answers  to  the  description  *'that  certain  frame  store  building." 
If  this  lien  had  been  ordered  foreclosed  and  the  property  sold, 
the  officer  attempting  to  execute  the  process  could  not  have 
found  the  property  from  the  description  contained  in  the  lien, 
and  for  this  reason  it  must  be  held  to  be  insufficient. 

2.  After  the  trial  court  had  indicated  its  views,  plaintiff 
[8]  moved  to  amend  his  complaint.  Without  expressly  pass- 
ing upon  the  motion,  the  court  ordered  judgment  entered. 
Plaintiff  then^moved  to  have  the  judgment  set  aside  upon  the 
ground  that  it  had  been  entered  prematurely — ^bef ore  the  mo- 
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^ion  to  amend  was  disposed  of.  This  motion  was  overruled,  as 
was  the  motion  to  amend.  The  order  for  judgment  operated, 
in  effect,  to  deny  the  motion  to  amend,  and  the  judgment  was 
not  prematurely  entered. 

Furthermore,  the  motion  to  amend  was  altogether  without 
[9]  merit.  As  observed  heretofore,  the  lien  must  stand  or 
fall  by  the  description  contained  in  it.  The  time  for  filing  a 
lien  had  long  since  expired,  and,  in  the  absence  of  a  statute 
authorizing  the  lien  to  be  amended,  nothing  that  plaintiff  could 
incorporate  in  his  complaint  by  way  of  amendment  could  change 
the  fact  that  he  had  failed  to  properly  describe  the  property 
in  his  lien.     (27  Cyc.  206,  207.) 

The  judgment  and  orders  are  affirmed. 

Mr.  Chief  Justice  Bbantly  and  Assocutb  Justices  Hurly 
and  Cooper  concur. 


JUBY,  Respondent,  v.  CRADDOCK  bt  al..  Appellants. 

• 

(No.  4,062.) 
/        (Submitted  November  15,  1919.    Decided  December  8,  1919.) 

[185  Pac.  771.] 

Mortgages — Foreclosure — Promissory  Notes  —  Fraud — Pleading 
Insufficiency — Offer  of  Proof — Proper  Rejection. 

Mortgages — Foreclosure — ^Promissory    Notes — Fraud — ^Insufficieiit    Plead- 
ing. 

1.  An  answer  in.  cm  action  on  a  promissory  note,  to  the  effect  tbat 
at  the  time  the  note  and  the  mortgage  securing  it,  were '  executed 
and  delfvered,  the  mortgagee  made  certain  false  representations 
which  operated  as  an  inducement  to  defendants  to  execute  the  docu- 
ments and  without  which  ,they  would  not  have  been  executed,  waa 
insufficient  to  allege  fraud. 

Frau  d — Pleading — Necessary  Allegations. 

2.  To  charge  fraud,  the  pleading  must  allege  that  the  guilty  party 
made  a  false  representation,  intending  that  the  defrauded  one  shoald 
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act  upon  it,  and  that  the  latter  believed  and  acted  upon  it  to  his 
damage. 

[As  to  necessity  and  sufficiency  of  allegation  of  scienter  in  action 
for  false  representations,  see  note  in  16  Ann.  Cas.  646.] 

Same — Trial  Practice — Offer  of  Proof — ^Proper  Rejection. 

3.  Defendants'  allegation  of  fraud  having  been  insufficient,  an  offer 
of  proof  in  support  of  it  was  irrelevant  and  properly  rejected. 

Trial  Practice — Offer  of  Proof — BejecHon — When  Proper. 

4.  Where  an  offer  of  proof  contains  relevant  and  irrelevant  matter, 
the  court  may  exclude  the  entire  offer,  it  not  being  its  duty  to 
separate  the  admissible  from  the  inadmissible  evidence. 

Same — ^Duty  of  Party  Making  Offer  of  Proof. 

5.  The  party  making  an  offer  of  proof  must  be  prepared  to  show 
that  he  has  the  means  of  proving,  or  attempt  to  prove,  the  facts 
recited  in  it,  or  must  make  an  affirmative  showing  that  the  offer  is 
made  in  good  faith. 

Same — Contents — Conclusions  Insufficient. 

6.  An  offer  of  proof  must  contain  the  facts  necessary  to  sustain  the 
contention  in  support  of  which  it  is  made;  a  statement  of  conclu- 
sions being  insufficient. 

Appeal  from  District  Court  of  BavdUi  County;  B.  Lee  Mc- 
Cvlloch,  Judge. 

AcnoN  by  Amanda  C.  Juby  against  H.  E.  Craddock  and 
Bernice  Craddock.  From  a  judgment  for  plaintiff,  defendants 
appeal.    AflRrmed, 

Messrs.  Wagner  &  Taylor,  for  Appellant,  submitted  a  brief ; 
Mr,  J.  D.  ToA^lor   argued  j  the  cause  orally. 

Mr.  E.  C.  Kurtz  and  Mr.  H.  C.  Packer,  for  Respondent,  sub- 
mitted a  brief,  and  argued  the  cause  orally. 

MR.  ■  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  upon  a  promissory  note 
and  to  foreclose  a  mortgage  given  to  secure  the  payment  of  it. 

The  complaint  sets  forth  a  copy  of  the  note  and  certain  pro- 
visions of  the  mortgage  for  the  breach  of  which  the  owner  and 
holder  of  the  note  was  authorized  to  commence  action  thereon 
prior  to  the  due  date  mentioned  in  the  note ;  alleges  the  execu- 
tion of  the  note  and  mortgage  by  the  defendants  to  the  Charlos 
Heights  Orchard  Company,  the  assignment  of  them  to  plain- 
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tiff,  the  breach  of  the  conditions,  and  concludes  with  the  usual 
prayer.  The  answer  admits  the  execution  and  delivery  of  the 
note  and  mortgage,  their  assignment  to  plaintiff  and  the  breach 
of  certain  conditions  in  the  mortgage,  and,  by  way  of  special 
defense,  undertakes  to  plead  a  failure  of  consideration. 

Upon  trial,  plaintiff  made  formal  proof  of  her  ownership  of 
the  note  and  mortgage,  and  introduced  the  note  with  the  in- 
dorsements thereon  in  evidence.  Defendants  then  offered  in 
evidence  the  mortgage,  to  which  plaintiff  objected,  and  before 
the  objection  was  ruled  upon  they  made  an  offer  to  prove  that 
the  note  and  mortgage  were  executed  and  delivered  as  part 
payment  of  the  purchase  price  of  the  land  described  in  the 
mortgage;  that  when  the  note  and  mortgage  were  executed, 
certain  representations  were  made  by  the  mortgagee  (Orchard 
Company)  to  the  defendants,  which  operated  as  inducements 
to  them  to  execute  the  documents  and  without  which  they 
would  not  have  been  executed,  and  that  such  representations 
were  false;  that  contemporaneously  with  the  execution  and 
delivery  of  the  note  and  mortgage  there  was  executed  an  in- 
strument in  writing  by  the  terms  of  which  the  mortgagee  agreed 
to  plant  the  land  to  apple  trees  and  care  for,  cultivate  and 
irrigate  the  same  for  five  years,  and  to  convey  a  certain,  defi- 
nite water  right  for  the  irrigation  of  the  land,  and  that  **each 
and  all  of  these  contracts  were  broken  by  the  mortgagee"  be- 
fore the  assignment  to  plaintiff.  Upon  objection  by  plaintiff, 
this  offer  was  rejected  and,  defendants  having  rested,  the  cause 
was  withdrawn  from  the  jury  and  a  judgment  in  favor  of 
plaintiff  rendered  and  entered.  From  that  judgment  defend- 
ants appealed. 

Counsel  devote  much  of  their  briefs  to  a  discussion  of  the 
proposition:  Is  the  note  involved  negotiable!  But  this  argu- 
ment is  beside  the  question.  For  the  purpose  of  this  appeal 
it  may  be  conceded  that  the  note  is*  non-negotiable  and  that 
defendants  may  interpose  any  defense  which  they  could  have 
interposed  to  a  suit  by  the  original  payee;  still,  if  they  did  not 
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prove  or  oflPer  to  prove  any  defense,  the  judgment  must  be 
sustained. 

1.  There  are  allegations  in  the  answer  to  the  effect  that  at 
[1]  the  time  the  note  and  mortgage  were  executed  and  d^ 
livered,  certain  representations  were  made  by  the  mortgagee, 
which  operated  as  an  inducement  to  defendants  to  execute  the 
documents  and  without  which  they  would  not  have  been 
executed,  and  that  these  representations  were  false.  The  only 
purpose  of  these  allegations  was  to  show  fraud,  and  that  they 
are  not  sufficient  for  that  purpose  is  too  well  settled  to  admit 
of  argument.  In  BuJder  v.  Loftus,  53  Mont.  546,  555,  165  Pac. 
601,  604,  this  court  announced  the  rule  recognized  by  all  the 
[2]  authorities,. as  follows:  ''In  order  to  make  out  a  case  of 
fraud,  the  pleading  must  allege  facts  embodying  the  following 
essential  elements:  (1)  That  the  defend9,nt  made  a  representa- 
tion or  statement,  intending  that  plaintiff  should  act  upon  it ; 
(2)  that  the  representation  was  false;  (3)  that  the  plaintiff 
believed  it;  and  (4)  that  he  acted  upon  it  to  his  damage." 

2.  If  we  assume,  without  deciding,  that  the  allegations  of  the 
answer  are  sufficient  to  disclose  failure  of  consideration,  still 
the  ruling  of  the  court  was  correct  for  the  following  reasons: 

(a)  Since  defendants  had  failed  to  plead  fraud,  their 
[3,  4]  offered  evidence  in  support  of  the  allegation  that  false 
representations  were  made  was  altogether  irrelevant,  and,  the 
offer  having  been  made  as  an  entirety  and  containing,  as  it 
did,  this  irrelevant  matter,  the  court  was  justified  in  excluding 
the  entire  offer.  In  other  words,  it  was  not  the  duty  of  the 
court  to  separate  the  admissible  from  the  inadmissible- evidence. 
{Farleigh  v.  Kelley,  28  Mont.  421,  434,  63  L.  R.  A.  319,  72  Pac. 
756 ;  Bair  v.  Struck,  29  Mont.  45,  54,  63  L.  R.  A.  481,  74  Pac. 
69;  Frederick  v.  Hale,  42  Mont.  153,  164,  112  Pac.  70.) 

(b)  Defendants  did  not  call  or  offer  to  call  any  witness  by 
[5]  whom*  the  facts  detailed  m  the  offer  could  be  proved; 
neither  was  any  showing  made  that  the  offer  was  in  good  faith 
or  that  defendants  had  the  means  of  proving,  or  attempting 
to  prove,  the  facts  fecited.    In  SchUlvig  v.  Curran,  30  Mont. 
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370,  381,  76  Pac.  998,  1002,  this  court  said:  "An  offer  to  prove 
is  not  sufficient  without  having  the  witness  present  and  calling 
him,  or  asking  leave  to  call  him  or  without  affirmatively  show- 
ing that  the  offer  is  made  in  good  faith  and  with  the  means 
of  doing  or  trying  to  do  what  is  disired." 

(c)  The  offer  did  not  contain  a  statement  of  the  facts 
[6]  which  it  was  necessary  for  defendants  to  prove  in  order 
to  make  out  the  defense  of  failure  of  consideration,  viz.,  a 
breach  of  the  conditions  contained  in  the  contracts  by  which 
the  Orchard  Company  covenanted  to  do  certain  specified  things. 
It  was  not  sufficient  to  offer  to  prove  that  "each  and  all  of 
these  contracts  were  broken  by  the  mortgagee."  It  was  neces- 
sary to  state  the  facts  showing  the  delinquencies,  which  de- 
fendants claimed  constituted  a  breach,  in  order  that  the  court 
might  determine  whether  such  delinquencies  in  fact  amounted 
to  a  breach  of  ^he  agreements.  {Palmer  v.  McMaster,  10  Mont. 
390,  396,  25  Pac.  1056.)      - ' 

The  offered  evidence  did  not  prove  or  tend  to  prove  any 
defense,  and  for  this  reason  the  ruling  excluding  it  was  justi- 
fied. 

The  judgment  is  affirmed. 

lAfftrttied, 

Mb.  Chief  Justice  Bbantly  and  Associate  Justices  Hxjbly 
and  Cooper  concur. 
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DALGARNO,  Respondent,  v,  HOLLOWAY,  Appellant. 

(No.  4,044.) 
(Submitted  November  13,  1919.    Decided  December  8,  1019.) 

[186  Pac.  332.] 

Actions — Real  Property — Oral  Contracts  of  Sale — Breach — 
Full  Performance  —  Consideration  —  Recovery  Back — Quan- 
ttum  Meruit. 

Actionfl — Express  Contracts — Full  Performance — Quantum  Meruit, 

1.  When  a  party  has  fully  performed  an  express  contract,  he  may 
sue  upon  quantum  meruit. 

Same  —  Keal  Property  —  Oral  Contract  of  Sale  —  Breach  —  Recovery  of 
Consideration  Paid — Quantum  Meruit,  ^ 

2.  The  purchaser  of  realty  under  an  oral  contract  may,  in  case  the 
seller  refuses  to  convey,  recover  upon  quantum  meruit  the  considera- 
tion paid  by  him,  whether  it  consists  of  money  or  services  rendered. 

Appeals  from  District  Covrt  of  Mea>gher  County;  John  A. 
Matthews,  Judge. 

Action  by  William  Dalgarno  against  H.  Holloway.  Judg- 
ment for  plaintiff.  Defendant  appeals  from  the  judgment  and 
from  an  order  denying  him  a  new  trial.    Affirmed.  , 

Mr,  E.  E.  Cheadle  and  Mr.  W.  C.  Husband,  for  Appellant, 
submitted  a  brief;  Mr.  Cheadle  argued  the  cause  orally. 

Messrs,  Jones  &  Jones,  for  Respondent,  submitted  original 
and  a  supplemental  brief;  Mr.  William  Jones  argued  the  cause 
orally. 

MR.  JUSTICE  HURLY  delivered  the  opinion  of  the  court. 

Action  for  work  and  labor  and  material  furnished.  De- 
fendant (appellant)  denied  any  indebtedness  and,  for  separate 
defenses,  alleged  that  he  and  respondent  entered  into  an  agree- 
ment by  which  respondent  and  his  brother  were  to  be  allowed 
the  use  of  a  water  right  on  Mexican  John  Creek  owned  by 
appellant,  and  that  in  consideration  of  such  use,  respt)ndent 
would  extend  a  ditch  on  the  Musselshell  River,  through  which 
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appellant  would  be  furnished  water  in  lieu  of  that  which  was 
taken  by  respondent  and  his  brother  from  Mexican  John  Creek, 
and  that  the  appellant  was  not  to  be  responsible  for  any  labor 
or  material  furnished  in  reconstructing  or  extending  the  ditch. 

Briefly,  plaintiff's  evidence  was  to  the  effect  that  he  and 
defendant  entered  into  an  oral  contract  by  the  terms  of  which 
plaintiff  was  to  dig  a  ditch  to  take  water  from  the  Musselshell 
River  to  defendant's  ditch,  in  consideration  for  which,  de- 
fendant agreed  to  deed  to  plaintiff  and  his  brother  the  waters 
of  Mexican  John  Creek ;  that  plaintiff  performed  the  work  and 
that  defendant  refused  to  convey ;  that  the  reasonable  value  of 
his  services  and  the  material  furnished  was  the  sum  alleged  in 
the  complfiiint. 

Error  is  specified  that  the  proof  constituted  a  variance  from 
the  allegations  of  the  complaint;  that  the  complaint  alleges 
a  cause  of  action  for  labor  and  materials  used  in  the  construc- 
tion of  a  ditch,  while  the  proof  tends  to  show  breach  of  an 
agreement  to  convey  realty;  and  that  the  agreement  being 
within  the  statute  of  frauds,  the  plaintiff  should  have  asked 
for  specific  performance  or  for  damages. 

That,  when  a  party  has  fully  perforined  an  express  contract, 
[1]  he  may  sue  upon  qtumttum  meruit,  admits  of  no  question 
in  this  state.  {Blcmkenship  v.  Decker,  34  Mont.  292,  85  Pac. 
1035 ;  Waite  v.  C,  E.  Shoemaker  <&  Co.,  50  Mont.  264,  146  Pac. 
736.) 

It  is  also  the  right  of  a  purchaser  of  realty  under  an  oral 
[2]  contract,  in  case  the  seller  refuses  to  convey,  to  recover 
upon  quanttum  mervM  the  consideration  paid  by  him,  whether 
the  same  consists  of  money  or  services  rendered.  (Sedgwick  on 
Damages,  9th  ed.,  sec.  651.) 

We  find  no  variance ;  and,  the  jury  having  decided  for  plain- 
tiff, all  conflicts  in  the  evidence  have  been  resolved  in  his  favor. 

The  judgment  and  order  appealed  from  are  aflSrmed. 

AfflrmecL 

M5R.  Chiep  Justice  Brantly  and  AssocaL^TB  Justices  Hol- 
IX)WAY  and  Cooper  concur. 
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STATE,  Respondent,  v.  BRATTON  bt  al..  Appellants. 

(No.  4,055.) 
(Snbmitted  November  15,  1919.    Decided  Becember  8,  1919.) 

[186  Pac.  327.] 

Criminal  Law—Ohiaining  Property  ly  False  Pretenses — Promr 
issory  Notes — Evidence — Insufficiency — Practice  and  Proce- 
dure— Bills  of  Exception — Settlement — Notice — Waiver. 

Grimioal  Law — ^Practice  and  Procedure — ^Bill  of  Exceptiona— Settlement 
— Notice — Waiver. 

1.  By  his  voluntary  appearance  at  the  settlement  of  the  bill  of 
exceptions  in  e  criminal  case,  the  county  attorney  waived  the  two 
days'  notice  required  by  section  9340,  Revised  Codes,  to  be  given 
him  of  the  time  when  tne  bill  would  be  presented  to  the  court  for 
settlement. 

Same — Obtaining  Property  by  False  Pretenses — "Property"— Promissory 
Notes  Before  Delivery. 

2.  Qwaere':  Is  a  promissory  note^  while  still  in  the  hands  of  the 
maker,  "property"  within  the  meaning  of  Section  8683,  Bevised 
Codes,  so  as  to  make  the  obtaining  thereof,  from  the  maker,  by 
fraudulent  pretenses  a  crime  under  that  stktutef 

[As  to  term  "property"  in  false  pretense  statute  as  including  bills 
and  notes,  see  notes  in  9  Ann.  Cas.  970;  Ann.  Gas.  1917D,  627.] 

Same — Obtaining  Property  by  Palse  Pretenses — ^Pleading  and  Proof. 

3.  To  convict  of  the  crime  of  obtaining  property  by  false  pretenses, 
the  prosecution  must  allege  and  prove  the  making  by  the  accused  to 
the  person  defrauded  of  one  or  more  representations  of  past  events 
or  existing  facts;  that  such  person  believed  the  representations  to 
•be  true  and,  relying  thereoai,  parted  with  money  or  property  which 
was  received  by  the  accused;  that  the  representations  were  false 
and  were  made  knowingly  and  designedly  with  intent  td  defraud 
such  person. 

Same — Obtaining  Property^  by  False  Pretenses — Evidence — ^Insufficiency. 

4.  Held,  that  the  evidence  was  insufficient  to  justify  conviction  of 
defendants  of  the  crime  of  obtaining  property,  to-wit,  promissory 
notes,  from  their  maker  under  false  pretenses. 

Same — Obtaining  Property  by  False  Pretenses — Other  Like  Acts — Evi- 
dence—Ina  dmissibility. 

5.  Where  there  was  a  total  lack  of  proof  of  the  commission  of  the 
crime  of  obtaining  money  by  false  pretenses  as  charged  in  the  in- 
formation, admission  of  testimony,  xor  the  purpose  of  proving  in- 
tent, showing  that  defendants  had  made  representations  similar  to 
those  alleged  to  persons  other  than  the  complaining  witness,  was 
prejudicial  as  likely  to  lead  to  conviction  on  suspicion  that  the  rep- 
resentations charged  must  have  been  the  same  as  those  made  to 
others. 

Appeals  from  District  Court  of  Sanders  Covff4y;  B,  Lee 
McCvlloch,  Judge. 
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J.  D.  Bratton  and  J.  G.  Montgomery,  convicted  of  the  crime 
of  obtaining  property  by  false  pretenses,  appeal  from  the  judg- 
ment of  conviction  and  from  an  prder  overruling  their  motion 
for  a  new  trial.    Reversed  and  remanded. 

Cause  submitted  on  briefs  of  Counsel. 

Mr.  Harry  H.Pa/rsons,  for  Appellants. 

Mr.  S.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Respondent. 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court.  •  ' 

The  appellants,  J.  D.  Bratton  and  J.  G.  Montgomery,  were 
jointly  charged  with  the  crime  of  obtaining  property,  to-wit, 
two  certain  promissory  notes  for  $250  each,  made  by  one  E.  H. 
Davidson,  payable  to  himself  and  indorsed  in  blank,  by  false  and 
fraudulent  representations.  The  information  contains  twenty 
alleged  false  representations,  which,  it  is  alleged,  were  made 
**for  the  purpose  of  defrauding  the  said  E.  H.  Davidson  and 
obtaining  from  him  money  and  property  belonging  to  him 
•  •  •  ,''  and  by  means  of  which  representations  the  appel- 
lants did  induce  the  said  E.  H.  Davidson  to  execute  and  deliver 
to  them  the  notes  in  question  as  first  payment  on  one  hundred 
shares  of  stock  in  the  Reservation  Farmers'  Grain  Company. 
Appellants  were  convicted  and  appeal  from  the  judgment  of 
conviction  and  from  an  order  overruling  their  motion  for  a  new 
trial. 

The  respondent  objects  to  the  consideration  of  the  bill  of 
[1]  exceptions  on  the  ground  that  it  does  not  aflSrmatively 
appear  from  the  record  that  the  county  attorney  was  given  two 
days'  notice,  required  by  section  9340  of  the  Revised  Codes,  of 
the  time  when  the  bill  of  exceptions  would  be  presented  to  the 
court  for  settlement,  or  that  the  county  attorney  was  present 
when  the  bill  of  exceptions  was  settled,  citing  State  v.  Gawithf 
19  Mont.  48,  47  Pac.  207;  State  v.  Moffatt,  20  Mont.  371,  51 
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Pac.  823 ;  State  v.  Stickney,  29  Mont.  523,  75  Pac.  201 ;  State 
V.  Kremer,  34  Mont.  6,  85  Pac.  736 ;  State  v.  Morrison,  34  Mont. 
75,  85  Pac.  738 ;  State  v.  Lee,  34  Mont.  584,  87  Pac.  977: 

While  it  is  true  that  the  provisions  of  section  9340  are  man- 
datory and,  in  the  absence  of  any  record  of  compliance  there- 
with, the  bill  of  exceptions  must  be  disregarded,  respondent  has, 
seemingly,  overlooked  the  certificate  of  the  trial  judge^  attached 
to  the  bill  of  exceptions,  reciting  that  the  county  attorney  was 
personally  present  at  the  settlement  thereof.  By  the  appear- 
ance of  the  county  attorney  at  the  time  and  place  of  settlement, 
whether  pursuant  to  notice  or  voluntarily,  the  court  was  vested 
with  jurisdiction  to  proceed.  If  such  attendance  was  volun- 
tary, the  county  attorney  thereby  waived  the  notice  required  by 
the  statute.  Other  technical  objections  to  the  consideration  of 
the  bill  of  exceptions  were  interposed,  but  they  are  not  con- 
sidered of  sufficient  moment  to  require  attention  here. 

At  the  outset,  it  is  seriously  questioned  as  to  whether  the 
[2]  information  on  which  the  appellants  were  tried,  states  the 
commission  of  a  public  offense.  Our  statute,  section  8683,  Re- 
vised Codes,  declares  that  **  every  person  who  knowingly  *and 
designedly,  by  false  or  fraudulent  representations  or  pretenses, 
defrauds  any  other  person  of  money  or  property  •  •  •  '* 
is  guilty  of  the  crime  here  charged.  But  as  to  whether  a  note 
executed  by  the  person  alleged  to  have  been  defrauded  and  hav- 
ing no  value  until  delivered,  is  '*  property '*  while  still  in  the 
hands  of  the  maker,  is  questioned.  The  statute  in  some  juris- 
dictions on  this  subject  goes  further  than  does  ours,  by  adding 
to  the  phrase  *' money  or  property,*'  **or  valuable  security.*' 
It  has  been  suggested  that  even  such  a  statute  contemplates  a 
subsisting  security,  and  not  the  mere  obtaining  of  a  signature 
to  an  instrument.  (11  R.  C.  L.,  sec.  20,  p.  840.)  Certain  other 
jurisdictions  have  supplemented  statutes  such  as  ours  by  declar- 
ing the  fraudulent  obtaining  of  a  signature  to  an  instrument, 
a  crime.  However,  this  question  is  not  raised  in  appellants' 
brief  and,  as  the  cause  will  be  readily  disposed  of  on  other 
grounds,  .it  will  not  be  here  considered  further. 


^ 


/ 

566  State  v.  Braxton  et  al.  [Dec.  T.  '19 

Seventy  alleged  errors  are  assigned.  These  question  the  suffi- 
ciency of  the  evidence  to  warrant  a  conviction,  and  present 
various  questions  of  practice.  While  many  of  the  specifications 
of  error  have  merit,  the  view  taken  of  the  evidence  renders  it 
unnecessary  to  consider  any  aside  from  those  touching  on  its 
sufficiency. 

In  order  to  convict  of  the  crime  here  charged,  it  is  necessary 
[8]  that  the  prosecution  allege  and  prove:  (1)  The  making 
by  the  accused  to  the  person  injured,  of  one  or  more  repre- 
sentations of  past  events  or  existing  facts;  (2)  that  sueli  in- 
jured party  believed  such  representations  to  be  true  and,  rely- 
ing thereon,  parted  with  money  or  property,  which  was  received 
by  the  accused;  (3)  that  such  representations  were  false;  and 
(4)  were  made  knowingly  and  designedly,  with  the  intent  to 
defraud  such  other  person. 

The  judgment  in  this  case,  if  affirmed  at  all,  must  be  affirmed 
[4]  upon  the  testimony  of  the  witness  E.  H.  Davidson,  it  ap- 
pearing from  the  transcript  that  no  one  aside  from  appellants 
and  Davidson  was  present  at  the  time  of  the  transaction  be- 
tween them.    A  careful  study  of  the  transcript  discloses  that, 

* 

at  no  time  during  the  examination  of  Davidson,  did  the  state 
affirmatively  show  the  making,  by  the  appellants  or  either  of 
them,  of  any  oile  of  the  alleged  false  representations.  The  rep- 
resentations on  which  the  state  seems  to  have  relied  and  to 
which  the  testimony  is  chiefly  directed  are:  (1)  That  the  Keser- 
vation  Farmers'  Grain  Company  had  lately  paid,  to  its  stock- 
holders, a  thirty  per  cent  dividend,  and  (2)  that  the  first  pay- 
ments of  slock  subscriptions  were  paid  by  the  company  into  a 
fund  for  the  purpose  of  building  an  elevator  at  Perma,  Montana. 
Davidson's  only  statement  on  direct  examination  concerning 
the  representation  of  appellants  as  to  the  thirty  per  cent  divi- 
dend was:  "They  said  their  elevator  company*  had  declared  a 
thirty  per  cent  dividend."  On  cross-examination  he  stated: 
**They  told  me  the  corporation  had  declared  a  dividend  of 
thirty'  per  cent ;  neither  of  these  men  told  me  right  out  that  it 
had  ever  been  paid;  at  the  time  I  made  my  subscription  I  did 
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not  stop  to  figure  whe^er  this  thirty  per  cent  had  merely  been 
declared  or  paid.'*'  The  record  discloses  the  fact  that  the  com- 
pany had  declared  a  ihiriy,per  cent  dividend,  which  action  was 
rescinded  after  the  transaction  with  Davidson. 

As  to  the  second  representation  quoted,  the  witness  responded 
to  the  following  leading  question:  **Did  not  Mr.  Bratton,  the 
defendant,  state  to  you  at  that  time  that  this  money  on  the  two 
notes,  the  first  and  second  notes,  were  to  be  turned  over  to  the 
company,  or  words  to  that  effect  T'  by  answering,  **  Words  to 
that  effect."  But  later,  in  answer  to  a  direct  interrogatory  by 
the  prosecution,  referring  to  the  same  matter  and  to  Bratton, 
Davidson  replied:  '*He  didn't  say  who  got  the  money,  tjie  com- 
pany or  he."  And  again,  in  his  direct  examination,  he  declared : 
*'Mr.  Bratton  did  not  represent,  make  any  representations 
in  regard  to  the  first  two  payments;  I  drew  my  own  con- 
clusions that  it  was  to  be  used  to  build  an  elevator."  Nor  is 
the  state's  case  aided  by  any  declaration  or  admission  contained 
in  the  testimony  introduced  by  the  defense.  In  fact,  the  testi- 
mony of  Davidson  leads  to  the  conclusion  that  the  only  repre- 
sentation made  to  him  which  operated  as  an  inducement  to  his 
subscription  for  stock,  and  consequent  making  and  delivery  of 
the  notes  in  question,  was  the  promise  of  a  position  as  stock  sub- 
scription salesman  for  the  company.  This  we  have  from  the 
mouth  of  the  witness  himself:  '^I  wanted  to  get  in  and  sell 
stock,  the  same  as  they  were;  as  a  matter  of  fact,  that  was  one 
of  the  inducements  that  got  me  to  subscribe."  And  again:  **I 
expected  to  be  employed  selling  stock  along  with  Mr.  Bratton 
and  Mr.  Montgomery,  that  is  the  principal  reason  •  •  •  . 
It  would  have  made  no  difference  to  me  what  became  of  these 
two  notes  so  long  as  their  promise  to  me  to  give  me  employment 
had  been  kept."  And  again:  ** Under  the  proposition  he  made 
to  me,  regarding  a  job,  I  would  have  bought  it  just  the  same, 
aside  from  the  dividends.'*  The  representation  that  witness 
would  be  given  such  a  position  is  not  among  those  alleged  to 
be  fraudulent  in  the  information. 
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There  seems  to  be  abundant  pfoof  in  this  record  of  repre- 
[5]  sentations  by  appellants  similar  to  those  alleged,  but  made 
to  other  parties  than  the  complaining  witness.  .  This  testimony 
was  admitted  for  the  sole  purpose  of  proving  intent  and  could 
not  be  considered  by  the  jury  for  any  other  purpose,  and  so  the 
court  advised  them  in  its  instruction  No.  16.  The  testimony 
should  not  have  been  admitted  at  all.  There  was  a  total  lack 
of  proof  of  the  charges  contained  in  the  information,  to  war- 
rant a  conviction,  regardless  of  the  intent  of  the  accused.  The 
admission  of  such  testimony,  under  the  circumstances,  could  be 
but  confusing  to  the  jury,  and  it  may  well  be  said  that  they 
then  mistook  the  collateral  matter  for  the  main  issue  and  con- 
victed the  appellants  on  the  conjecture  or  suspicion  that  their 
representations  to  the  complaining  witness  were  those  made  in 
the  other  transactions  proven. 

There  being  a  total  absence  of  proof  of  the  gist  of  the  offense 
charged,  the  motion  for  a  new  trial  should  have  been  granted. 

The  judgment  and  order  of  the  district  court  of  Sanders 
county  are  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Hollo- 
way,  HuBLY  and  Cooper  concur. 


SULLIVAN,  RispoNDENT,  v.  MARSHALL,  Appellant. 

(No.  4,042.) 
(Submitted  November  12,  1919.    Decided  December  8,  1919.) 

[00  Pac.  CO.] 

Contracts — Sales — Creditor  and  Debtor — Novation. 

1.  Where  the  purchaser  of  a  buildine  had  agreed  with  the  seller 
immediately  upon  completion  of  the  sale,  and  with  plaintiff,  that  he 
would  assume  a  debt  due  the  latter  from  the  seller  for  a  lighting 
plant  installed  by  him  in  the  building  prior  to  the  sale,  the  trandac- 
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tion  amonnted  to  a  "novation"  within  the  meaning  of  subdivision  2", 
section  4959,  Revised  Codes,  rendering  the  purchaser  Uablo  on  the 
obligation  assumed  by  him. 

Appeal  from  District  Covrt  of  Silwr  Bow  County;  J.  J, 
Lynch,  Judge. 

Action  by  Michael  Sullivan  against  John  W.  Marshall. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Mr.  L.  J.  Hamilton  and  Mr.  Percy  Napton,  for  Appellant, 
submitted  a  brief;  Mr.  Hamilton  argued  the  cause  orally. 

The  complaint  pleads  a  novation,  and  the  burden  of  proof  is 
upon  the  plaintiff  to  prove  the  same  by  a  preponderance  of  the 
evidence.  {Brown  v.  Coffee,  17  Cal.  App.  381,  121  Pac.  309.) 
**The  contract  of  novation  must  be  proven  as  other  contracts 
are.*'  {Haubert  v.  MaussJiardt,  89  Cal.  433,  26  Pac.  899.')  The 
plaintiff  relies  upon  a  novation  when  as  a  matter  of  tkct  there 
was  not  a  novation,  for  the  reason  that  the  evidence  shows  that 
there  was  a  condition  precedeilt  or  subsequent  to  be  performed 
before  there  was  a  meeting  of  the  minds  of  the  parties  to  the 
contract.  Whether  conditions  are  precedent  or  subsequent  is 
to  be  determined  by  the  intention  of  the  parties  as  shown  by 
the  contract.  Where  payment  is  conditioned  on  delivery  this 
is  a  condition  precedent.  If  the  first  debt  does  not  depend  on 
any  condition  but  the  second  agreement,  intended  as  a  novation, 
is  conditional,  the  novation  can  only  take  effect  by  the  perform- 
ance of  the  condition  before  the  debt  is  extinct.  Therefore  a 
novation  will  be  prevented  from  taking  place  not  only  by  fail- 
ure of  the  condition,  but  also  by  the  extinction  of  the  original 
debt  before  the  condition  is  performed.  {Edgell  v.  Tucker,  40 
Mo.  523.) 

Mr.  J.  E.  Henly,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  for  goods,  wares  and  merchan- 
dise sold  and  delivered  to  the  defendant    On  the  twenty-ninth 
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[1]  day  of  April,  1916,  one  E.  S.  Shields  was  the  owner  and 
in  possession  of  a  building  in  the  city  of  Butte,  Silver  Bow 
county,  known  as  the  ** Butte  Tabernacle,"  upon  which  date  a 
contract  of  sale  thereof  was  entered  into  between  Shields  and 
defendant,  and  a  part  of  the  purchase  price  paid  thereon.  The* 
final  payment  therefor  was  made  by  defendant  on  the  first  day 
of  May  thereafter.  Prior  to  its  sale,  and  while  the  building 
was  in  the  possession  of  its  former  owner,  the  plaintiff,  at  the 
special  instance  and  request  of  Shields,  perfbrmed  work  and 
labor,  and  furnished  wiring  and  other  electrical  appliances  for 
the  installation  of  a  lighting  plant  therein,  of  the  value  of 
$143.97.  Immediately  after  the  making  of  the  final  payment 
on  the  purchase  price,  in  a  conversation  at  which  the  plaintiff, 
the  defendant  and  Shields  were  all  present,  it  was  agreed  that 
the  said  electrical  appliances  should  remain  in  said  building, 
and  that  the  defendant  would  assume  the  obligation  resting  upon 
Shields  and  pay  to  plaintiff  the  reasonable  value  of  the  ser- 
vices and  materials,  and  that  Shields  should  thereupon  be  re- 
leased from  any  further  obligation  thereon.  Upon  the  trial  in 
the  court  below,  the  defendant,  in  his  own  behalf,  touching 
the  agreement  to  pay  plaintiff  for  said  appliances,  testified 
as  follows:  "The  building  was  all  mine,  except  the  wiring 
•  •  •  ;  and  I  says,  'Can't  there  be  some  arrangements 
made — can't  we  arrange  with  Sullivan  to  have  the  wiring  left 
there  in  the  building,  and  I'll  take  charge  of  thatf  He 
[Shields]  said  that  y^as  all  right,  and  that  probably  could  be 
arranged  all  right  and  satisfactory,  and  he  proposed  that  we 
go  right  up  to  Sullivan's  house,  or  the  shop,  and  settle  the 
thing  there;  so  I  went  along  with  him  up  to  Sullivan's  shop 
there  and  agreed  to  take  the  wire,  and  told  Sullivan  I  would 
agree  to  take  the  wire,  and  told  Sullivan  I  would  agree  to  pay 
for  the  wire.    We  agreed  to  that." 

By  subdivision  2  of  section  4959  of  the  Revised  Codes,  a 
novation  is  made  **by  the  substitution  of  a  new  debtor  in  the 
place  of  the  old  one,  with  intent  to  release  the  latter."  This 
was  clearly  a  novation, — ^an  agreement  on  the  part  of  defend- 
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ant  to  stand  in  the  shoes  of  the  seller  [Sihields]  and  to  pay  plain- 
tiff for  the  labor  and  appliances  none  of  the  parties  deny  were 
performed  and  furnished  as  alleged.  Upon  the  showing  here 
made,  the  defendant  cannot  escape  liability  upon  an-  obligation 
his  own  testimony  clearly  shows  he  assumed* 
The  judgment  is  therefore  affirmed. 

'Affirmed. 

Mr.  Chief  Justice  Bbantly  and  Associatb  Justices  Hollo- 
WAT  and  HuKLY  concur. 


STATE  BX  EEL.  CUTTS,  Respondent,  v.  HART,  State 

Treasurer,  Appellant. 

(No.  4,051.) 
(Submitted  November  15,  1919.    Decided  December  10,  1919.) 

[185  Pac.  769.] 

Mandamus — Legislature — Office  and  Officers — Vacancies — Ap- 
pointmsnt — Constitution — Compensation — De  Facto  and  De 
Jure  Officers. 

Ziegislature — Vacancy — Appointment — Gonstitntion. 

1.  Meld,  on  mandatnus,  that  section  45,  Article  V,  of  the  Constitu- 
tion,  pfovideB  the  only  m&ans  for  filling  ct  vacancy  caused  by  death 
or  resignation  of  a  member  of  either  house  of  the  legislative  assem- 
bly, to-wit,  by  an  election  called  for  that  purpose,  and  that  there- 
fore the  governor  had  no  power  to  fill  the  vacancy  by  appointment. 

Office — ^Filling  Vacancy — Constitution — ^Statutes. 

2.  Where  the  Constitution  pro^'ides  the  mode  for  filling  an  office 
made  vacant,  the  provision  of  section  423,  Revised  Codes,  that  the 
governor  must  fill  the  vacancy  by  granting  a  commission  to  expire 
at  the  e^d  of  the  next  legislative  assembly  or  at  the  next  election, 
does  not  apply. 

Same — Compensation — Incidental  to  Right  to  Hold  Office. 

3.  The  right  of  a  public  officer  to  compensation  for  the  perform- 
ance of  duties  imposed  upon  him  by  law  does  not  rest  upon  con- 
tract, but  is  incidental  to  the  right  to  hold  office. 

Same — De  Facto  Officer — ^Definition. 

4.  A  de  facto  officer  is  one  in  possession  of  an  office  and  discharging 
its  functions  under  color  of  authority  or"  of  title  derived  from 
irregular,  informal  or  defective  appointment  or  election. 
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Same — De  Facto  Officer — Compensatiou. 

5.  A  de  facto  officer  cannot  recover  the  compensation  attached  to 
the  office,  and  while  his  acts  are  valid  so  far  as  they  concern  the 
public  or  the  rights  of  third  persons,  when  he  sues  in  his  own  right 
to  recover  salary  due  him  by  virtue  of  the  office,  he  must  show  that 
he  is  an  officer  de  jure. 

Same.' 

6.  Obiter:  One  who  has  occupied  an  office  to  whi<^h  he  is  ineligible 
cannot  maintain  an  action  for  the  salary  thereof. 

Same — Manner  of  Appointment — Disregard  of  Statute— Effect. 

7.  Obiter:  Where  a  statute  provides  that  an  officer  shall  be  ap- 
,  pointed  in  a  certain  way,  and  he  is  appointed  in  a  different  one, 
\                     ne  cannot  recover  salary  as  a  de  facto  officer. 

Legislature — Vacancy — ^Illegal  Appointment  —  Compensation  —  Power  of 
Courts. 

8.  Though,  under  the  Constitution,  each  house  of  th«  legislative 
assembly  has  plenary  power  to  judge  of  the  qualifications,  elections 
and  returns  of  its  membership,  the  courts  are  not  for  that  reason 
required  to  aid  ono  who  was  appointed  to  a  vacancy  in  one  of  the 
houses  contrary  to  a  provision  of  the  Constitution,  in  his  endeavor 
to  sepure  the  emoluments  attached  to  the  office. 

Mandamu^ — Lies,  When. 

9.  To  obtain^  the  aid  of  a  court  by  mandamus^  relator  must  estab- 
lish a  clear  legal  right  in  himself  to  the  relief  prayed  for,.^aiid  a 
violation  of  duty  by  the  person  or  officer  sought  to  be  coerced. 

Legislature — Illegal    App  ointment — Compensation — Mandamus — ^Improper 
Remedy. 

10.  Held,  that  relator  having  acquired  his  membership  in  the  house 
of  representatives  by  appointment  instead  of  by  election  as  pro- 
vided by  the  Constitution,  he  was  not  under  the  above  rule,  entitled 
to  the  aid  of  a  writ  of  mandamus  to  compel  the  state  treasurer  to 
pay  him  the  emoluments  attached  to  the  office. 

Appeal  from  the  District  Covrt  of  Lewis  and  Clark  County; 
W,  H.  Poorman,  Jvdge. 

Mandamtis  proceedings  by  the  State  on  the  relation  of  William 
Cutts  against  H.  L.  Hart,  as  state  treasurer,  to  compel  pay- 
ment of  a  warrant  issued  to  relator  in  payment  of  mileage  and 
per  diem  as  member  of  the  house  of  representatives  pursuant 
to  appointment  to  fill  a  vacancy  caused  by  death.  Reversed, 
with  directions  to  dismiss  the  proceeding. 

Cause  submitted  on  briefs  of  Counsel. 

Mr,  S,  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Appellant. 

Messrs,  Galen  dk  Mettler  and  Mr,  E.  O,  Toomey,  for  Ee- 
spondent. 
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MR.  JUSTICE  HURLY  delivered  the  opinion  of  the  court. 

Relator  institulfed  mandamus  proceedings  against  H.  L.  Hart, 
state  treasurer,  to  enforce  payment  of  a  warrant  issued  to  rela- 
tor as  and  for  salary  as  a  member  of  the  house  of  representa- 
tives of  the  fifteenth  session. 

On  or  about  February  7,  1917,  Jerry  J.  Flannigan,  a  mem- 
[1]  ber  of  the  house,  elected  from  Silver  Bow  county,  died, 
and  thereupon  the  governor  issued  to  relator  a  commission  to 
fill  the  Vacancy  caused  by  the  death  of  Flannigan,  no  election 
having  been  had  to  fill  the  vacancy,  and  on  such  date  relator 
was  seated  as  a  member  of  such  house  and  continued  as  a  mem- 
ber thereof.  At  the  close  of  the  session  there  was  issued  to 
him  a  warrant  in  payment  of  his  per  diem  and  mileage,  pursu- 
ant to  a  resolution  of  the  house,  payment  of  which  was  refused 
by  the  state  treasurer,  defendant  herein.  The  facts  are  uncon- 
troverted  by  the  defendant.  Judgment  was  granted  in  favor 
of  relator  in  the  district  court. 

Section  9,  Article  V,  of  our  Constitution,  provides :  **  *  *  * 
Each  house  •  •  •  shall  judge  of  the  elections,  returns  and 
qualifications  of  its  members.'' 

*'Sec.  45.  When  vacancies  occur  in  either  house,  the  gov- 
ernor or  the  person  exercising  the  functions  of  the  governor 
shall  issue  writs  of  election  to  fill  the  same." 

Section  420  of  the  Revised  Codes  provides:  **An  office  be- 
comes vacant     *     *     *    on  the  death  of  the  incumbent." 

"Sec.  422.  Whenever  a  vacancy  •  •  •  occurs  in  either 
house  of  the  legislative  assembly,  the  governor  must  at  once 
issue  a  writ  of  election  to  fill,  such  vacancy. 

**Sec.  423.  When  any  office  becomes  vacant,  and  no  mode 
is  provided  by  law  for  filling  such  vacancy,  the  governor  must 
fill  such  vacancy  by  granting  a  commission  to  expire  at  the 
end  of  the  next  legislative  assembly  or  at  the  next  election  by 
the  people." 

It  is  contended  by  respondent  that  Flannigan  having  died 

« 

during  a  session  of  the  legislature  and  there  being  no  mode 
provided  by  the  Code  for  filling  the  vacancy  during  the  time 
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which  would  elapse  before  the  election  could  be  had,  these  sec- 
tions, and  particularly  section  423,  authorized  an  appointment 
by  the  governor,  which  view  was  adopted  by  the  house. 

Section  29,  Article  III,  of  the  Constitution  provides:  "The 
provisions  of  this  Constitution  are  mandatory  and  prohibitory, 
jonless  by  express  words  they  are  declared  to  be  otherwise." 
In  our  view,  the  Constitution  (Art.  V,  sec.  45,  supra),  provides 
the  only  means  for  filling  a  vacancy  occurring  by  death  or 
resignation  of  a  member.  The  Constitution  being  mandatory 
as  to  the  subjects  on  which  it  speaks  (sec.  29,  supra),  and  hav- 
ing provided  that  when  vacancies  occur  in  either  house,  the 
governor  shall  issue  writs  of  election  to  fill  the  same,  the  people 
retained  in  themselves,  and  in  themselves  alone,  the  power  to 
fill  vacancies  in  the  legislative  bodies.  There  being,  by  the 
[2]  terms  of  the  constitutional  provision  above  referred  to,  a 
''mode  provided  by  law  for  filling  such  vacancy,"  the  provisions 
of  the  statute  (sec.  423)  do  not  apply  here;  and  relator's  ap- 
pointment having  been  made  contrary  to  the  provisions  of  the 
Constitution,  he  was  at  most  a  de  facto  officer. 

The  right  of  a  public  officer  to  compensation  for  the  perform- 
[3]  ance  of  duties  imposed  upon  him  by  law  does  not  rest 
upon  contract,  but  is  incidental  to  the  right  to  hold  office. 
(McGmc  V.  Corby,  37  Mont.  249,  17  L.  R.  A.  (n.  s.)  1263,  95 
Pac.  1063;  22  R.  C.  L.,  p.  525  et  seq.) 

An  officer  de  facto  has  been  said  to'  be  one  in  possession  of 
[4]  an  office  and  discharging  its  functions  under  color  of  au- 
thority or  of  title  derived  from  irregular,  informal  or  defective 
appointment  or  election.  (22  R.  C.  L.,  p.  523,  and  cases  cited.) 
[5]  It  is  a  generally  recognized  rule  that  a  de  facto  officer 
cannot  recover  the  compensation  annexed  to  the  office,  and  that, 
while  the  acts  of  such  officer  are  valid  so  far  as  they  concern 
the  public  or  the  rights  of  third  persons,  when  he  sues  in  his 
own  right  to  recover  fees  or  salary  due  him  by  virtue  of  the 
office,  he  must  show  that  he  is  an  officer  de  jure.  {People  v. 
Hopson,  1  Denio  (N.  Y.),  574;  People  v.  Howe,  111  N.  Y.  499, 
66  L.  R.  A.  664,  69  N.  E.  1114;  People  v.  Potter,  63  Cal.  127; 
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Christian  ▼.  Oibbs,  53  Miss.  314;  Vicksburg  y.  Oroome  (Miss.), 
24  South.  306;  McCue  v.  Wapello  County,  56  Iowa,  698,  41 
Am.  Rep;  134,  10  N.  W.  248;  Santis  v.  K%7ig,  40  Conn.  298; 
Meagher  v.  Storey  County,  5  Nev.  244;  Dillon  v.  Myers, 
Brightly  N.  P.  (Pa.)  426;  Colh  v.  Hammock,  82  Ark.  584, 
102  S.  W.  382;  Eubank  v.  Montgomery  County,  127  Ky.  261, 
128  Am.  St.  Rep.  340,  16  Ann.  Cas.  483,  105  S.  W.  418;  York 
V.  St,  Paul,  62  Minn.  250,  64  N.  W.  565.) 

In  State  ex  rel,  Bovlware  v.  Porter,  55  Mont.  471,  178  Pac. 
832,  this  court  said:  "It  is  nevertheless  the  contention  that 
when  he  [a  public  oflScer]  comes  into  court  to  enforce  the  pay- 
ment of  compensation  on  account  of  his  services,  he  must  as- 
sume the  burden  of  showing  that  he  is  in  right  as  well  as  in 
fact  a  member  of  the  house.  We  agree  with  this  contention, 
for  it  is  the  general  rule  that  the  emoluments  follow  the  legal 
title  to  the  oflSce.'* 

While  there  are  exceptions  to  these  rules,  this  case  Is  not 
within  any  of  them.  On  the  general  subject  of  actions  brought 
by  a  de  facto  oflScer  to  recover  the  salary  annexed  to  the  ofiSce, 
see  (Tonstantineau  on  the  "De  Facto  Doctrine,"  sections  236 
and  237,  and  cases  cited.  (Throop  on  Public  OflBcers,  sec.  510; 
Mechem  on  Public  Officers  and  Offices,  sec.  331;  22  R.  C.  L., 
p.  321  et  seq.) 

As  indicating  some  of  the  points  directly  passed  upon  in  the 
cited  cases,  the  following  briefs  references  are  given: 

One  who  has  occupied  an  office  to  which  he  is  ineligibk  is  not 
[6]  entitled  to  maintain  an  action  for  the  salary  thereof. 
(Vicksburg  v.  Grooms  (Miss.),  24  South.  306.) 

When  a  statute  provides  that  an  officer  shall  be  appointed  in 
[7]  a  certain  way,  if  he  be  appointed  in  a  manner  different 
from  that  provided  by  statute,  held,  he  cannot  recover  as  a  de 
facto  officer.     {Phelon  v.  Orenville,  140  Mass.  386,  5  N.  E-  269.) 

In  Sheridan  v.  St,  Louis,  183  Mo.  25,  2  Ann.  Cas.  480,  81 
S.  W.  1082,  the  facts  were  very  similar  to  those  here  involved. 
One  Vogel  was  elected  as  a  member  of  the  house  of  delegates 
of  the  city  of  St.  Louis,  defeating  Sheridan,  the  plaintiff  above 
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named.  When  the  house  organized,  a  contest  was  initiated 
against  Vogel  on  the  ground  that  he  had  been  convicted  of 
crime  and  hence  was  ineligible.  Upon  these  charges,  he  was 
unseated  and  Sheridan,  having  received  the  next  highest  num< 
ber  of  votes,  was  declared  entitled  to  the  seat  by  a  vote  of  the 
house,  and,  during  the  session,  the  auditor  was  directed  to  draw 
him  a  warrant  for  the  salary  amounting  to  $600.  After  hold- 
ing that  under  the  statute  of  Missouri,  Sheridan  was  not  duly 
elected,  notwithstanding  the  provision  of  the  city  charter  as 
follows:  **Each  house  •  •  •  shall  be  the  sole  judge  of  the 
qualification,  election  and  returns  of  its  own  members,"  etc., 
the  court  held  that,  it  appearing  that  Sheridan  had  been  de- 
clared elected  contrary  to  the  provisions  of  law,  his  suit  for 
salary  could  not  be  maintained  regardless  of  the  action  of  the 
house  in  seating  him  and  authorizing  payment  of  his  salary. 
(See,  also,  Dillon  on  Municipal  Corporations,  5th  ed.,  sec.  381, 
and  note  thereto.) 

Suppose  that  one,  not  an  American  citizen  and  who  has  not 
even  declared  his  intention  to  become  one,  should  be  a  success- 
ful candidate  at  the  polls  for  a  seat  in  the  legislative  assembly 
and  seated  despite  his  noncitizenship ;  what  right  could  be  shown 
in  his  favor,  should  he  bring  mandamtbs^  to  recover  his  salary  if 
his  petition  disclosed  on  its  face  that  he  was  not  a  citizen?  Or 
suppose  that  upon  the  candidacy  of  such  person,  proceedings 
should  be  brought  to  prevent  his  name  being  placed  upon  the 
election  ballots ;  can  it  be  doubted  that  the  court  could  restrain 
the  placing  of  the  same  thereon,  when  his  ineligibility  was  made 
to  appear,  even  though,  if  elected,  the  legislature  might  pos- 
sibly seat  him  as  a  member! 

People  ex  rel,  Sherwood  v.  State  Board  of  Canvassers,  129 
N.  Y.  360,  14  L.  R.  A.  646,  29  N.  E.  345,  involved  the  question 
whether  one  who  was  ineligible  under  the  Constitution  of  New 
York  to  a  seat  in  the  legislative  assembly,  and  who  had  received 
a  majority  or  plurality  in  his  candidacy  for  election  to  the  as- 
sembly, could  compel  the  state  board  of  canvassers  by  mand<h 
mus  to  issue  to  him  a  certificate  of  election.    The  court  said: 
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"But  it  is  claimed  that  we  have  no  jurisdiction  to  determine 
that  the  relator  was  ineligible  to  the  ofSce  of  senator,  because 
the  Constitution,  in  section  10  of  A^icle  3,  provides  that  each 
house  of  the  legislature  'shall  be  the  judge  of  the  elections, 
returns,  and  qualifications  of  its  own  members.'  The  courts 
cannot  interfere  with  this  jurisdiction  of  the  senate.  Whatever 
may  be  determined  here  or  elsewhere  as  to  the  election  or  qualifi- 
cations of  the  relator,  or  the  result  of  the  election  in  the  twenty- 
seventh  senatorial  district,  when  the  senate  convenes,  and  not 
until  then,  it  will  have  absolute  jurisdiction  of  the  whole  sub- 
ject, and  may  determine  which  of  the  two  persons  claiming  seats 
therein  was  duly  elected  and  qualified  to  sit  therein ;  and  it  may 
determine  that  one  was  ineligible  and  that  the  other  was  not 
elected,  and  that  thus  there  is  a  vacancy  in  that  district  calling 
for  a  new  election.  It  is  undoubtedly  true  that  the  courts  can- 
not by  qtu)  warranto  try  the  title  t^  a  legislative  office ;  tut  this 
is  not  such  a  case.  Here  the  relator  comes  into  court  and  asks 
its  aid  to  clothe  him  with  apparent  title  to  an  office,  and  by  its 
affirmative  action  to  remove  obstacles  which  stand  in  his  path- 
way in  his  proposed  intrusion  into  the  office;  and  upon  the 
undisputed  facts  the  court  is  able  to  see  that  he  is  ineligible, 
and  it  simply  determines  that  it  will  not  aid  him;  and  in  mak- 
ing such  determination  it  in  no  way  infringes  upon  the  juris- 
diction confided  to  the  senate.  It  simply  exercises  a  jurisdic- 
tion which  he  has  invoked." 

There  can,  of  course,  be  no  question  that  under  the  Consti- 
[8]  tution,  plenary  power  is  lodged  in  each  house  to  judge 
of  the  qualifications,  elections  and  returns  of  its  membership; 
nevertheless,  when  it  appears  that  such  body  has  proceeded  in 
an  unconstitutional  manner,  the  courts  are  not  permitted  to  lend 
their  assistance  in  aid  of  one  who  sues  for  his  emoluments, 
basing  his  rights  upon  such  action. 

We  are  not  concerned  here  with  the  right  of  a  de  facto  officer 
to  sue  upon  qiumtum  meruit  foj  the  value  of  services  rendered. 
[9]  In  this  proceeding,  relator  desires  the  court  by  mandamus 
to  compel  the  state  treasurer  to  pay  him  the  compensation  which 
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he  alleges  is  due  him  by  reason  of  his  appointment  and  services. 
To  obtain  the  aid  of  a  court  by  mcmdofn/us,  a  party  must  estab- 
lish a  clear  legal  right  in  himself  to  the  relief  prayed  for,  and 
a  violation  of  duty  upon  the  part  of  the  person  or  officer  sought 
to  be  coerced.  (Rev.  Codes,  sec.  7214;  State  ex  rd.  Beach  v. 
District  Court,  29  Mont.  265,  74  Pac.  498 ;  State  ex  rel.  DonUn 
V.  Board  of  Co.  Commissioners,  49  Mont.  517,  143  Pac.  984.) 

Relator  having  acquired  his  membership  in  the  house  of  rep- 
[10]  resentatives  in  a  maimer  not  provided  for  by  the  Consti- 
tution, and  his  petition  disclosing  this  fact  on  its  face,  he  does 
not  bring  himself  within  any  rule  entitling  him  to  the  aid  of  a 
writ  of  mandanms. 

The  judgment  appealed  from  is  reversed,  with  directions  to 
fhe  district  court  to  dismiss  the  proceeding. 

Reversed, 

Mr.  Chief  Justice  Brantly  and  Assooutb  Justicbb  Hollo- 
WAT,  Matthews  and  Cooper  concur. 


STATE   BX  RBii.  ZOSEL,  Relator,  v.  DISTRICT   COURT 

ST  AL.,  Respondents. 

(No.  4,513.) 
(Submitted  November  22,  1919.    Decided  December  10,  1919.) 

[185  Pac.  1112.] 

V 

Contempt  —  District  Court — Jurisdiction — Bevieu^  —  Becordr- 
Certiorari — Supervisory  Control — Waters  and  Water  Rights 
— Defenses — Development  of  New  Supply. 

Waters  and  Water  Eightfl^-Rights  of  Appropriator — ^Inerease  in  Flow  of 
Stream. 

1.  The  rights  of  the  appropriator  of  the  waters  of  a  stream  are 
limited  to  its  natural  condition  at  the  time  the  appropriation  is 
made,  and  are  not  enlarged  by  subsequent  improvements  made  hj 
another  which  increase  the  supply  flowing  in  it. 

Same — I>evelopment  of  New  Supply — Bight  to  Use. 

2.  A  person  who  by  his  own  exertions  creates  a  new  or  independent 
source  of  water  supply — one  which  would  not  otherwise  have  flowed 
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in  a  stream,  the  waters  of  wbieli  have  been  appropfiated — has  th« 
prior  right  to  use  it  to  the  extent  of  the  increase. 

Same — Adjudicated  Bights — What  Constitutes  Contempt. 

3.  Where  all  the  water  flowing  in  a  stream  was  needed  by  prior 
appropriators  according  to  rights  adjudicated  by  decree  of  court,  the 
use  of  a  portion  thereof  by  a  junior  appropriator  constituted,  prima 
facie,  a  violation  of  the  decree  and  a  contempt  of  court. 

Same — Contempt — Defenses — What  Competent  to  be  Shown. 

4.  One  charged  with  contempt  of  court  because  of  a  violation  of 
a  decree  adjudicating  rights  to  the  use  of  water  flowing  in  a  stream 
may,  for  the  purpose  of  exonerating  himself  and  for  no  other,  show 
that  by  his  own  efforts  he  had  developed  an  independent  water 
supply  and  that  th«  quantity  used  by  him  did  not  exceed.the  amount 
so  developed. 

Same — Title  to  Water — Not  Determinable  in  Contempt  Proceeding. 

5.  The  right  to  the  Exclusive  use  of  water  in  a  stream  alleged  to 
have  been  developed  by  the  efforts  of  one  who  was.  not  entitled  to 
the  use  of  any  of  the  natural  supply  flowing  therein  if  it  was  needed 
by  prior  appropriators,  was  not  determinable  in  contempt  proceed- 
ings in  which  he  was  on  trial  fox  a  violation  of  the  decree  adjudi- 
cating the  rights  of  the  users  of  water  taken  from  the  stream. 

Ck>ntempt — ^District  Court — Juriediiction. 

6.  For  the  violation  of  a  lawful  judgment  or  order  of  the  district 
court,  it  alone  has  authority  to  inflict  punishment,  the  right  of 
appeal  being  denied. 

Same— C?«^iorari — Supervisory  Control. 

7.  Certiorari  lies  to  review  the  action  of  the  district  court  in  ad- 
judging one  guilty  of  contempt  if  it  acted  without  jurisdiction; 
whereas  supervisory  control  is  the  proper  remedy  where  the  court), 
acting  within  jurisdiction,  does  so  in  a  manner  so  arbitrary  and 
unlawful  as  to  be  tyrannical. 

Same— Supervisory  Control — Becord — Beview. 

8.  On  application  for  writ  of  supervisory  control  to  review  an  order 
adjudging  one  guilty  of  contempt,  the  supreme  court  is  limited  to 
an  examination  of  the  record  for  the  purpose  of  ascertaining  whether 
there  waa  any  substantial  evidence  to  justify  the  court's  action. 

Same— Witnesses — Credibility — Weight   of   Testimony — Not   Beviewable 
by  Supreme  Court. 

9.  The  credibilitjr  of  the  witnesses  heard  by  the  district  court  in  a 
contempt  proceeding  and  the  weight  to  be  given  to  their  testimony 
were  matteni  for  its  determination,  and  not  reviewable  by  the  su- 
preme court  on  application  for  writ  of  supervisory  control. 

Original  application  by  the  State,  on  the  relation  of  William 
Zosel,  to  review  an  order  of  the  District  Court  of  Powell  County, 
and  Geo.  B.  Winston,  the  judge  thereof,  adjudging  relator  guilty 
of  contempt  and  imposing  a  fine.    Proceedings  dismissed. 

Mr,  Edward  Horsky,  for  Relator,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  8.  P.  WUson,  for  Respondents,  submitted  a  brief  and 
made  oral  argument. 
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MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  an  action  pending  in  Powell  county,  wherein  William 
Zosel  was  a  defendant,  a  judgment  was  rendered  on  March  2, 
1906,  determining  the  relative  rights  of  the  parties  to  the  use 
of  the  waters  of  Cottonwood  Creek  and  Baggs  Creek,  its  tribu- 
tary. Zosel  was  awarded  the  right  to  the  use  of  100  inches  as 
of  date  March  1,  1883,  and  75  inches  as  of  date  March  1,  1884. 
There  were  prior  appropriations  aggregating  more  than  1,600 
inches.  On  June  10  of  this  year,  the  water  flowing  in  these 
creeks  was  less  than  1,000  inches,  and  the  commissioner  ap- 
pointed by  the  court  to  distribute  the  water  under  the  decree 
closed  the  headgates  to  Zosel's  ditches  in  order  to  permit  the 
water  which  Zosel  was  using,  to  flow  down  to  the  prior  appro- 
pfiators.  Zosel  reopened  the  headgates  and  continued  to  use 
about  100  inches  of  water  until  he  was  arrested,  charged  with 
contempt.  The  trial  resulted  in  an  order  adjudging  him  guilty 
and  imposing  a  fine.  To  review  that  order  this  proceeding  was 
instituted. 

Upon  the  trial  Zosel  admitted  that  he  had  reopened  the  head- 
gates  to  his  ditches  and  used  the  water  in  defiance  of  the  com- 
missioner, but  undertook  to  show  that  his  use  of  the  water  did 
not  impair  the  right  of  any  prior  appropriator ;  that  by  early 
irrigation  of  his  land  there  was  created  a  subterranean  storage 
system  upon  his  land  from  which,  during  the  later  irrigation 
season,  there  was  returned,  in  seepage,  water  to  the  creeks — as 
much  water  as  he  was  using  through  his  ditches — ^and  that  this 
condition  prevailed  at  the  time  of  the  alleged  contemptuous 
acts  of  which  complaint  was  made. 

When  an  appropriation  is  made  of  the  waters  of  a  stream, 
[1, 2]  the  rights  of  the  appropriator  are  limited  to  the  natural 
condition  of  the  stream  at  the  time  the  appropriation  is  made, 
and  are  not  enlarged  by  subsequent  improvements  made  by  an- 
other which  increase  the  supply  flowing  in  the  stream,  and  if 
such  other  person  by  his  own  exertions  increases  the  available 
supply,  he  has  the  prior  right  to  use  it  to  the  extent  of  the 
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increase.  It  is  not  sufficient,  however,  that  the  increase  is  occa- 
sioned by  the  mere  removal  of  obstructions  which  accelerates 
the  flow.  It  must  constitute  a  new  or  independent  source  of 
supply, — a  supply  which  would  not  otherwise  have  flowed  in  the 
stream.  {Beaverhead  Carwl  Co,  v.  Dillon  E,  L.  &  P,  Co.,  34 
Mont.  135,  140,  85  Pac.  880;  Smith  v.  Duff,  39  Mont.  382,  391, 
133  Am.  St.  Rep.  587,  102  Pac.  984;  Spa/ulding  v.  Stone,  46 
Mont.  483,  488,  129  Pac.  327.) 

By  the  terms  of  the  decree,  whenever  the  waters  of  these 
[8]  streams  receded  to  an  amount  less  than  1,619  inches,  rela- 
tor was  not  entitled  to  the  use  of  any  of  the  water  which  con- 
stituted a  part  of  the  natural  supply,  if  the  water  was  needed 
by  the  prior  appropriators ;  and  it  appearing  that  all  the  water 
flowing  in  the  streams  was  needed  by  the  prior  appropriators, 
relator's  use  of  a  portion  of  the  water  constituted,  prima  facie, 
a  violation  of  the  decree  and  a  contempt  of  court.  (Rev.  Codes, 
sec.  7309.) 

To  exonerate  himself  from  the  charge  of  contempt,  and  for 
[4]  that  purpose  only,  it  was  competent  for  relator  to  show 
that,  by  his  own  efforts,  he  had  developed  an  independent  source 
of  supply  and  that  the  quantity  of  water  used  by  him  did  not 
exceed  the  amount  so  developed.  He  could  not,  however,  estab- 
lish  his  right  to  the  use  of  the  so-called  developed  water  as 
[6]  against  the  prior  appropriators.  The  title  to  property  can- 
not be  tried  in  a  contempt  proceeding.  {Ryan  v.  Quinlo/n,  45 
Mont.  521,  530,  124  Pac.  512.)  If  relator  has  acquired  the 
right  to  which  he  lays  'claim,  he  must  have  it  determined  in  a 
civil  action  to  which  others  interested  may  be  made  parties. 

Contempt  proceedings  are  swi  generis,  {State  ex  rel.  Boston 
[6]  cfe  Mont.  Co.  V.  Judges,  30  Mont.  193,  76  Pac.  10.)  J'or 
the  violation  of  a  lawful  judgment  or  order  of  the  district  court, 
that  court  alone  has  authority  to  inflict  punishment,  and  so  far 
exclusive  is  the  authority  that  by  express  legislative  declaration 
the  right  of  appeal  is  denied.     (Rev.  Codes,  sec.  7322.) 

If,  in  adjudging  one  guilty  of  contempt,  the  court  acts  with- 
[7,  8]     out  jurisdiction,  the  proceedings  may  be  reviewed  on 
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certiorari  (sec.  7322,  above),  and  in  exigent  cases  where  the 
court  acts  within  jurisdiction,  but  in  a  manner  so  arbitrary  and 
unlawful  as  to  be  tyrannical,  this  court  may  intervene  by  virtue 
of  the  power  conferred  by  the  Constitution,  to  exercise  super- 
visory control  over  inferior  courts,  (State  ex  rel,  Sutton  v. 
District  Court,  27  Mont.  128,  69  Pac.  988 ;  State  ex  rd.  Coleman 
V.  District  Court,  51  Mont.  195,  149  Patf.  973.)  In  such  a  case, 
however,  our  review  of  the  proceedings  is  limited  to  an  exami- 
nation of  the  record  for  the  purpose  of  ascertaining  whether 
there  is  any  substantial  evidence  to  justify  the  order  adjudging 
the  accused  guilty.  (Staie  ex  rd.  Boyle  v.  District  Court,  27 
Mont.  134,  69  Pac.  671.) 

In  reaching  the  conclusion  that  the  relator,  in  this  instance, 
[9]  was  guilty,  the  trial  court  necessaiily  passed  upon  the 
credibility  of  the  witnesses  and  the  weight  to  be  given  to  their 
testimony.    Those  subjects  are  excluded  from  our  review. 

There  is  some  substantial  evidence  to  justify  the  order,  and, 
therefore,  this  is  not  a  proper  case  for  our  interference. 

The  motion  to  quash  is  sustained  and  the  proceedings  are 

dismissed. 

Dismissed. 

Mr.  Chusf  Justice  Braktly  and  Assogutb  Justices  Hubly 
and  Cooper  concur. 
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LINDSAY,  Appellant,  v.  HOGAN,  Admb.,  Respondent. 

(No.  4,053.) 
(Submitted  November  12,  1919.    Decided  December  13,  1910.) 

[185  Pac.  1118.] 

Execidors  and  Administrators — Estates' of  Deceased  Persons — 
Claims  Against — Presentation — Notice  of  Rejection — Statute 
of  Limitations. 

Executori  ^^  AdOninistratoii^— Eetates  of  Deceased  Persootf— Presenta- 
tion of  Claims. 

1.  Where  a  claim  a^inst  an  estate  has  once  been  presented  to  the 
administrator  or  executor  and  rejected,  the  claimant  cannot  there- 
after, in  evasion  of  section  7530,  Revised  Codes,  again  present  the 
same  claim,  differing  from  the  former  only  in  form  and  detail. 

flame  —  Presentation  of  Claims  in  Improper  Form — Second  Presentation 
Permissible — When. 

2.  Presentation  of  a  claim  against  an  estate  in  improper  form  and 
consequent  rejection  by  the  administrator  or  executor  do  not  bar 
a  second  presentation  in  due  form,  provided  the  time  has  not  elapsed 
in  which  claims  may  be  presented. 

Same— Claims  Against  Estates — Statute  of  Limitations. 

3.  Under  eectioii  7530,  Bevised  Codea,.  a  creditor  of  an  estate  moist 
bring  suit  upon  his  claim  within  'three  months  after  its  rejection, 
if  then  due;  otherwise  within  two  months  after  it  becomes  due. 
Plaintiff's  claim  was  due  at  the  date  of  its  rejection.  The  three 
months'  period  within  which  action  could  be  commenced  had  expired 
seven  days  before  he  began  suit.    H^d,  that  the  action  was  barred. 

Same — Rejection  of  Claims — Notice. 

4.  Creditors  of  estates,  after  presentation  of  their  claims,  must 
make  inquiry  as  to  the  action  taken  by  executor,  administrator  or 
the  district  judge  with  reference  to  them  in  order  to  preserve  their 
rights  in  case  of  rejection,  the  statute,  while  requiring  each  to  in- 
dorse thereon  hia  allowance  or  rejection  with  the  day  and  date 
thereof,  not  making  it  the  duty  of  either  to  notify  claimants  of 
their  rejection. 

Appeals  from  the  District  Court  of  Silver  Bow  County;  John 
B.  McCleman,  Judge. 

Action  by  John  Lindsay  against  John  P.  Hogan,  as  adminis- 
trator of  the  estate  of  George  A.  Qriggs,  deceased.  From  a 
judgment  for  defendant  and  an  order  denying  him  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Mr.  J.  E.  Healy,  for  Appellant^  submitted  a  brief  and  argued 
the  cause  orally. 
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Mr,  Joseph  B.  Jackson,  for  Respondent,  submitted  a  brief; 
Mr.  N.  A,  Botering,  of  Counsel,  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Plaintiff  brought  this  action  in  a  justice's  court  of  Silver 
Bow  county  oh  February  1,  1916,  to  recover  of  defendant,  as 
administrator  upon  the  estate  of  George  Albert  Griggs,  de- 
ceased, the  sum  of  $250  for  services  alleged  to  have  been  ren- 
dered the  said  Griggs  in  his  lifetime  at  his  special  instance  and 
request,  by  plaintiff,  in  his  professional  capacity  as  attorney 
and  counselor  at  law.  The  defendant  in  his  answer  put  in  issae 
the  rendition  and  value  of  the  services  and  alleged  that  the 
cause  of  action  was  barred  by  the  provisions  of  section  7530  of 
the  Revised  Codes.  From  a  judgment  in  plaintiff's  favor,  de- 
fendant appealed  to  the  district  court.  A  trial  in  that  court 
resulted  in  a  judgment  for  defendant.  The  cause  is  before  this 
court  on  appeal  by  plaintiff  from  this  judgment  and  an  order 
denying  him  a  new  trial.  The  only  question  submitted  for  de- 
cision is  whether  the  district  court  correctly  ruled  that  plain- 
tiff's cause  of  action  is  barred  by  the  statute. 

The  deceased  died  intestate  on  February  11,  1915.  The  de- 
fendant qualified  as  his  administrator  on  March  31.  The  first 
publication  of  notice  to  creditors  was  on  April  3.  It  directed 
that  creditors  should  present  their  claims  within  ten  months 
thereafter  at  the  oflBce  of  W.  A.  Jackson,  defendant's  attorney, 
at  358  Phoenix  Block,  Butte,  Montana.  On  July  23  the  plaintiff 
presented  his  claim  in  proper  form,  in  every  particular  except 
that  it  stated  that  the  services  had  been,  rendered  between  April 
15  and  May  25,  in  1915,  whereas  they  had  been  rendered  in 
the  year  1914.  The  defendant  rejected  it  on  July  26,  indors- 
ing his  rejection  thereon,  and  notified  plaintiff  of  his  action 
by  mail  on  July  28.  On  October  26  plaintiff  again  presented 
the  claim  in  proper  form  by  registered  mail.  This  the  defend- 
ant rejected  the  same  day,  indorsing  his  rejection  thereon,  but 
did  not  notify  the  plaintiff  of  his  action.    He  filed  the  claim 
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with  the  clerk  on  November  2.  On  November  5  or  6  plaintiff 
gained  a  knowledge  of  the  rejection  while  examining  the  files 
in  the  clerk's  office. 

Section  7530  of  the  Revised  Codes  is  as  follows:  "When  a 
[1]  claim  is  rejected  either  by  the  executor  or  administrator, 
or  the  judge,  the  holder  must  bring  suit  in  the  proper  court 
against  the  executor  or  administrator  within  three  months  after 
the  date  of  its  rejection,  if  it  be  then  due,  or  within  two  months 
after  it  becomes  due,  otherwise  the  claim  shall  be  forever 
barred."  When  a  claim  has  once  been  presented  in  proper 
form  and  rejected,  the  claimant  may  not  be  permitted  there- 
after to  evade  the  statute  by  making  another  presentation 
founded  upon  the  same  transaction,  differing  from  the  former 
only  in  form  and  detail.  {Titiis  v.  Poole,  145  N.  Y.  414,  40 
[2]  N.  E.  228.)  But  if  a  creditor  attempts  to  present  his 
claim  for  allowance,  and  for  some  reason  it  is  not  presented  in 
proper  form,  no  valid  reason  suggests  itself  why  he  may  not 
present  it  again  in  due  form,  provided  he  does  so  before  the 
time  has  elapsed  in  which  claims  may  be  presented.  {Westbay 
V.  Gray,  116  Cal.  660,  48  Pac.  800.)  It  would  seem  that  a 
second  presentation  is  absolutely  necessary  in  such  case  to  enable 
the  claimant,  if  it  should  be  rejected,  to  maintain  his  action 
thereon;  for  unless  the  claim  upon  which  he  founds  his  action 
is  ip.  proper  form,  it  will  be  excluded  as  incompetent  when 
offered  in  evidence  at  the  trial.  The  claim  presented  in  July 
contained  an  impossible  date ;  hence  the  presentation  was  nuga- 
tory and  plaintiff  was  at  liberty  to  make  the  presentation  on 
October  26. 

The  statute  declares  that  the  claimant  must  bring  suit  upon 
[3]  his  claim  "within  three  months  after  the  date  of  its  rejec- 
tion,'* if  it  is  then  due.  Otherwise,  the  action  must  be  brought 
within  two  months  after  it  becomes  due.  Upon  the  face  of  it, 
plaintiff's  claim  was  due  at  the  date  of  its  rejection.  There- 
fore the  three  months  expired  upon  January  24,  or  seven  days 
before  plaintiff  commenced  his  action.  (Kelly  v.  Independent 
Pub.  Co.,  45  Mont.  127,  Ann,  Gas.  1913D,  1063,  38  L.  R.  A. 
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(n.  s.)  1160,  122  Pac.  735.)     The  bar  of  the  statute  was  then 
complete. 

The  plaintiff  contends  that  it  was  incumbent  upon  the  de- 
[4]  fendant  to  notify  him  of  the  rejection,  and  that  since  he 
neglected  to  do  so,  the  statute  did  not  begin  to  run  until  dis- 
covery of  the  rejection  by  plaintiff,  on  November  5  or  6.  Sec- 
tion 7528  declares  that  when  a  claim  has  been  presented,  the 
executor  or  administrator  must  indorse  thereon  his  allowance 
or  rejection  and  the  day  and  date  thereof.  If  he  allows  the 
claim,  it  must  be  presented  to  the  judge,  who  must  likewise 
indorse  upon  it  his  allowance  or  rejection,  but  nowhere  is  it 
made  the  duty  of  either  to  give  the  claimant  notice.  If  the 
executor,  or  the  administrator,  or  the  judge,  as  the  case  may 
be,  refuses  or  neglects  to  indorse  the  allowance  or  rejection, 
such  neglect  or  refusal  may,  on  the  tenth  day  after  presenta- 
tion, be  deemed  by  the  claimant  as  equivalent  to  a  rejection. 
Action  may  then  be  brought.  The  provisions  of  this  section, 
together  with  those  of  section  7530,  clearly  imply  that  the  obli- 
gation devolves  upon  the  claimant  to  make  inquiry  as  to  the 
action  which  has  been  taken  with  reference  to  his  claim  and, 
if  it  has  been  rejected,  to  act  accordingly.  For  this  purpose  the 
statute  allows  him  three  months.  This  court  cannot  write  into 
the  statute  the  requirement  which  the  legislature  deemed  it 
proper  to  omit. 

The  judgment  and  order  are  aflSrmed. 

'Affirmed. 

•  _ 

Associate  Justices  Hollowat,  Hublt  and  Coopeb  ooncnr. 


k 
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STATE,  Ebbpondbnt,  v.  POP  A,  Appellant. 

(No.  4,263.) 
(Submitted  December  10,  1919.    I>ecided  December  17,  1919.) 

[185  Pac.  1114.] 

Criminal  Lam — Mturder — Evidence — Oeneral  Reputation  of  De- 
fendant— Inadmissibility — Trial  Practice — Ofer  of  Proof — 
Appeal  from  Judgment — Evidence — Extent  of  Review, 

Appeal  from  Judgment — ^Extent  of  Beview  of  Evidence. 

1.  On  appeal  from  a  judgment,  tlie  supreme  court  is  limited,  in  its 
review  of  the  evidence,  to  an  examination  of  the  record  to  deter- 
mine whether  there  is  cmy  substantial  evidence  to  justify  the  ver- 
dict. 

Murder — ^Witnesses — Credibility— Weight  of  Evidence — Beview  on  Ap- 

ral. 
The  credibility  of  the  state's  chief  witness,  a  boy  thirteen  years 
of  age,  at  the  trial  of  the  slayer  of  the  father  of  tEe  boy,  ajid  the 
wei^t  to  be  given  to  his  testimony,  were  matters  for  determination 
by  the  juiy,  for  whose  judgment  the  supreme  court  on  appeal  may 
not  substitute  its  own,  in  the  absence  of  such  inherent  weakness  in 
his  testimony  as  would  destroy  it  as  legal  evidence. 

Trial  Practice — Offer  of  Proof — ^When  Necessary. 

3.  Where  an  objection  to  evidence  is  sustained  and  the  answer  of 
the  witness  is  not  apparent,  an  offer  of  proof  is  necessary  to  enable 
the  supreme  court  to  review  the  trial  court's  ruling; 

Oriminal  Law — General   Reputation — ^Evidence — Specific  Acts — ^Xnadimia- 
sibility — Exception  to  Rule. 

4.  Evidence  in  support  or  impeachment  of  the  character  of  one 
accused  of  crime  must,  as  a  rule,  be  confined  to  general  reputation, 
end  cannot  be  extended  to  particular  acts;  wbere  defendant,  how- 
ever, calls  a  witness  to  support  his  general  reputation,  he  may  on 
cross-examination  be  asked  concerning  rumors  of  specific  acts  which 
reflect  adversely  upon  defendant,  to  determine  whether  he  knows 
his  general  reputation  and,  if  ao,  to  te«t  his  truthfulness. 

Murder  —  General  Reputation  of  Defendant  —  When  Evidence  Inadmis- 
sible. 

5.  Under  the  rule  that  evidence  of  general  reputation  mu9t  be 
confined  to  the  particular  trait  of  character  impugned  in  the  alleged 
commission  of  the  crime  under  investigation,  evidence  of  tiie  general 
reputation  for  honesty  and  integrity  of  one  charged  with  homicide 
waa  irrelevant,  and  properly  excluded  where  no  attempt  ^d  been 
made  to  impeach  him. 

Appeal  from  District  Court  of  Valley  County;  John  Burly, 
Judge. 

George  Popa  was  convicted  of  murder  in  the  second  degree 
and  appeals  from  the  judgment  of  conviction.    Affirmed. 
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Mr.  Hmry  0.  SmitJi,  for  Appellant^  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  general,  for  Bespondent,  submitted  a  brief 
and  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  May  28,  1917,  George  Kozocar  was  shot  and  instantly 
killed  while  at  his  home  in  Valley  county.  The  defendant  was 
accused  of  having  murdered  him,  was  tried  and  convicted  of 
murder  in  the  second  degree,  and  has  appealed  from  the  judg- 
ment. The  brief  of  his  counsel  is  devoted  to  a  discussion  of 
the  sufficiency  of  the  evidence  and  certain  rulings  of  the  trial 
court  admitting  and  excluding  evidence. 

The  persons  present  at  the  time  of  the  tragedy  were  all 
foreigners,  presumably  Roumanians,  apparently  of  a  very  low 
order  of  intelligence.  Most  of  them  did  not  speak  or  under- 
stand the  English  language  at  all.  Two  or  three  of  them  were 
able  to  give  thigir  testimony  without  the  aid  of  an  interpreter, 
but  they  spoke  and  understood  English  so  imperfectly  that  it 
is  very  difficult  to  comprehend  the  evidence.  The  state's  case 
rests  largely  upon  the  testimony  of  Wessa  Kozocar,  the  thirteen 
year  old  son  of  the  deceased,  and  it  is  conceded  by  the  eminent 
counsel  for  defendant  that  if  this  testimony  is  worthy  of  be- 
lief, it  cannot  then  be  said  that  the  evidence  is  insufficient  to 
sustain  the  verdict  and  judgment. 

Briefly,  the  story  told  by  the  boy  is  to  this  effect :  Some  ten 
days  or  two  weeks  before  May  28,  Jake  Moreaitu  and  his  wife 
came  from  Canada  looking  for  a  location  upon  public  land. 
They  stopped  at  the  Kozocar  place  during  the  interval  under 
some  sort  of  arrangement  for  compensating  Kozocar  for  the 
accommodation  furnished.  About  May  25  they  began  prepara- 
tion to  leave,  and  employed  Popa  and  Alex.  Boulder  to  assist 
in  moving  their  property.     On  the  evening  of  May  27,  Popa 
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and  Boulder  came  to  the  Kozocar  place  and  remained  over- 
night On  the  morning  following,  Kozocat  and  Moreaitu  and 
his  wife  engaged  in  a  quarrel  over  the  amount  to  be  paid  Kozo- 
car in  settlement,  and  Moreaitu  and  his  wife  left  without  ad- 
justing the  diflference.  When  Popa  and  Boulder  prepared  to 
leave  with  their  team  and  wagon,  Kozocar  stepped  in  front  of 
the  horses  and,  with  a  monkey-wrench  in  his  hand,  forbade 
them  to  go  until  Moreaitu  should  return  and  make  settlement. ' 
Popa  then  went  into  the  Kozocar  house,  procured  a  shotgun, 
returned  to  within  a  few  feet  of  Kozocar  and  shot  him  in  the 
face,  causing  his  death.  This  story  is  corroborated  in  some 
particulars  by  the  wife  of  the  deceased,  who,  however,  testified 
that  she  was  not  in  a  position  to  observe  all  that  transpired. 
Except  in  one  important  particular,  it  does  not  di^er  from 
the  story  told  by  Popa  and  Boulder.  Their  version  is'  that, 
when  Kozocar  stepped  in  front  of  the  team,  he  struck  one  of 
Popa's  horses  in  the  head  with  the  wrench;  that  Popa  pro- 
tested and  gave  Kozocar  a  shove  to  one  side;  that  thereupon 
Wessa  went  into  the  house  and  procured  the  gun,  returned  and 
pointed  it  at  Popa,  who  seized  it  to  prevent  harm  to  himself, 
and  that  while  the  two  thus  held  the  gun,  it  was  accidentally 
discharged,  killing  Kozocar.  Wessa  and  his  mother  both  testi- 
fied to  violent  language  employed  by  Popa  to  Mrs.  Kozocar 
when  she  upbraided  him  for  shooting  her  husband.  Popa  and 
Boulder  admit  that  after  the  shooting  they  drove  away  and  did 
not  offer  to  render  any  assistance — did  not  even  examine  the 
body  of  Kozocar  to  ascertain  whether  he  was  dead. 

1.  On  appeal  from  a  judgment,  the  review  of  the  evidence  by 
[1]  this  court  is  limited  to  an  examination  of  the  record  to 
determine  whether  there  is  any  substantial  evidence  to  justify 
the  verdict.  (BuMer  v.  LaftiM,  53  Mont.  546,  562,  165  Pac. 
601;  Davm  v.  City  of  Great  Falls,  31  Mont.  9,  15,  77  Pac. 
309.)  While  the  story  told  by  the  boy,  when  reduced  to  cold 
print,  appears  to  contain  many  contradictions  and  inconsis- 
tencies, we  do  not  feel  disposed  to  say  that  it  is  so  far  in- 
herently improbable,  or  so  far  contradictory  and  inconsistent 
in  itself  as  to  render  it  unworthy  of  credence. 
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The  jury  had  the  advantage  of  seeing  the  boy  on  the  witness- 
[2]  stand,  observing  his  demeanor,  his  apparent  candor  or 
lack,  of  it,  and  his  ability  to  comprehend  the  questions  directed 
to  him  by  counsel,  and  they  may  have  been  able  to  explain 
satisfactorily  to  themselves  all  inconsistencies  and  apparent 
contradictions  in  his  story,  upon  the  theory  of  his  limited 
knowledge  of  the  English  language,  and  this  they  must  have 
done  and,  ^t  the  same  time,  credited  the  story  in  all  its  essen- 
tial particulars.  The  credibility  of  the  witness  and  the  weight 
to  be  given  to  his  testimony  were  matters  for  determination 
by  the  jury,  and,  in  the  absence  of  such  inherent  weakness  in 
the  testimony  as  would  destroy  it  as  legal  evidence,  we  may  not 
substitute  our  judgment  upon  it  for  theirs. 

2.  Certain  assignments  of  error  are  predicated  upon  rulings 
sustaining  objections  to  questions  asked  witnesses  for  defend^t, 
but  in  every  instance  counsel  failed  to  make  an  offer  of  proof. 
[3]  The  general  rule  repeatedly  announced  by  this  court  is 
controlling  here:  "Where  an  objection  to  evidence  is  sustained 
and  the  answer  of  the  witness  is  not  apparent,  an  offer  of 
proof  is  necessary  to  enable  the  supreme  court  to  review  the 
ruling."  {Trogdon  v.  Hcmson  Sheep  Co.,  49  Mont.  1,  4,  139 
Pac.  792,  793.) 

3.  Daniel  Black,  a  witness  called  by  the  defendant,  testified 
[4]  to  his  general  reputation  as  a  peaceable,  law-abidUng 
citizen.  On  cross-examination  he  was  asked  if  he  had  not 
heard  that  defendant  had  undertaken,  with  a  gun,  to  drive  a 
neighbor  from  his  claim,  and,  over  objections,  he  answered  in 
the  affirmative.  It  is  insisted  that  the  court  erted  in  over- 
ruling the  objection.  Evidence  given  either  in  support  or  im- 
peachment of  the  character  of  one  accused  of  crime  must,  as 
a  rule,  be  confined  to  general  reputation  and  cannot  be  ex- 
tended to  particular  acts.  (State  v.  Shadwelly  22  Mont  559, 
57  Pac.  281.)  But  whenever  a  defendant  calls  a  witness  to 
support  his  general  reputation,  he  subjects  him  to  all  legiti- 
mate cross-examination  and  himself  to  whatever  consequences 
may  result  therefrom.  The  purpose  of  cross-examining  the 
witness  concerning  rumors  of  specific  acts  which  reflect  ad- 
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versely  upon  the  accused  is  to  determine  whether  the  witness 
In  fact  knows  the  general  reputation,  and,  if  so,  whether  he  ia 
testifying  truthfully  in  regard  to  it. 

The  court  did  not  err  in  permitting  the  question  to  he  an- 
swered. The  county  attorney  was  well  within  the  limits  of 
appropriate  cross-examination.  (State  v.  Crow,  107  Mo.  341, 
346,  17  S.  W.  745.)  The  subject  was  recently  considered  by 
this  court  in  State  v.  Jones,  48  Mont.  505,  139  Pac,  441,  where 
the  roles  and  the  limitations  upon  them  will  be  found  stated 
at  length. 

4.  A  witness,  Theony,  called  by  defendant,  was  asked  if 
[5]  he  knew  the  defendant's  general  reputation  for  honesty 
and  integrity,  but,  upon  objection,  was  not  permitted  to  answer. 
It  is  the  rule  that  evidence  of  general  reputation  is  to  be  con- 
fined' to  the  particular  trait  of  character  impugned  in  the 
alleged  commission  of  the  crime  under  investigation.  (1 
Qreenleaf  on  Evidence,  Lewis'  ed.,  sec.  55;  3  Greenleaf  on  Evi- 
dence, Lewis'  ed.,  sec.  25 ;  1  Best  on  Evidence,  sec.  259 ;  4  Cham- 
berlayne  on  Evidence,  sec.  3288;  1  "Wharton  on  Criminal  Evi- 
dence, sec.  59;  1  Wigmore  on  Evidence,  sec.  59.) 

In  the  trial  of  one  accused  of  murder  where,  as  in  this  in- 
stance, no  attempt  is  made  to  impeach  him,  evidence  of  his 
general  reputation  for  honesty  and  integrity  is  altogether  irrel- 
evant. {People  V.  Cowgill,  93  Cal.  596,  29  Pac.  228 ;  People  v. 
Fair,  43  Cal.  137 ;  Kee  v.  State,  28  Ark.  155 ;  StaU  v.  Bloom, 
68  Ind.  54,  34  Am.  Rep.  247 ;  State  v.  Schuman,  89  Wash.  9, 
Ann.  Cas.  1918A,  633,  153  Pac.  1084.) 

The  other  assignments  do  not  merit  special  consideratipn. 
.We  have  examined  all  of  them  but  do  not  find  that  any  re- 
versible error  was  committed. 

The  judgment  is  affirmed. 

■Affirmed. 

Mb.  Chief  Justice  Brantlt  and  Associatb  Justices 
Matthews  and  Coopeb  concur. 

Mb.  Justice  Hubly,  being  disqualified,  did  not  hear  the  argu- 
ment and  takes  no  part  in  the  foregoing  decision. 
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STATE  BX  REL.  EOBISON,  Relatrix,  v.  DISTRICT  COURT 

ST  All.,  Respondents. 

(No.  4,491.) 
(Submitted  Noyember  17,  1919.    Decided  December  17,  1919.) 

[186  Pac.  335.] 

Supervisory  Control  —  EiLshamd  and  Wife  —  Divorce  —  Tem- 
porary Alimany  —  Separation  Agreement  —  Pviblic  Policy^ 
Marriage — Presumptions, 

Husband  and  Wife — Separation   Agreement — Effect  on  Obligationa  of 
Husband. 

1.  By  an  agreement  between  husband  and  wife  for  a  eeparatioa 
which  is  not  immediately  carried  into  execution,  the  former  does 
not  reKeve  himself  from  his  obligation  to  support  the  wife. 

Same — Agreements — Strict  Construction. 

2.  Under  section  3694,  Revised  Codes,  agreements  between  husband 
and  wife  are  to  be  scrutinized  most  carefully  and  construed  most 
strictly,  in  view  of  the  confidential  and  fiduciary  relations  between 
them. 

Same — Separation  Agreement — When  Void. 

3.  An  agreement  between  husband  and  wife  whereby  the  former 
is  absolved  from  the  legal  obligation  to  support  the  latter  should, 
in  the  absence  of  a  compliance  with  the  provisions  of  seetion  3695, 
Revised  Codes,  be  held  void  as  against  public  policy. 

Same — Separation  Agreement — ^Release  from  Support  of  Wife — Burden 
of  Proof. 

4.  Where  the  husband,  on  application  by  his  wife  for  temporary 
alimony  pending  determination  of  an  action  for  divorce,  relied  upon 
a  separation  agreement  as  a  bar  to  her  right  to  relief,  the  burden 
rested  upon  him  to  allege  and  prove  that  the  agn:'eement  complied 
in  all  respects  with  the  statute,  section  3695,  Revised  Codes. 

Same — Marriage — Presumptions. 

5.  Marriage  being  established,  the  presumption  follows  that  at  the 
time  the  wife  made  application  for  temporary  alimony,  suit  money, 
etc.,  the  parties  continued  to  live  together  as  husband  and  wife, 
nothing  appearing  in  the  husband's  complaint  for  divorce  or  an 
alleged  separation  agreement  affirmatively  showing  an  actual  sepa- 
ration. 

Contracts — Interpretations— Duty  of  Courts. 

6.  Courts  cannot  make  new  contracts  for  parties,  but,  where  tbere 
is  no  ambiguity,  will  interpret  them  by  the  language  used  therein. 

Original  application  for  writ  of  supervisory  control,  by  the 
State  on  the  relation  of  Zarella  D.  Bobison,  to  annul  an  order 
of  the  District  Court  of  Beaverhead  County,  W.  H.  Poorman, 
a  Judge  of  the  First  Judicial  District  in  and  for  the  County 
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of  Lewis  and  Clark,  presiding,  vacating  an  order  made  by 
George  B.  Winston,  of  the  Third  Judicial  District,  Judge  pre- 
siding, allowing  relatrix  temporary  alimony  and  attorneys' 
fees.    Order  annulled. 

Messrs.  Pease  &  Stephenson,  Messrs,  Nolan  <&  Donovan  and 
Mr.  Oeo,  Bourqvm,  tot  Belatrix,  submitted  a  brief  and  one  in 
reply  to  that  of  Respondents;  Mr.  Bovrqudn  argued  the  cause 
orally. 

Messrs.  Rodgers  dk  OUbert  and  Mr.  John  0.  Brown,  for  Re- 
spondents, submitted  a  brief;  Mr.  Brown  argued  the  cause 
orally.  ' 


\ 


MR.  JUSTICE  HURLY  delivered  the  opinion  of  the  court. 

On  or  about  July  2,  1918,  C.  W.  Robison  commenced  action 
against  relatrix  for  divorce.  The  defendant  appeared  and 
made  application  for  temporary  alimony,  attorneys'  fees  and 
suit  money,  and  upon  the  hearing,  Honorable  George  B.  Win- 
ston, judge  of  the  district  court  of  the  third  judicial  district, 
who,  at  the  request  of  the  judges  of  the  fifth  judicial  district, 
.  had  been  called  upon  to  preside,  made  an  order  dated  July  30, 
1918,  requiring  the  plaintiff  to  pay  to  defendant  $75  per  month 
as  alimony,  and  $250  as  and  for  attorneys'  fees.  Upon  such 
hearing  there  was  introduced  and  received  in  evidence  an 
agreement  reading  as  follows: 

**This  agreement  witnesseth:  That  the  said  party  of  the  first 
part  [defendant],  for  and  in  consideration  of  the  sum  of  two 
thousand  dollars  ($2,000),  cash  in  hand  paid,  by  said  second 
party  [plaintiff],  the  receipt  of  which  is  hereby  acknowledged 
by  said  first  party,  and  in  consideration  of  other  good  and 
valuable  considerationar,  does  hereby  surrender,  release  and 
waive  any  and  all  rights,  claims  or  demands  of  whatsoever  kind 
or  nature  that  she  may  have  at  this  time  or  that  she  may  here- 
after acquire  in  or  to  any  of  the  property  of  said  second  party 
hereto  whether  said  property  be  real,  personal  or  mixed.    For 
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and  in  consideration  of  the  coyenants  and  agreements  herein 
mentioned  and  contained  said  first  party  expressly  surrenders 
and  waives  any  and  all  claims  or  rights  of  dower,  support  or 
alimony,  or  any  other  claim  or  demand,  of  whatsoever  kind 
or  character,  which  said  party  of  the  first  part  may  have  at 
this  time  or  which  she  may  hereafter  acquire  in,  to  or  against 
the  property  or  property  rights  of  said  second  party.  Said 
second  party  expressly  waives  and  surrenders  any  and  all 
claims  of  whatsoever  kind  or  character  that  he  may  now  or 
that  he  mij  at  any  time  hereafter  acquire  in,  to  or  against  the 
property  or  property  rights  of  said  first  party.  Each  of  the 
parties  hereto  agrees,  at  the  request  of  the  other,  to  sign  any 
and  all  papers  necessary  to  transfer  any  property,  real  or  per- 
sonal, now  Qwned  or  hereafter  acquired  by  either  of  the  parties 
hereto,  and  each  party  expressly  waives  any  and  all  right  in 
or  to  the  property  of  the  other  now  owned  or  hereafter  ac- 
quired by  either  of  said  parties,  and  should  either  of  the  parties 
hereto  fail,  refuse  or  neglect  to  sign  any  transfer  of  prop- 
erty, or  papers  for  the  transfer  of  any  proiJerty  belonging  to 
the  other  at  any  time  the  said  party  failing  or  refusing  to 
sign  hereby  waives  any  and  all  rights  that  said  party  so  fail- 
ing or  refusing  to  sign  shall  or  may  have  in  or  to  the  prop- 
erty of  the  other." 

There  was  also  testimony  offered  by  the  relator  that  after 
the  date  of  said  agreement  and  until  the  month  of  November, 
1917,  the  relator  and  the  plaintiff  cohabited  together  as  hus- 
band and  wife.  After  the  determination  of  said  motion,  the 
plaintiff  disqualified  Judge  Winston,  and  on  the  nineteenth 
day  of  February,  1919,  moved  the  court  to  set  aside  and  vacate 
said  order  upon  the  ground  that  the  agreement  heretofore  re- 
ferred to,  had  been  entered  into  between  the  parties  and  that, 
by  reason  of  the  same,  defendant  had  waived  any  claims  for 
alimony  or  support  from  the  plaintiff^,  and  that  the  court  was 
not  warranted  in  granting  defendant  alimony  by  reason 
thereof.  Honorable  E.  M.  Lamb,  judge  of  the  district  court  of 
the  second  judicial  district,  presiding  at  request,  after  hearing, 
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denied  said  motion.  Upon  the  fifteenth  day  of  March,  1919, 
relator  presented  a  new  application  asking  that  the  plaintiff  be 
required  to  pay  an  additional  suitable  sum  for  attorneys'  fees 
and  suit  money  for  the  defense  of  the  action,  and  a  further  sum 
as  alimony.  On  the  third  day  of  June,  1919,  the  plaintiff  made 
application  that  the  order  made  by  Judge  Winston  be  set  aside 
upon  the  ground  that  the  order  was  '' excessive  and  unjust  and 
not  equitable  between  the  parties;  that  the  defendant  has  left 
the  state  for  the  purpose  of  avoiding  the  trial  of  the  issues, 
and  intends  to  continue  so  to  do  upon  the  pretense  of  ill 
health ;  that  the  defendant  has  ample  means  for  her  immediate 
needs  and  support";  that  upon  the  twelfth  day  of  July,  1915, 
the  parties  had  entered  into  the  agreement  heretofore  referred 
to;  that  under  and  by  virtue  of  the  terms  of  such  agreement 
the  plaintiff  has  paid  and  delivered' to  the  defendant  in  said 
action  the  sums  and  property  therein  provided  for,  and  that 
she  has  never  returned,  or  offered  to  return,  the  benefits  which 
she  received  under  said  agreement.  Honorable  W.  H.  Poor- 
man,  a  judge  of  the  district  court  of  the  first  judicial  district, 
presided  at  the  hearing  upon  said  motion  on  August  16,  1919, 
and  denied  the  defendant's  application  for  additional  alimony, 
suit  money  and  attorneys'  fees,  and  by  the  same  order  vacated 
and  set  aside  the  said  order  so  made  by  Judge  Winston  on  July 
30,  1918. 

A  petition  setting  forth  these  facts  was  filed  in  this  court, 
alleging  that  by  the  setting  aside  of  the  said  order,  the  de- 
fendant in  said  action  (relatrix  here)  has  no  means  of  living 
and  of  defending  the  action  for  divorce,  and  that  she  has  no 
plain,  speedy  and  adequate  remedy,  and  asking  that  a  writ  of 
supervisory  control,  or  such  other  writ  or  process  as  may  by 

the  court  be  deemed  just  and  proper  be  issued.    There  was  also 

* 

filed  in  support  of  the  petition  an  affidavit  made  by  relatrix 
stating  that  she  is  in  indigent  circumstances  and  suffering  from 
tuberculosis,  and  consequently  unable  to  earn  her  livelihood. 
An  order  to  show  cause  was  issued  upon  the  petition  and  affi- 
davit   Respondent  appeared  and  moved  that  the  order  to  show 
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cause  be  quashed  because  the  relatrix  had  a  remedy  of  appeal 
and  that  the  petition  does  not  state  facts  sufficient  to  entitle 
her  to  the  relief  asked  for.  A  return  was  also  made  to  the 
order  to  show  cause,  among  other  things  setting  forth,  by  refer- 
ence, the  court  files  in  the  divorce  action. 

By  the  memorandum  made  a  part  of  the  order  which  re- 
voked the  order  of  Judge  Winston,  it  is  shown  that  the  same 
was  based  entirely  upon  the  rule. announced  by  this  court  in 
Lee  V.  Lee,  55  Mont.  426,  178  Pac.  173,  and  that,  in  the  opinion 
of  the  district  court,  by  reason  thereof,  the  contract  between 
the  plaintiff  and  the  defendant  in  the  divorce  action  was  a  bar 
to  defendant's  right  to  recover  alimony,  etc,  from  the  plain- 
tiff.    In  the  Lee  Case,  supra,  the  agreement  differed  in  many 
important  respects  from  the  one  in  question  here.    As  stated 
in  the  opinion  by  Mr.  Justice  Cooper,  in  that  case  the  com- 
plaint of  the  husband  alleged  that  the  parties  had  agreed  on 
March  6,  1917,  to  live  separate  and  apart,  and  the  fact  of  so 
living  apart  from  that  date  until  the  filing  of  the  complaint, 
was  alleged  and  proven.    The  agreement  in  that  case  also  re- 
cites: **  Whereas,  on  account  of  divers  and  sundry  unhappy, 
differences   existing  between  us,    •    •    •    which   renders  it 
impossible  for  us  to  live  together  as  husband  and  wife,  Now, 
therefore,  this  agreement    •    •    •    witnesseth,  that  the  par- 
ties hereto  have  agreed  that  they  will  from  this  day  forward 
live  separate  and  apart,  as  though  unmarried,  and  that  neither 
shall  have  any  control  whatever    over    the    actions,  place  of 
abode  or  manner  of  living  of  the  other.    This  agreement  is  not 
made  with  any  view  to  either  of  the  parties  hereto  obtaining 
a  divorce  from*the  other,  but  either  party  diall  be  at  liberty  to 
apply  for  a  divorce  at  any  time  he  or  she  may  so  desire,  the 
same  as  though  this  agreement  were  not  made.    In  con^idersr 
tion  of  this  agreement  to  live  separate  and  apart,  the  parties 
hereto  have  agreed  upon  a  division  of  their  property  interests 
as  follows."    Then  follow  the  provisions  for  division  and  set- 
tlement of  property  rights,  concluding  with  the  paragraph  in- 
serted in  the  written  opinion.    It  was  held  that  such  an  agree- 
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mtaty  fair  on  its  face  and  voluntarily  entered  into,  constituted 
a  separation  agreement,  when  accompanied  by  an  actual  sepa« 
ration  'and  living  apart  following  its  execution,  in  the  absence 
of  an  attack  upon  its  validity. 

Among  the  statutory  provisions  applicable  to  this  question, 
are: 

''Sec.  3690.  Husband  and  wife  contract  toward  each  other 
obligations  of  mutual  respect,  fidelity  and  support." 

''Sec.  3692.  The  husband  must  support  himself  and  wife 
out  of  his  property  or  by  his  labor.  If  he  is  unable  to  do  so, 
she  must  assist  him  as  far  as  she  is  able." 

"Sec.  3694.  Either  husband  or  wife  may  enter  into  any  en- 
gagement or  transaction  with  the  other,  or  with  any  other 
person,  respecting  property,  which  either  might,  if  unmarried, 
subject  in  transactions  between  themselves  to  the  general  rules 
which  control  the  actions  of  persons  occupying  confidential  re- 
lations with  each  other,  as  defined  by  the  title  on  trusts.  ^ 

"Sec.  3695.  A  husband  and  wife  cannot,  by  any  contract 
with  each  other,  alter  their  legal  relations,  except  as  to  prop- 
erty  and  except  that  they  may  agree,  in  writing,  to  an  imme- 
diate separation,  and  may  make  provision  for  the  support  of 
either  of  them  and  of  their  children  during  such  separation." 

In  SiebUns  v.  Morris,  19  Mont.  115,  47  Pae.  642,  this  court 
said:  "An  agreement  for  a  separation  which  is  to  take  place 
in  the  future  is  void  as  against  public  policy.  So,  too,  after 
such  an  agreement  is  entered  into,  its  terms  must  be  imme- 
diately complied  with  on  peril  of  nullity.  And  at  the  time  of 
the  making  of  such  an  agreement  the  relations  between  the 
husband  and  wife  must  be  of  such  a  character  as  to  render  the 
separation  a  matter  of  reasonable  necessity  for  the  health  or 
happiness  of  the  one  or  the  other." 

The  Code  enjoins  upon  the  husband  the  duty  to  support  the 
[1]  wife,  except  that,  when  he  is  unable  to  do  so,  she  must 
render  her  assistance  (sec.  3692).  They  may  not  by  any  con- 
tract alter  their  legal  relations  except  as  to  property,  and  ex- 
cept tl;iat  they  may  agree  in  writing  to  an  immedjkte  separation, 
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and  may  make  provision  for  the  support  of  either  of  them  and 
their  children  during  such  separation  (sec.  3695).  The  !agree- 
ment  in  question  purports  to  settle  property  rights  between  the 
parties,  but  it  does  not  by  express  terms  in  wriiing,  or  by 
implication  even,  provide  for  an  immediate  or  any  separation.. 
The  pleading  of  the  plaintiff  in  the  divorce  action  merely  re- 
cites that  the  parties  ''finding  and  mutually  agreeing  that  it 
was  impossible  for  them  to  further  agree  or  further  live  to- 
gether, entered  into  a  contract  and  agreement  whereby,  in  con- 
sideration of  the  sum  of  $2,000  which  was  then  actually  paid 
to  said  defendant  •  •  •  ,  defendant  released  any  and  all 
right,  claim  or  demands  to  support  or  alimony,  •  •  •  and 
that  said  agreement  was  entered  into  by  and  between  the  par- 
ties as  and  for  a  separation  agreement  *  *  •  ,  and  that 
defendant  has  never  returned,  or  offered  to  return,  the  benefit 
which  she  received  upon  said  agreement."  Nowhere  in  the 
foregoing  allegation  is  there  a  statement  that,  following  the 
making  of  the  agreement,  the  parties  did  immediately  separate, 
or  at  all.  If  the  parties  do  not  immediately  separate  and  there- 
after live  apart  after  the  making  of  a  separation  agreement, 
the  husband  does  not  release  himself  from  his  obligation  to 
support  the  wife  (sec.  3695;  Stehbins  v.  Morris,  supra). 

Under  the  statute  (sec.  3694)  agreements  between  husband 
[2, 8]  and  wife  are  to  be  scrutinized  most  carefully,  and  to 
be  construed  most  strictly,  in  view  of  the  confidential  and 
fiduciary  relations  between  them.  Particularly  an  agreement 
whereby  the  husband  is  absolved  from  the  legal  obligation  of 
support  should  be  subject  to  this  rule ;  and  in  the  absence  of  a 
compliance  with  the  statute,  such  agreement  should  be  held 
void  as  against  public  policy. 

The  plaintiff  in  the  divorce  action  having  relied  upon 
£4]  the  contract  as  a  bar  to  defendant's  recovery  of  money 
for  her  support,  it  was  incumbent  on  him  to  allege  and  prove 
that  which  relieved  him,  as  a  matter  of  law,  from  his  legal 
[5]  liability.  The  marriage  being  conceded,  the  presumption 
follows  that  the  parties  continued  to  live  together  as  husband 


56  Mont]     State  ex  bel.  Bobison  v.  Distbict  Court.        599 

and  wife,  and  there  was  nothing  in  the  contract  nor  in  the 
pleading  to  affirmatively  show  an  actual  separation. 

Further,  under  the  statute  (sec.  3695)  ''a  husband  and  wife 
cannot  •  •  •  alter  their  legal  relation,  •  •  •  except 
that  they  may  agree  in  writing,  to  an  immediate  separation,  ancl 
may  make  provision  for  the  support  *  •  •  during  such 
separation.''  The  veiy  foundation  of  a  separation  agreement 
is  that  from  which  it  derives  its  name,  namely,  an  agreement 
to  separate  or  live  apart.  All  other  is  incidental  thereto.  The 
statute  provides  not  that  the  husband  may  relieve  himself  from 
the  obligation  of  support  for  the  wife,  but  that,  where  they 
agree  in  writing  to  an  immediate  separation,  they  may  make 
provision  for  the  support  of  either  during  such  separation. 
[6]  Courts  may  not  make  new  contracts  for  parties,  and  where 
there  is  no  ambiguity,  will  interpret  contracts  by  the  language 
used  therein.  The  contract  making  no  declaration  upon  the 
subject  of  a  separation  can  be  regarded  only  as  a  mere  prop- 
erty agreement,  in  no  wise  relieving  the  husband  of  his  obliga- 
tion to  support  his  wife. 

The  contract  not  constituting  a  separation  agreement,  the 
motion  to  quash  is  denied,  the  order  of  August  16,  1919,  vacat- 
ing the  order  of  Judge  Winston  of  date  July  30,  1918,  is  an-« 
nulled,  and  the  said  order  of  July  30,  1918,  reinstated. 

Mb.  Chdsf  Justice  Bbantly  and  Associate  Justices  Hod- 
LOWAT  and  Coopeb  concur. 
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STATE,  Respondent,  v.  WYMAN,  AppewliAnt. 

(No.  4,379.) 
(Submitted  December  10,  1919.    Decided  December  17,  1919.) 

[186  Pac.  1.] 

Criminal  Law — War — Sedition — Constitution  —  Information — 
Intent — Pleading — Duplicity — Evidence — Other  Like  Acts — 
Admissibility. 

Criminal  Law — Sedition — Statute — Constitution. 

1.  The  Sedition  Act  (Chap.  11,  Laws  Extra.  Sesaion,  1918),  is  not 
unconstitutional  as  attempting  to  deal  with  a  subject  exclusivelj 
within  the  jurisdiction  of  the  Congress  of  the  United  States. 

Same — Sedition — Statute — Intent. 

2.  The  Sedition  Act  is  valid,  though  intent  is  not  made  an  in- 
gredient of  the  crime;  if  intent  is  essential  to  its  validity,  the  word 
'^calculated"  used  in  that  part  of  the  Act  which  provides  that  one 
who  "shall  utter  langu'age  calculated  to  incite  or  inflame  resistance," 
etc.f  shall  be  guilty  of  sedition,  etc,  is  sufficiently  broad  to  cover 
intent.  , 

Same — Sedition — Information — Sufficiency. 

3.  Held,  that  an  information  alleging  in  substance  that  defendant 
uttered  language  to  the  effect  that  the  soldiers  of  the  United  States 
would  commit  the  same  atrocities  as  those  reported  to  have  been 
committed  by  Qerman  soldiers,  that  the  soldiers  of  the  United  States 
were  no  better  than  German  soldiers,  etc.,  was  sufficient  to  charge 
sedition. 

Same — Sedition — ^What  may  Constitute. 

4.  Declarations  calculated  to  bring  the  soldiers  of  the  United  States 
army  into  eontempt,  scorn,  contumely  and  disrepute,  and  tbe  use  of 
contemptuous  and  slurring  language  concerning  the  form  of  govern- 
ment of  the  United  States  during  war,  are  felonious  under  the  Sedi- 
tion Act,  regardless  of  the  sex  of  the  hearers. 

Same — Sedition  Act — Defines  Ope  Crime  Only. 

5.  Held,  that  the  Sedition  Act  defines  but  one  crime,  that  of  sedi- 
tion, provides  only  one  punishment  for  the  commission  of  the  offense, 
however  accomplished,  and  states  but  one  offense;  hence  defend- 
ant's demurrer  to  the  information  on  the  ground  of  duplicity  was 
property  overruled. 

Same — Criminal  Pleading — Duplicity. 

6.  In  criminal  pleading,  where  the  statute  mentions  several  acts 
disjunetively  and  prescribes  that  each  shall  constitute  the  same 
offense  and  be  subject  to  the  same  punishment,  the  information  may 
charge  any  or  all  of  ;Buch  acts  conjunctively  as  constituting  a  single 
offense. 

Same — Sedition — Conviction — ^Proper  Instruction. 

7.  An  instruction  to  the  jury  that,  if  they  found  beyond  a  reason- 
able doubt  that  defendant  made  either  of  the  several  statements 
charged  in  the  information,  they  eould  convict,  was  correct. 

Same — Sedition — Other  Similar  Acts — Evidence — Admissibility. 

8.  Evidence  of  other  acts  or  declarations  of  the  accused,  of  a  like 
nature  with  those  constituting  the  offense  charged,  is  admissible  not 
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only  for  tHe  purpose  of  proving  intent,  guilty  knowledge  or  motive, 
in  corroboration  of  the  testimony  as  to  the  offense  charged,  but  also 
to  prove  the  identity  of  the  perpetrator  of  the  crime,  to  negative 
the  idea  that  the  offense  complained  of  was  the  result  of  mere  acci- 
dent or  mistake  or  the  employment  of  a  mere  loose  word  or  phrase, 
OT  to  show  that  the  act  was  a  part  of  a  chain  or  system  of  like  acts. 

Same — Self-serving  Declarations — Evidence — ^Inadmissibility. 

9.  Refusal  to  permit  defendant  to  testify  that  at  times  other  than 
those  mentioned  in  the  information  he  had  made  statements  tending 
to  show  his  loyalty  to  his  country,  was  proper. 

Same — Trial  Practice — County  Attorney — Improper  Statements — ^Duty  of 
Defendant — ^Becord  f  * 

10.  Failure  to  request  an  instruction  to  the  jury  as  to  objectionable 
statements  made  by  the  county  attorney  in  his  opening  address 
bars  defendant  from  complaining  of  them  on  appeal. 

Same — ^Improper  Cross-examination. 

11.  An  offer  of  proof  upon  a  matter  not  brought  out  on  direct 
examination  of  a  witness  was  properly  excluded  as  not  proper  cross- 
examination. 

Appeals  from  Di^rict  Court  of  Dawson  County  in  the  Sev- 
enth Judicial  District;  A.  C.  Spencer,  a  Judge  of  the  Thirteenth 
District,  presiding. 

E.  L.  WTMAiN  was  convicted  of  the  crime  of  sedition  and  ap- 
peals from  the  judgment  and  an  order  denying  his  motion  for 
a  new  trial.    Affirmed. 

Mr.  Henri  J.  Haskell  and  Mr.  Henry  C.  Smith,  for  Appel- 
lant, submitted  a  brief;  Mr.  Smith  argued  the  cause  orally. 

The  state  had  no  power  to  pass  the  law  under  which  this  pros- 
ecution is  instituted.  The  subject  matter  of  war  is  national, 
and  every  subject  involved  in  the  war,  as  such,  is  exclu- 
sively within  the  jurisdiction  of  the  Congress.  As  was  said 
in  the  case  of  Pappens  v.  United  States,  252  Fed.  55,  57,  164 
C.  C.  A.  167:  "The  control  [of  Congress]  over  the  subject  is 
plenary."  Again,  in  the  case  of  Western  Union  Tel.  Co.  v. 
James,  162  TJ.  S.  650,  40  L.  Ed.  1105,  16  Sup.  Ct.  Rep.  934,  the 
court,  speaking  of  the  police  power  of  a  state,  said:  ** However 
extensive  the  power  may  be,  it  cannot  encroach  upon  the  powers 
of  the  federal  government  in  regard  to  rights  granted  or 
secured  by  the  federal  Constitution.  "•  (State  v.  Peet,  80  Vt 
449,'  130  Am.  St.  R^p.  998,  14  L.  R.  A.  (n.  s.)  677,  68  Atl.  661; 
Loudsville  &  N.  B.  Co.  v.  EubamJc,  184  U.  S.  27,  46  L.  Ed.  416, 
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22  Sup.  Ct.  Rep.  277 ;  Covington  dt  C.  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  38  L.  Ed.  962,  14  Sup.  Ct.  Rep.  1087 ;  McCulloch 
V.  Maryland,  4  Wheat.  (U.  S.)  405,  4  L.  Ed.  579,  601;  State 
V.  Harper,  48  Mont.  456,  Ann.  Cas.  1915D,  1017,  51  L,  R.  A. 
(n.  s.)  157,  138  Pac.  495;  Henderson  v.  New  York,  92  U.  S.  259, 

23  L.  Ed.  543  [see,  also,  Rose's  U.  S.  Notes] ;  People  v.  Lynch, 
11  Johns.  (N.  Y.)  549;  Ex  parte  Quarrier,  2  W.  Va.  569; 
Northwestern  Mfg.  Co.  v.  Wayne  Cvr.  Judge  (^Chambers),  58 
Mich.  381,  25  N.  W.  372;  Story  v.  Perkins,  243  Fed.  997 ;  Vniied 
States  V.  Casey,  247  Fed.  362;  Tarble's  Case,  13  Wall.  (JJ.  S.) 
397,  20  L.  Ed.  597.  See  note  on  ''Nature  and  Scope  of  War 
Power"  appended  to  the  case  of  Masses  Publishing  Co.  v.  Patten, 
Ann.  Cas.  1918B,  p.  1009;  article  on  ''Sedition  and  the  Courts," 
22  Law  Notes,  p.  45;  article  on  "The  War  Power  of  Congress," 
vol.  22,  1^0.  1,  Law  Notes,  p.  24;  Cooley's  Constitutional  Limi- 
tations, 7th  ed.,  615.) 

We  further  'call  the  court's  attention  to  the  proposition  that 
any  law  which  purports  to  authorize  a  conviction  of  anything 
spoken  or  printed  without  a  criminal  intent  on  the  part  of  the 
defendant  cannot  be  upheld.  {United  States  v.  Pierce,  245 
Fed.  878,  883;  United  States  v.  Schuite,  252  Fed.  212;  United 
States  V.  Krafft,  249  Fed.  919,  162  C.  C.  A.  117.) 

The  defendant  is  always  permitted  to  show  that  "his  per- 
sonal character  in  the  trait  involved  in  the  charge  has  previously 
been  good."  (People  v.  Ashe,  44  Cal.  288 ;  16  Cyc.  1266.)  The 
evidence  of  character  must  be  such  as  to  render  it  improbable 
that  the  defendant  would  be  guilty  of  that  particular  crime. 
(12  Cyc.  412;  United  States  v.  Chung  Sing  {Chung  Sing  v. 
United  States),  4  Ariz.  217,  36  Pac.  205.) 

Mr.  S.  C.  Ford,  Attorney  General,  and  Mr.  Otto  A.  Oerth, 
Assistant  Attorney  General,  for  the  State,  submitted  a  brief; 
Mr.  Frank  Woody,  Assistant  Attorney  General,  argued  the 
cause  orally. 

a 

Appellant  makes  the  point  that  the  state  does  not  possesB 
jurisdiction  to  legislate  upon  anything  having  to  do  with  war. 


56  Mont]  State  v.  Wyman.  603 

By  a  course  of  argument,  defendant's  counsel  reaches  the  con- 
clusion that  the  matter  of  sedition  is  connected  with  the  war- 
making  power  of  Congress  and  is  a  matter  upon  which  the 
state  legislature  cannot  act.  His  brief  cites  a  number  of  cases 
which  hold  that  where  Congress  has  dealt  with  a  subject  which 
is  within  its  jurisdiction,  the  state  is  excluded.  The  cases 
cited  are  mostly  those  which  arise  under  the  commerce  clause 
of  our  Constitution,  under  which  said  .clause  Congress,  if  it  so 
chooses,  is  supreme.  There  is  no  doubt  as  td  this  proposition. 
There  are,  however,  two  qualifications  upon  this  proposition 
which  must  always  be  kept  in  mind.  One  is  that  under  the 
cases  which  appellant  cite:  and  in  the  case  at  bar  the  fact  that 
Congress  has  control  of  the  subject  involved  does  not  neces- 
sarily exclude  state  action,  but  leaves  a  concurrent  jurisdiction. 
Secondly,  state  action  upon  such  matters  is  objectionable  only 
where  it  conflicts  or  interferes  in  its  operation  with  congres- 
sional action. 

The  point  above  is  foreclosed  by  the  decision  of  this  court  in 
State  V.  Eakn,  56  Mont.  108,  182  Pac.  107.  That  decision  is 
supported  by  other  states  which  have  had  the  question  before 
them.  (See,  also,  Staie  v.  Stewart,  54  Mont.  504,  Ann.  Cas. 
1918D,  1101,  171  Pac.  755 ;  State  v.  Eolm,  139  Minn.  267, 
L.  t.  A.  1918C,  304,  166  N.  W.  181.) 

The  appellant  contends  that  the  information  under  which  he 
was  prosecuted  stated  two  separate  and  distinct  offenses.  This 
is  not  true,  for  the  reason  that  one  offense  only  can  be  stated 
under  Chapter  II,  Laws  Fifteenth  Extraordinary  Session,  1918. 
Only  one  crime  is  therein  defined,  viz.,  the  crime  of  sedition. 
One  punishment  is  thereby  imposed.  The  crime,  however,  may 
be  committed  by  one  or  more  or  a  series  of  acts.  The  informa- 
tion conforms  to  the  rule  of  law  upon  this  subject  which  is 
stated  in  22  Cyc.  380.  (See,  also,  State  v.  Kanakaris,  54  Mont. 
180,  169  Pac.  42 ;  People  v.  Frank,  28  Cal.  507,  513 ;  Woodford 
V.  People,  62  N.  Y.  117,  20  Am.  Rep.  464,  465 ;  Byrne  v.  State, 
12  Wis.  519;  State  v.  Murphy,  47  Mo.  274;  see,  also,  58  Am. 
Dec.  243,  note.) 
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MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court.  • 

On  the  twenty-third  day  of  April,  1918,  the  county  attorney 
of  Dawson  county  filed  an  information  against  appellant,  in 
which  it  is  alleged  that  on  the  fifteenth  day  of  March,  19J.8,  at 
the  county  of  Dawson  and  state  of   Montana,  the  said   B.  L. 
Wyman  committed  the  crime  of  sedition,  as  follows:  **That  said 
B.  L.  Wyman  did  then  and  there,  while  the  United  States  was 
engaged  in  war,  willfully,  unlawfully  and  feloniously  state  to 
divers  persons  and  utter  the  following  language  calculated  to 
bring  the  soldiers  of  the  United  States  into  contempt,  scorn, 
contumely  and  disrepute:   The  said  defendant  did  then  and 
there  willfully,  unlawfully  and  feloniously  say  to  divers  personfir 
and  in  the  presence  of  divers  persons,  in  speaking  of  the  atroci- 
ties  reported  to  have  been  committed  by  the  German  soldiers  in 
the  present  war,  that  our  soldiers  would  act  in  the  same  way 
and  commit  the  same  atrocities  as  have  been  reported  of  the 
German  soldiers  and  that  the  soldiers  of    the  United    States 
army  are  no  better   than   the   German   soldiers,  and   that  his 
nephew,  Owen,  who  was  then  a  soldier  in  active  service  in  the 
army  of  the  United  States,  like  a  great  majiy  other  soldiers  from 
this  country  who  are  now  in  the  service,  would  never  have  gone 
into  Jhe  service  if  they  had  not  been  compelled  to  go ;  and  that 
the  said  defendant  did  then  and  there  while  the  United  States 
was  engaged  in  war,  willfully,  unlawfully  and  feloniously  state 
to  divers  persons  and  in  the  presence  of  divers  persons  and 
utter  the  following  disloyal,  contemptuous  and  slurring  lan- 
guage about  the  form  of  government  of  the  United  States:  The 
said  defendant  did  then  and    there  willfully,  unlawfully  and 
feloniously  state  to  divers  persons  and  in  the  presence  of  divers 
persons  that  he  would  just  as  soon  live  under  the  Kaiser's  gov- 
ernment as  under  the  government  of  the  United  States,"  etc. 

Having  entered  his  plea  of  not  guilty,  appellant  was  per- 
mitted, on  the  day  of  trial,  to  withdraw  his  plea  and  file  a 
general  and  special  demurrer  to  the  information,  which  de- 
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murrer  was  by  the  court  overruled,  and  appellant  again  en- 
tered his  plea  of  not  guilty  and  thereupon  proceeded  to  trial 
on  the  information.  He  was  convicted  of  the  crime  of  sedi- 
tion, as  charged  in  the  information,  and  judgment  pronounced 
that  he  serve  an  indeterminate  term  of  not  less  than  six  years 
nor  more  than  twelve  years,  at  hard  labor  in  the  Istate's  prison. 
Thereupon-  he  moved  for  a  new  trial,  which  motion  was  by  the 
court  denied,  and  appealed  from  the  judgment  of  conviction 
and  from  the  order  of  the  court  denying  his  motion  for  a  new 
trial.  ^ 

At  the  outset  the  attorney  general  moved  this  court  to  dis- 
miss both  the  appeal  from  the  judgment  of  conviction  and  the 
appeal  from  the  order,  .on  technical  grounds,  but  inasmuch  as 
counsel  for  appellant  has,  in  part,  supplied  the  deficiencies  com- 
plained of,  by  the  filing  of  an  amended  transcript  on  appeal, 
and  in  view  of  the  gravity  of  the  charge  and  the  severity  of 
the  sentence  imposed,  the  motion  and  the  objections  therein 
contained  will  be  disregarded  and  the  cause  disposed  of  on  its 
merits,  to  the  end  that,  should  it  appear  that  the  appellant  was 
not  lawfully  convicted,  he  shall  not  unjustly  suffer  the  severe 
penalty  imposed  upon  him. 

1.  The  first  contention  of  appellant  is  that  the  Sedition  Act 
[1]  (Extra.  Sess.,  15th  Legislative  Assembly,  1918)  attempted 
to  deal  with  a  subject  exclusively  within  the  jurisdiction  of 
the  Congress  of  the  United  States,  and  was,  therefore,  uncon- 
stitutional. The  question  was  fully  covered  and  finally  disposed 
of  by  this  court  in  the  case  of  State  v.  KaJin,  ante,  p.  108,  182 
Pac.  107. 

2.  The  same  is  true  of  appellant's  contention  that  the  sedition 
[2, 3]  law  is  defective  in  that  it  fails  or  omits  the  "basic  element 
of  'intent'  altogether,"  the  Kahn  Case  laying  down  the  rule 
that  the  Sedition  Act,  being  purely  statutory,  is  valid  though 
intent  is  not  made  an  ingredient,  and  that,i  if  the  intent  were 
needed,  the  word  ''calculated"  is  sufficiently  broad  to  include 
intent.  The  court  well  said:  "It  is  elementary  that,  for  the 
preservation  of  the  peace,  the  safety  of  the  people  and  the 
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good  order  of  society,  the  legislature  may  prohibit  certain  acts, 
and  attach  a  penally  for  disobedience,  without  including  any 
evil  intent  as  an  ingredient  of  the  offeuse,  other  than  the  gen- 
eral intent  implied  from  a  violation  of  the  statute."  {State  v. 
KaJin,  supra,  citing  12  Cyc.  148;  8  B.  C.  L.  62.) 

3.  The  next  contention  of  appellant  presents  a  question  more 
difficult  of  solution.  Counsel  adroitly  argues  that  the  language 
attributed  to  appellant,  charges  only  that  our  soldiers  might  or 
would  do  certain  things;  that  there  is  nothing  in  the  informa- 
tion to  show  to  what  atrocities  attributed  to  the  German  sol- 
diers, appellant  referred,  and  that  the  acts  which  it  was  re- 
ported the  German  soldiers  had  committed,  might,  conceivably, 
be  committed  by  our  soldiers  without  bringing  them  into  con 
tempt,  contumely,  scorn  or  disrepute ;  that  the  government  waa 
not  concerned  with  what  a  man  thought  or  as  to  what  his  opin- 
ion of  future  events  might  be.  The  consideration  of  this  con- 
tention  will  be  considerably  simplified  by  a  reading  of  the 
charging  part  of  the  information,  from  which  it  readily  ap- 
pears that  the  pleader  did  not  deal  with  any  doubtful  expres- 
sion; the  word  ''might"  does  not  appear  in  the  alleged  state- 
ment made  by  appellant,  nor  does  any  equivalent  for  that  word, 
but  the  charge  is  a  plain,  direct  statement  that  appellant  did 
say  that  the  American  soldiers  would  commit  the  same  atroci- 
ties as  it  was  repoi:ted  the  German  soldiers  had  committed. 

We  agree  with  counsel  that  the  government  was  not,  during 
the  war,  concerned  with  what  a  man  thought  so  long  as  he  kept 
his  thbughts  to  himself,  but  the  government  was  vitally  con- 
cerned with  every  man's  expressed  opinions  concerning  our 
soldiers,  the  conduct  of  the  war  and  the  form  of  our  govern- 
ment. It  was  the  duty  of  every  man,  while  our  country  was 
at  wa^,  to  sho^  his  loyalty  for  his  country,  or,  failing  in  that 
duty,  to  hold  his  peace,  that  his  disaffection  should  not  spread 
to  others. 

It  is  true,  as  suggested  by  counsel,  that  Wyman  did  not  say 
that  our  soldiers  had  committed  atrocities ;  but  what  he  did  say 
^hk  ** opinion,"  if   you  will — was   that  **our  soldiers  would 
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commit  the  same  atrocities  as  those  reported  to  have  been  com- 
mitted by  the  Oerman  soldiers. ' ' 

Tl^e  information  is,  perhaps,  weak  in  that  the  pleader  did 
not  set  out  the  atrocities  reported  to  have  been  committed  by 
the  German  soldiers,  that  it  might  be  determined  from  an  in- 
spection of  thQ  information  what  atrocious  acts  defendant 
prophesied  our  soldiers  would  commit;  but  it  must  be  remem- 
bered in  this  connection  that  the  phrase  used  in  the  informa- 
tion ''in  speaking  of  the  atrocities  reported  to  have  been  com- 
mitted by  the  German  soldiers  in  the  present  war"  is  merely 
parenthetical,  and  is  no  part  of  the  alleged  seditious  utterance 
of  appellant. 

The  law  requires  that  the  information  contain  ''a  statement 
of  the  facts  constituting  the  offense,  in  ordinary  and  concise 
language,  and  in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended."  (Rev.  Codes, 
sec.  9147.)  It  must  be  direct  and  certain  as  regards  the  offense 
charged  and  the  particular  circumstances  of  the  offense  charged, 
when  they  are  necessary  to  constitute  a  complete  offense.  (Sec. 
9148.)  In  submitting  the  information  under  consideration  to 
the  test  laid  down  in  the  foregoing  statutes,  does  it  measure 
up  to  these  requirements  t 

Omitting  from  the  reading  of  the  information  the  entire 
parenthetical  phrase,  have  we  still  an  information  which  states 
the  crime  charged  in  ordinary  and  concise  language,  and  in 
such  a  manner  as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended,  and  is  it  direct  and  certain  as  re- 
gards the  offense  charged  f  We  would  then  have  an  informa- 
tion charging  that  the  defendant  did  say  that  our  soldiers  would 
commit  the  same  atrocities  as  those  reported  to  have  been 
committed  by  the  Oierman  soldiers,  and  that  the  soldiers  of  the 
United  States  army  are  no  better  than  the  German  soldiers. 
What  does  such  a  charge  against  the  American  soldiers  mean? 

Turning  to  the  accepted  definition  of  the  word  used,  we  find 
that  ** atrocious"  is  defined  as  "outrageously  or  wantonly 
wicked,  criminal,  vile  or  cruel j  extremely  heinous;  hence  hor- 
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rible,  shocking."  "Atrocity*' — ^" great  cruelty  or  reckless  wick- 
edness; enormity  of  crime;  heinousness."  (Standard  Diction- 
ary.) Suppose,  then,  we  substitute  for  the  word  used  by  ap- 
pellant, its  equivalent  or  equivalents:  we  have  the  charge  that 
the  defendant  did  say  that  our  soldiers^  when  they  reach  the 
other  side,  will  be  outrageously  or  wantonly  wicked,  criminal, 
vile,  cruel ;  their  conduct  extremely  heinous,  horrible,  shocking ; 
they  will  indulge  in  reckless  wickedness,  great  cruelty,  enormity 
of  crime.  Would  it  be  said  that  such  language  was  not  ''cal- 
culated" to  bring  the  soldiers  of  the  United  States  into  con- 
tempt, scorn,  contumely  and  disrepute!    'V^e  think  not. 

The  appellant  was,  apparently,  a  well-read  man;  derk  and 
recorder  of  his  county ;  he  was  attempting  to  instruct  his  audi- 
ence on  the  high  standard  attained  by  the  German  nation  and 
posed  as  being  posted  on  subjects  connected  with  the  war;  and 
it  cannot  be  doubted  that  he  was,  at. the  time,  well  informed 
as  to  the  atrocities  reported  to  have  been  committed  by  the 
German  soldiers,  whether  he  believed  those  reports  to  be  true 
or  false.  The  atrocities  committed  by  German  soldiers  were, 
at  the  time  the  appellant  made  his  declarations,  of  such  general 
circulation,  the  topic  of  general  conversation  throughout  the 
country,  that  they  were  known  to  every  person  of  common 
intelligence,  and  we  are  irresistibly  driven  to  the  conclusion 
that  appellant  well  knew  of  the  reported  atrocities  of  the  Ger- 
man soldiers  and  had  them  in  mind  at  the  time  of  making  his 
statement.  Even  though  the  conversation  leading  up  to  appel- 
lant's declarations,  referred  to  only  certain  atrocities,  his  state- 
ment was  so  sweeping  that  it  would  include  any  and  all 
atrocities  committed  or  reported  to  have  been  committed. 

Some  suggestion  is  made  that  the  declarations  of  appellant 
[4]  were  made  in  the  presence  of  women  alone,  and  therefore 
could  not  have  had  the  effect  charged.  This  position  is  unten- 
able. The  appellant  was  not  charged  with  interference  with 
the  mobilization  of  the  army,  but  with  the  utterance  of  lan- 
guage calculated  to  bring  the  soldiers  of  the  United  States 
army  into  contempt,  scorn,  contumely  and  disrepute,  and  the 
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use  of  eontemptuoiis  and  slurring  language  concerning  the  form 
of  government  of  the  United  States.  Women  are  at  least  as 
susceptible  to  the  emotions  enumerated  as  are  men,  and  decla- 
rations  calculated  to  instill  such  emotions  in  the  minds  of  the 
people  are  felonious  regardless  of  the  sex  of  the  hearers. 

We  find  no  imperfections  in  the  information  which  tend  to 
prejudice  the  substantial  rights  of  appellant.  The  informa- 
tion is  sufficient.  {State  v.  Stickney,  29  Mont.  523,  75  Pac.  201 ; 
State  V.  Be)^s8kove,  34  Mont.  41,  85  Pac.  377 ;  State  v.  Pemier- 
ton,  39  Mont.  530,  104  Pac.  556.) 

4.  It  is  next  contended  by  counsel  for  appellant  that  the  Act 
[5, 6]  under  consideration,  the  wording  of  which,  in  so  far  as  it 
applies  to  the  declarations  of  appellant,  is  followed  in  the  in- 
formation, defines  two  separate  and  distinct  offenses,  and  that, 
in  following  the  wording  of  the  statute  throughout,  the  infor- 
mation charges  two  distinct  crimes,  and  for  this  reason  appel- 
lant's demurrer  should  have  been  sustained.  At  first  blush  this 
complaint  might  seem  to  be  well  founded,  and  it  might  have 
been  so  had  the  legislature,  in  defining  the  different  acts  con- 
stituting sedition,  defined  different  gradations  of  the  offense 
and  fired  a  variety  of  penalties  for  the  commission  of  the  dif- 
ferent acts.  However,  the  statute  before  us  defines  but  one 
crime,  that  of  sedition,  and  provides  but  one  punishment  for 
the  commission  of  the  offense,  however  accomplished,  and,  un- 
der the  general  rule  for  the  interpretation  of  penal  statutes, 
the  information,  charging,  as  it  does,  in  the  language  of  the 
statute  and  in  the  conjunctive,  states  but  one  offense.  (22  Cyc. 
380;  People  v.  Frank,  28  Cal.  513;  People  v.  Shelton,  68  Cal. 
434,  9  Pac.  458.) 

The  rule  as  laid  down  in  Cyc.  is  as  follows:  ''It  is  a  well- 
settled  rule  of  criminal  pleading  that  when  an  offense  against 
a  criminal  statute  may  be  committed  in  one  or  more  of  several 
ways,  the  indictment  (or  information)  may,  in  a  single  count, 
charge  its  commission  in  any  or  all  of  the  ways  specified  in 
the  statute.  So  where  a  penal  statute  mentions  several  acts  dis- 
junctively and  prescribes  that  each  shall  constitute  the  same 
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offense  and  be  subject  to  the  same  punishment,  an  indictment 
(or  information)^ may  charge  any  or  all  of  such  acts  conjunc- 
tively as  constituting  a  single  offense.  Or  as  the  same  rule  is 
frequently  stated,  where  a  statute  makes  either  of  two  or  more 
distinct  acts  connected  with  the  same  general  offense  and  suIk 

m 

ject  to  the  same  measure  and  kind  of  punishment,  indictable 
separately  and  as  distinct  crimes  when  each  shall  have  been 
committed  by-  different  persons  and  at  different  times,  they  may, 
when  committed  by  the  same  person  and  at  the  same  time,  be 
coupled  in  one  count  as  together  constituting  but  one  offense." 
(Wharton's  Criminal  Law,  5th  ed.,  sec.  390;  14  R.  C.  L.  194; 
People  V.  Leyshon,  108  Cal.  440,  41  Pac.  480 ;  People  v.  SvmU, 
12  Cal.  App.  192,  107  Pac.  134.) 

In  the  case  of  People  v.  Leyshon,  supra,  cited  with  approval 
in  People  v.  Sumle,  the  court  said:  '* Where,  in  defining  an 
offense,  a  statute  enumerates  a  series  of  acts,  either  of  which 
separately,  or  all  together,  may  constitute  the  offense,  aU  such 
acts  may  be  charged  in  a  single  count  for  the  reason  that,  not- 
\iidthstanding  each  may  by  itself  constitute  the  offense,  all  of 
them  together  do  no  more,  and  likewise  constitute  bat  one 
offense." 

Here  the  words  complained  of  were  all  a  part  of  the  same 
transaction,  a  part  of  the  same  conversation;  the  statements 
made  by  the  same  party  and  at  the  same  time,  and  are  charged 
in  the  information  in  the  conjunctive,  and  all  together  state 
but  one  offense,  to-wit,  sedition,  for  which  there  is  but  one 
mode  of  punishment  prescribed  by  the  statute.  The  informa- 
tion waa  not,  therefore,  subject  to  demurrer  on  this  ground. 
It  conforms  to  the  requirements  of  sections  9147,  9148  and  9149, 
Revised  Codes,  and  was  sufficient  to  advise  appellant,  as  a  man 
of  common  understanding,  of  the  charge  against  him  and  to 
enable  him  to  prepare  to  meet  that  charge. 

5.  The  appellant  complains  of  the  court's  instruction  to  the 
[7]  jury,  to  the  effett  that,  if  they  found  beyond  a  reasonable 
doubt  that  appellant  made  either  of  the  statements  chained  in 
the  information,  they  could  convict.    As  to  this  complaint,  all 
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that  is  necessary  to  say  is  that,  under  the  view  taken  of  the 
information  as  given  above,  the  instruction  is  a  correct  state- 
ment of  the  law.     {People  v.  Swaile,  supra.) 

6.  The  appellant  assigns  as  error  the  admission  by  the  court 
[8]  below  of  proof  of  other  similar  acts  and  declarations  of 
the  appellant,  at  other  times  and  to  other  persons,  insisting  that 
such  testimony  is  admissible  only  for  the  purpose  of  proving 
Intent,  and  that  here,  there  being  no  intent  necessary  to  con- 
stitute the  crime  charged,  such  testimony  could  have  been  in- 
troduced for  the  purpose  of,  and  could  only  have  had  the  effect 
of,  prejudicing  the  jurors  against  appellant. . 

The  scope  of  the  rule  which  permits  the  reception  of  evidence 
of  other  acts  or  declarations,  of  a  like  nature  to  that  alleged 
as  constituting  the  crime  charged  in  the  information,  is  much 
broader  than  that  contended  for  by  counsel.  Evidence  of  other 
acts  or  declarations  of  the  accused,  of  a  like  nature  with  those 
constituting  the  offense  charged,  is  admissible  for  the  purpose 
of  showing  the  intent,  guilty  knowledge  'or  motiVe,  in  corrob- 
oration of  the  testimony  as  to  the  offense  charged,  to  prove  the 
identity  of  the  perpetrator  of  the  crime,  or  to  negative  the  idea 
that  the  particular  offense  complained  of  was  the  result  of  mere 
accident  or  mistake,  or  th^  employment  of  a  mere  loose  word  or 
phrase,  or  to  show  that  the  act  complained  of  was  a  p^rt  of  a 
chain  or  system  of  crimes.  {State  v.  McCarthy ,  36  Mont.  226, 
92  Pap.  521;  State  v.  Mitton,  37  Mont.  366,  127  Am.  St.  Rep. 
732,  96  Pac.  926 ;  State  v.  HUl,  46  Mont.  24,  126  Pac.  41 ;  State 
V.  Vinn,  50  Mont.  27,  144  Pac.  773 ;  State  v.  Oavmos,  53  Mont. 
118,  162  Pac.  596.) 

It  must  be  remembered  also  that,  as  hereinbefore  stated,  the 
word  ''calculated,  as  used  in  the  Sedition  Act,  has  much  the 
same  meaning  as  the  word  ''intent,''  and  that,  in  order  to  con- 
vict in  a  case  of  this  nature,  the  jury  must  be  convinced  beyond 
a  reasonable  doubt  that  the  expressions  used  by  the  accused 
,  were  "calculated"  to  produce  the  evil  effects  alleged  in  the  in- 
formation.  The  testimony  of  such  other  declarations  of  the 
accused  was  properly  admitted. 
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7.  Appellant  contends  that  the  court  erred  in  not  permitting 
[9]  hin^  to  answer  certain  questions  propounded  to  him  by 
his  counsel,  for  the  purpose  of  showing  that  at  other  times  he 
had  made  statements  tending  to  show  his  loyalty  to  the  country. 
As  this  court  stated  in  the  case  of  State  v.  Kcthn,  supra:  '^The 
declarations,  if  made,  were  made  out  of  court  when  the  de- 
fendant was  not  under  oath  nor  subject  to  cross-examination. 
They  do  not  fall  within  any  exception  to  the  general  rule  which 
excludes  such  evidence,  and  were  properly  rejected."  (Citing 
2  Wharton's  Criminal  Evidence,  sees.  690^94.) 

8.  Appellant  refers  to  certain  statements  made  by  the  county 
[10]  attorney  in  his  opening  statement  to  the  jury,  not  there- 
after supported  by  evidence,  as  highly  prejudicial.  An  exam- 
ination of  the  stateinent  discloses  that  the  testimony  might  prop- 
erly have  been  introduced  to  support  the  statements,  and  it 
does  not  appear  that  appellant  'made  any  request  of  the  court 
for  an  instruction  to  the  jury  as  to  these  statements  of  the 
county  attorney,  and  cannot  now  be  heard  to  complain. 

9.  Finally  it  is  urged  that  error  was  committed  by  the 
[11]  exclusion  of  an  offer  to  prove  a  certain  conversation 
between  defendant  and  witness  Lunsford,  to  show  anvnns  on 
the  part  of  the  witness.  It  is  sufficient  to  say  in  this  regard 
that  the  witness  was  interrogated  on  a  portion  of  the  alleged 
conversation  and  denied  that  she  ever  heard  the  defendant  make 
the  statements  here  attempted  to  be  proven;  the  inquiry  was 
not  cross-examination  on  any  subject  brought  out  on  direct 
examination  and  was  properly  excluded  as  not  proper  cross- 
examination.  If  the  offer  was  an  attempt  to  in^each  the  wit- 
ness, it  was  not  couched  in  terms  which  would  bring  it  within 
the  rules  prescribed  for  the  propounding  of  an  impeaching 
question. 

We  find  no  prejudicial  error  of  which  appellant  can  complain 
in  the  record.    The  judgment  and  order  are  affirmed. 

I  Affirmed^ 

Mr.  Chiep  Justice  Brantlt  and  Associate  justices  Hollo- 
way,  HuRLY  and  Cooper  concur. 
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DECISIONS  RENDERED  WITHOUT  EXTENDED  OPIN- 
IONS DURING  THE  PERIOD  EMBRACED 
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No.  4,401.— STATE  ex  rel.  FRANK  CONLEY,  Relator,  v. 
y        DISTRICT  COURT  bt  al.,  Respondents. 

Origintil  application  for  writ  of  supervisory  control  to  the 
District  Court  of  the  Third  Judicial  District,  and  George  B. 
Winston,  Judge  thereof. 

Decided  April  19,  1919. 

PER  CURIAM. — Application  for  writ  of  supervisory  control 
herein  was  this  day,  after  due  consideration  by  the  court,  denied, 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Relator. 


No.  4,104.— STATE,  Respondent,  v.  TOT  DOU  bt  al., 

Appellants. 

'Appeal  from  District  Court  of  Yellowstone  Comity;  Geo.  W. 
Pierson,  Judge. 

Decided  May  23,  1919. 

PER  CURIAM. — ^Pursuant  to  stipulation  of  the  parties 
herein,  the  appeal  in  the  above-entitled  cause  is  hereby  dis- 
missed. 
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Messrs.  Nichol  dk  Wilson  and  Mr.  John  O.  Brovm,  for  Ap- 
pellants. 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Framk  Woody, 
Afisistant  Attorney  General,  for  the  State. 


No.    4,429.— STATE    bx  bxl.    E.    T.    WABD,    Relatbix,   v. 
DISTRICT  COUBT  bt  al.,  Rbspondknts. 

Original  application  for  writ  of  supervisory  control  to  the 
District  Court  of  Silver  Bow  County  and  John  V.  Dwyer,  a 
Judge  thereof. 

Decided  June  18,  1919. 

PER  CURIAM. — ^After  due  consideration  of  the  application 
for  writ  of  supervisory  control  herein,  it  is  by  the  court  denied. 

Mr.  Leslie  B.  Sidgrove  and  Mr.  W.  N.  Waugh,  for  Belatrix. 


No.  4,467.— STATE  la  reu  DOMINICK  MAEHLER  bt  aIi., 
Relatoes,  v.  district  COURT  bt  al..  Respondents. 

Original  application  for  writ  of  supervisory  control  directed 
to  the  District  Court  of  Fergus  County  and  Jack  Briscoe,  a 
Judge  thereof. 

Decided  September  2,  1919. 

PER  CURIAM. — ^Relators*  application  for  a  writ  of  super- 
visory control  herein  was,  after  djue  consideration  by  the  court, 
denied. 

Messrs.  Blackford  c£  Huntoon,  for  Relators. 


Mbmorakda.  615 

No.  4,021.— KATHERINE  DECKER,  Respondent,  v.  ANNA 

DECKER,  Appellant. 

Appeal  from  District  Court  of  Ravalli  County;  Asa  L.  Dun- 
oon, Judge. 

■ 

Decided  September  9,  1919. 

PER  CURIAM. — ^Pursuant  to  stipulation  of  parties  hereto, 
the  appeal  herein  is  this  day  dismissed. 

Mr.  L.  0.  Johnson  and  Mr.  E.  M.  Tucker^  for  Appellant 

Mr.  H.  C.  Packer  and  Mr.  E.  C.  Kurtz,  for  Respondent. 


No.  4,409.— STATE  ex  rel.  ALBERT  ANDERSON,  Appel- 
lant, V.  PRANK  OLIVER  and  CERTAIN  INTOXICAT- 
ING LIQUORS,  Respondents. 

Appeal  from  District  Court  of  the  Seventh  Judicial  District 
in  and  for  Dawson  Cownty;  C.  C.  Hurley,  Judge. 

Decided  September  9,  1919. 

PER  CURIAM. — The  stay  of  proceedings  heretofore  panted 
in  the  above-entitled  cause  is  hereby  set  aside  and  the  appeal 
taken  herein  is  dismissed. 

Mr.  8.  C.  Ford,  Attorney  General,  for  Appellant. 
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No.  4,437.— STATE  ex  rel.  MAMIE  E.  PORCUM,  Appellant, 

V.  S.  C.  BIBEE,  Respondent. 

■ 

Appeal  from  the  District  Court  of  FlaiJiead  County;  J.  A. 
Thompson,  Judge. 

Decided  September  9,  1919. 

PER  CURIAM. — ^Respondent's  motion  to  dismiss  the  appeal 
herein  is  this  day  granted,  and  the  appeal  is  accordingly  dia- 
missed. 

Messrs.  Brennen  d  Kendall  and  Messrs.  Noff singer  it  WdlcKli, 
for  Respondent. 


No.    4,427.— LOmS    PEPIN,    Appellant,    v.    EDWARD    T. 
BROADWATER,  Executor,  Respondent. 

No.    4,428.— LOUIS    PEPIN,    Appellant,    v.    EDWARD   T. 
BROADWATER  and  ELIZABETH  MEYER,  Respond- 

ents. 

Appeals  from  District  Court  of  HUl  County  in  the  Eighteenth 
Judicial  District;  John  A.  Matthews,  Judge  of  the  Fourteenth 
District,  presiding. 

Decided  September  15,  1919. 

P^R  CURIAM. — ^The  appeals  in  the  above-entitled  causes  are 
this  day,  by  stipulation  of  the  parties,  dismissed, 

Mr.  Wellington  D.  Bankin,  for  Appellant. 

Mr,  L.  V.  Beulieu,  Mr.  A.  F.  Lamey  and  Messrs.  Norris  d- 
Hurd,  for  Respondents. 
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No.  4,493.— STATE  ex  rel.  LAVIN  C.  PHILBRICK,  Rbla- 
TEix,  V.  DISTRICT  COURT  et  al.,  Respondents. 

Original  application  for  writ  of  supervisory  control  directed 
to  the  District  Court  of  the  Eighth  Judicial  District,  and  H.  H. 
Ewing,  a  Judge  thereof. 

Decided  October  17,  1919. 

/ 

PER  CURIAM. — Relator's  application  for  writ  of  super- 
visory control  herein  was,  after  due  consideration  by  the  court, 
denied. 

Messrs.  Galen  &  Mettler,  for  Relatrix. 
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No.  4,490.— STATE  ex  rel.  CONTINENTAL  OIL  CO.,  Rela- 
tor, V.  DISTRICT  COURT,  Respondent. 

Original  application  for  writ  of  supervisory  control  directed 

to  the  District  Court  of  Silver  Bow  County, 

» 

Decided  October  17,  1919. 

PER  CURIAM. — Relator's  petition  for  writ  of  supervisor}^ 
control  herein  was  this  day  presented  to  the  court  and,  after 
due  consideration  denied. 

Messrs.  Nolan  it  Donovan,  for  Relator. 
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No.  4,426.— ADOLfPH  A.  PEPIN,  Appellant,  v.  EDWARD  T. 
BROADWATER,  Executor,  Respondent. 

Appeal  from  District  Court  of  HiU  County;  John  A.  Matthews. 
Judge  presiding. 

Decided  October  30,  1919. 

PER  CURIAM. — Upon  motion  of  appellant,  supported  by 
stipulation  of  the  parties,  the  appeal  in  the  above-entitled  cause 
is  hereby  dismissed. 

Mr.  Wellington  D.  Rankin,  for  Appellant. 

Mr.  L.  V.  Betdieu,  Mr.  A.  F.  Lamey  and  Messrs.  Norris  cfc 
Hurd,  for  Respondent. 


No.  4,501.— STATE  ex  rel.  CUSTER  COUNTY,  Respondent, 
V.  HENRY  MULLENDORE  et  al..  Appellants. 

•  

Appeal  from  District  Court  of  Cutter  County;  Charles  A. 
Taylor,  Judge. 

Decided  November  4,  1919. 

PER  CURIAM. — Upon  motion  of  the  respondent,  the  appeal 
in  this  cause  is  hereby  dismissed. 

Mr,  P.  C.  Cornish  and  Messrs.  Booth  dk  McLem^ore,  for  Ap- 
pellants. 

Mr.  Frank  Hunter  and  Mr.  George  W.  Farr,  for  Respondent 
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No.  4,508.— STATE  roc  rel.  S.  C.  POBD,  Attorney  General, 
Belatob,  v.  district  COURT  et  al.,  Bedb^oNDENTS. 

Original  application  directed  to  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Lewis  and 
Clark  County,  and  W.  H.  Poorman,  a  Judge  thereof. 

Decided  November  6,  1919. 

PER  CURIAM. — ^Relator's  application  for  a  writ  of  super- 
visory control  herein  is,  after  due  consideration,  denied. 

Mr.  Frank  Woody,  Assistant  Attorney  General,  for  Relator. 


No.  4,043.— LADD  ft  TILTON  BANK,  Appellant,  v.  B.  F. 

LEPPER,  Respondent. 

'Appeal  from  District  Court  of  Fergiia  County;  Boy  E.  Ayers, 
Judge. 

Decided  November  8,  1919. 

PER  CURIAM. — ^Pursuant  to  stipulation  of  the  parties 
hereto,  the  appeal  in  the  above-entitled  cause  is  this  day  dis- 
missed* 

Mr,  Chas.  J.  Marshall,  for  Appellant. 

Mr.  E.  K.  Cheadle,  for  Respondent. 
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No.  4,506.— STATE  ex  rel.  GENEVIEVE  LEE,  Relatrix,  v. 
GEO.  W.  HUFFAKER  bt  al.,  Respondents, 

Original  application  for  writ  of  supervisory  control  directed 
to  Geo.  W.  Hnffaker,  as  sheriff  of  Lewis  and  Clark  County,  and 

A.  J.  Lemkie,  Justice  of  the  Peace. 

Decided  November  8,  1919. 

PER  CURIAM. — After  considering  the  evidence  introduced 
by  .the  respective  parties  upon  the  issues  made  by  the  answer  of 
the  respondent  Lemkie  to  the  petition  for  writ  of  supervisory 
control,  it  as  ordered  and  adjudged  that  the  order  to  iftiow  cause 
be  and  the  same  is  hereby  discharged  and  the  application  dis- 
missed, that  the  writ  of  habeas  corpus  issued  out  of  this 
court  on  November  4,  1919,  also  be  discharged,  and  that  relatrix 
be  committed  to  the  custody  of  respondent  sheriff. 

Messrs.  Oalen  <&  Mettler,  for  Relatrix. 

Mr,  Frank  Woody,  Assistant  Attorney  General,  and  Mr.  Jos. 

B.  Wine,   Assistant   County   Attorney  for  Lewis   and   Clark 
County,  for  Respondents. 


No.  4,526. — ^MADGE  D.  DUGAN,  Administratrix,  Respondent, 
.  v.  APEX  MINING  CO.  et  al.,  Appellants. 

Appeal  from  District  Court  of  Silver  Bow  County. 

Decided  December  17,  1919. 

PER  CURIAM. — Upon  motion  of  respondent,  the  appeal  in 
this  cause  is  hereby  dismissed. 

Mr.  N.  A.  Botering,  for  Respondent. 
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No.  4,527.— BERTHA  JOHNSON,  Respondent,  v.  GEORGE  L. 

BURTON,  Appellant, 

Appeal  from  District  Court  of  Yellowstone  County. 

Decided  December  17,  1919. 

PER  CURIAM. — The  motion  of  respondent  to  diflmiar  the 
appeal  herein  is  granted  and  the  appeal  accordingly  dismissed. 

Mr.  R,  0.  Lunke,  for  Respondent 


No.  4,533.— STATE  ex  rel.  G.  W.  CASTEEL,  Plaintipp,  v. 
THE  STATE  BOARD  OF  EXAMINERS  bt  al.,  Defend- 
ants 

Original  application  for  injunction. 

Decided  December  18,  1919. 

PER  CURIAM. — The  court,  after  consideration,  is  of  the 
opinion  that  the  Act  of  the  legislative  assembly.  Chapter  105, 
Laws  of  1919,  the  validity  of  which  the  plaintiff  assails  on  con- 
stitutional grounds,  is  not  open  to  the  several  objections  made 
to  it.  It  is  therefore  ordered  and  adjudged  that  the  demurrer 
to  the  complaint  herein  interposed  by  the  defendants  b^,  and  it  is 
hereby,  sustained  and  the  action  dismissed. 

Messrs.  Ownn,  Bosch  &  EM  and  Mr.  Chas.  E.  Pew,  for 

Plaintiff. 

Mr.  S.  C.  Ford,  Attorney  General,  for  Defendants. 
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AGCESSOBIES. 
See  Criminal  Law,  12,  18. 

ACCOMPLICES. 
See  Criminal  Law,  14-10. 

ACCOBD  AND  SATISFACTION. 

Debt — ^Uiiliqxiidated  Demands. 

1.  Where  a  ereditor  accepts  less  in  payment  of  an  nnliqaidated 
demand  than  the  face  of  the  claim,  his  acceptance  concFtitutes  an 
aecord  and  satisfaction  and  is  binding  npon  him.  (Bev.  Codies,  tees. 
4954,  4956.}— State  ex  rel.  Bishop  y.  Keating,  526. 

ACCOUNT  STATED. 

Aooonnt,  Action  on — Open  Account — Evidence. 

1.  Evidence  showing  an  account  etated  iff  sufficient  to  support  a 
cause  of  action  on  an  open  account. — ^Bogers-Templeton  Lumber  Ccu 
V.  Welch,  321. 

Acnoifs. 

Contracts— Breach — Becovery  of  Part  Payment — ^Nature  of  Action. 

1.  Upon  a  breach  by  the  vendor  of  a  contract  to  convey,  th^  vendee 
may  abandon  the  engagement  and  sue  for  the  amount  paid  thereon, 
as  for  money  held  by  the  vendor  for  his  use  and  benefit. — Crawford 
T.  Pierse,  371. 

ADMISSIONa 
Admissibility, — see  Criminal  Law,  32. 

ADULTEBATED  FOOD. 
See  Food. 

ADVEBSE  POSSESSION. 
See  Ejectment,  1. 

AFFIDAVITS. 
On  attachment— <7ontent8 — ^Defective  Title,-— see  Attachment,  6,  7. 

ALIMONY. 
Suit  money,  etc. — See  Husband  and  Wife. 

AMENDMENTS. 

Of  complaint  pending  determination  of  a  motion  to  discharge  attach- 
ment,— see  Pleading  and  Practice,  8. 

Of  complaint — Effect, — see  Pleading  and  Practice,  8,  17-19,  38. 

Of  complaint — ^Undetermined  motion — Entry   of   judgment, — see  Plead- 
ing and  Firactace,  36w 

(623), 
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Of  complaint  in  action  to  foreclose  mechanic'a  lion — ^Proper  denials- 
Pleading  and  Practice,  9^. 

Of  statutory  notice  to  cities  and  towns,  of  time  and  place  of  injury  sus- 
tained,— see  Pleading  and  Practice,  12.  ; 

Of  statutes, — Me  Statutes  and  Statutory  Construction,  8,  10,  ZL 


APPEAL  AND  EEEOB. 

Courtracts — ^Acceptanoe— Question   of  Law — Submission  to  Jury — ^Harm- 
less Error. 

1.  Where  tlie  evidence  touching  the  issue  whether  detoidant  ac- 
cepted the  contract  sued  upon  by  plaintiff  was  uncontroverted,  the 
queetion  was  one  of  law  for  the  court,  and  its  submission  to  the  jury 
was  error,  but  nonprejudicial,  because  in  defendant's  favor. — Stein- 
brenner  v,  Minot  Auto  Co.,  27. 

Conflict  in  Evidence — ^Appeal — Affirmance.        ' 

2.  Where  the  evidence  is  in  irreconcilable  conflict  and  there  is  sub- 
stantial evidence  to  support  the  verdict,  it  will  not  be  disturbed  on 
appeal. — State  v.  Slothower,  23Q. 

Instructions — Review — Duty  of  Appellant. 

3.  A  party  not  satisfied  with  instructions  proposed  or  given  by  the 
court  must  tender  such  as  are  deemed  to  embody  principlee  appli- 
cable, else  he  cannot  complain  on  appeal. — Kirk  v.  Montana  Trans- 
fer Co.,  292. 

Excessive  Verdict — ^Review  on  Appeal. 

4.  Unless  the  jury's  award  in  a  personal  injury  action  is  sudli  as 
to  shock  the  conscience  and  compel  the  conclusion  that  the  verdict 
was  the  result  of  passion  and  prejudice,  it  will  not  be  disturbed  on 
appeal. — Kirk  v.  Montana  Transfer  Co.,  292. 

Equity — ^Findings — Evidence — ^Extent  of  Review. 

5.  Findings  in  an  equitable  action  will  not  be  reversed  on  appeal 
unless  the  evidence  clearly  preponderates  against  them.— Smith  v. 
Hoffman,  299. 

Complaint — Inenifficierncy — How  Challenge  Viewed  on  Appeal. 

6.  When  the  sufficiency  of  a  complaint  is  challenged  for  the  first 
time  on  appeal,  the  objection  that  it  d6es  not  state  a  cauae  of  action 
is  regarded  with  disfavor,  and  every  reasonable  inference  will  be 
drawn  from  the  facts  stated  necessary  to  uphold  the  complaint. — 
Crawford  v.  Pierse,  371. 

Appeal  from  Judgment — Extent  of  Review  of  Evidence. 

7.  On  appecd  from  a  judgment,  the  supreme  court  is  limited,  in  its 
.    review  of  the  evidence,  to  an  examination  of  the  record  to  deter- 
mine whether  there  is  any  substantial  evidence  to  justify  the  ver- 
dict—State V.  Popa,  587. 

Witnesses — Credibility — Weight  of  Evidence— Review  on  Appeal. 

8.  The  credibility  of  the  state's  chief  witness,  a  boy  thirteen  years 
of  age,  at  the  trial  of  the  slayer  of  the  father  of  tne  boy,  and  the 
weight  to  be  given  to  his  testimony,  were  matters  for  determina- 
tion by  the  jury,  for  whose  judgment  the  supreme  court  on  appeal 
may  not  substitute  its  own,  in  the  absence  of  such  inherent  ¥reak- 
ness  in  his  testimony  as  would  destroy  it  as  legal  evidence. — State 

.  V.  Popa,  587. 

ASSIGNMENTS. 

Wages — Validity  of  Assigpimient. 

1.  As  a  general  proposition  of  law,  an  assignment  of  wages  to  he 
earned  in  the  future  under  an  existing  employment  is  valid. — Bate 
V.  American  Smelting  &  Refining  Co.^  277. 
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WagM  to  be  Eanied  in  Pntxire — Character  of  Lien. 

2.  An  assignment  of  wages  to  be  earned  in  the  future  creates  no 
immediate  lien,  but  one  which  comes  into  existence  only  as  the 
wages  are  earned. — Bate  v.  American  8m«lting  &  Eefindug  Co.,  277. 

Subsequent  Discharge  in  Bankruptcy — £7ffect. 

3.  Heldj  that  wh^ere  an  employee  had  given  assignments  covering  a 
portion  of  hie  wages  each  montb  to  be  eam«d  by  him  for  over  a 
year  thereafter,  a^d  then  fll^d  a  petition  in  bankruptcy  and  was 
adjudged  a  bankrupt,  the  lien  of  the  assignments  was  extinguished 
by  0uch  discharge  as  to  all  wages  earned  by  him  after  the  date  of 
the  adjudication  in  bankruptcy. — Bate  v.  American  Smelting  k 
Befining  Co.,  277. 

Becovery  Back  of  Amounts  Deducted — Estoppel. 

4.  Where  an  employee  had  notified  his  employer,  soon  after  he  had 
given  assignments  of  a  portion  of  his  wage«  to  be  earned  by  him 
in  the  future,  that  he  had  filed  a  petition  in  bankruptcy  and  claimed 
t^t  the  assignments  were  thereby  revoked,  defendant  employer  was 
not  in  position  to  assert  that  plaintiff,  by  accepting  his  pay  checks 
with  knowledge  of  the  deductions  made  under  the  assignments,  was 
estopped  to  recover  the  amounts  so  deducted. — Bate  v.  American 
Smeltinif  *  Befining  Co.,  277. 

ATTACHMENT. 
See,  also.  Malicious  Prosecutioii,  1. 

Escrows — Title— Execution — Proceedings  Supplemental. 

1.  \vhere  land  was  sold  under  an  escrow  agreement  but  before 
final  payment  had  been  made,  all  the  real  estate  of  the  seller 
had  been  attached,  including  the  land  so  sold,  ana  judgment  re- 
covered against  him,  the  money  thereafter  deposited  in  bank  by 
the  purchaser  as  the  final  payment  was  impressed  with  the  attach- 
ment lien  and  could  properly  be  looked  to  to  satisfy  the  judgment 
under  prooeedings  supplemental  to  execution. — Knapp  v.  Andrus,  37. 

Motion  to  Discharge — Complaint — Amiendment. 

2.  Permission  to  amend  the  complaint  pending  determination  of  a 
motion  to  discharge  the  attachment  procured  in  the  action  was 
proper. — ^Union  Bank  &  Trust  Co.  v.  Himmelbauer,  82. 

Discharge— Defective  Complaint. 

3.  A  motion  to  discharge  an  attachment  cannot  be  made  to  serve 
the  purpose  of  a  dicmurrer  to  the  complaint. — Union  Bank  ft  Trust 
Co.  V.  Himmelbauer,  82. 

Same — Defective  Complaint — Nature  of  Inquiry. 

4.  Tbe  inquiry  on  a  motion  to  discharge  an  attachment  on  the 
ground  of  defects  in  the  complaint  can  go  no  further  than  to  ascer- 
tain whether  the  action  is  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money;  whether  it  states  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant;  and,  if  not, 
whether  it  can  be  amended  so  a*  to  state  ona.— ^Union  Bank  &  Trust 
Co.  V.  Himmelbauer,  82. 

Same — What  not  Sufficient. 

5.  A  defective  statement  of  a  cause  of  action  is  not  alone  a  suffi» 
cient  ground  for  the  discharge  of  an  attachment. — Union  Bank  A 
Trust  Co.  V.  Himmelbauer,  82. 

Affidavits-Defective  Title — Effect. 

6.  An  attachment  affidavit  bearing  the  title  of  the  action  and  filed 
as  part  of  tbe  record  with  the  complaint  was  sufficiently  identified, 
and  was  not  therefore  rendered  fatally  defective  by  omission  of 
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plaintiff  to-  dlesignate  the  court  in  wMcli  the  action  w&s  commenoed. 
Union  Bank  &  Trust  Co.  ▼.  Himmelbauer,  82. 

Same— Contents — Sufficiency. 

7.  In  an  action  to  recover  a  balance  due  on  a  note  eeeured  by  a 
chattel  mortgage  after  sale  of  the  property  under  a  power  of  sale 
contained  in  th^  mortgage^  an  attachment  affidavit  reciting  that  the 
original  indebtedness  ha4  been  secured  by  the  chattel  mortgage,  the 
property  sold  and  tiie  proceeds  applied  to  the  payment  of  the  note, 
that  the  amount  sta/teid  in  it  was  the  amount  due,  and  "that  the 
payment  of  said  balance  has  not  been  secured  by  any  mortgage  or 
lien  upon  real  or  personal  property,"  etc.,  was  not  open  to  the  objec- 
tion that  it  failed  to  allege  that  the  note  was  not  secured  by  some 
other  mortgage  or  pledge. — ^Union  Bank  &  Truat  Co.  v.  Hixmnelbauer, 
82. 

Attachment  Bonds — Liability  of  Surety. 

8.  On  dismissal  of  an  action  and  dissolution  of  an  attaiChnKeat  issued 
therein,  liability  for  the  expense  reasonably  and  necessarily  incurred 
in  obtaining  the  discharge  of  the  attachment,  induing  attorneys' 
fees,  became  fixed  upon  tne  surety  on  the  attachment  bond.—- St.  John 
▼.  United  States  F.  &  G.  Co.,  197. 

Same — Directed  Verdict — When  Error — ^Jnry — Credibility  of  Witnesses. 

9.  The  jury  is  not  bound  to  accept  as  contslusive  statemieiits  of  plain- 
tiff or  his  witnesses,  though  uncontradicted,  as  to  amount  of  dam- 
ages suffered  by  him  through  tbe  wrongful  «aing  out  of  an  attach- 
nrent  by  way  of  attorneys'  fees,  incidental  expenses,  etc,  the  queertioii 
of  their  reasonableness  or  necessity  falling  within  its  province; 
hemce  it  was  error  to  direct  a  verdict  for  plaintiff  for  the  amount 
asked  in  his  complaint  the  allegations  of  which  were  denied. — St 
John  V.  United  States  F.  &  G.  Co.,  197. 

Same — Release  of  Property — ^Premium  on  Bond  Beeoyerable  as  Damage. 

10.  The  premium  paid  by  plaintiff  for  a  bond  to  secure  the  release 
of  the  attachment  subsequently  dissolved  as  wrongfully  obtained 
was  an  item  of  dcunage  properly  recoverable  in  his  action  against 
the  surety  on  the  attachment  bond. — St.  John  v.  United  States 
F.  &  G.  Co.,  197. 

ATTOBNEY  AND  CLIENT. 
Fees  recoverable  in  action  on  injunction  bond, — see  Injnnetion«,  9. 

Misconduct  of  Attorney — Bendered  Harmless  by  Admonition  of  Court 

1.  Heldj  that  if  it  was  misconduct  on  the  part  of  plaintiff's  counsel 
to  ask  questions  intended  to  elicit  the  information  that  defendant 
had  previously  been  prosecuted  for  a  violation  of  the  Pure  Food  Act, 
any  prejudicial  effect  was  removed  by  the  court's  admonition  to  dis- 
regard the  fact  that  the  questionfl  had  been  aaked. — ^Kelley  ▼.  John 
B.  Daily  Co.,  63. 

Deceit — Misappropriation  of  Fund^— Suspension. 

2.  Where  an  attorney  aduiitted  that  during  a  protracted  period  of 
intoxication  he  had  practiced  deceit  upon,  and  appropriated  to  his 
own  use  funds  belonging  to,  a  client,  but  it  also  appealed  tluit  he 

*  had  reformed  his  habits  of  life,  had  repaid  the  major  portion  of  the 
misused  funds,  given  up  his  of&ee  and  entered  upon  other  work,  in- 
^finite  suspension  with  privilege  to  apply  for  reinstatement  upon 
a  proper  showing,  held  sufficient  punishment. — ^In  re  GuUiekson,  144. 

Fraud  upon  Client — ^Punishment. 

3.  Where  an  attorney  indorsed  a  check  belonging  to  his  client,  de- 
posited it  in  bank  and  used  the  proceeds  in  the  discharge  of  his  pri- 
vate obligations,  repaying  it  only  after  being  called  to  account  bj 
the  eliemt  some  four  moaiUis  later,  he  was  guiltT*  of  a  fraud  upon  the 
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latter,  under  sections  5375  and  5d80,  Revised  Codes,  meriting  suspen- 
sion.— In  re  Lunke,  226. 

Nature  of  Belationship— Misuse  of  Funds  of  Client. 

4.  The  relation  of  attorney  and  client  is  ou'e  of  special  trust  and 
confidence";  the  former,  therefore,  has  no  right  to  mingle  funds  be- 
longing to  the  latter  with  his  own,  or  to  profit  by  tkeir  use. — ^In  re 
Lunke,  226. 

BANKBUPTCY. 

Discharge — Kffect. 

1.  A  discharge  in  bankruptcy,  when  granted,  relates  back  to  the 
date  of  th«  adjudication. — Bate  v.  American  8.  &  B.  Co.,  277. 

Debt  BemainjB  as  Unenforceable  Obligation. 

2.  A  diseharge  in  bankruptcy  ^oes  only  to  the  remedy,  and  does 
not  oaneel  the  debt,  which  remains  as  an  unenf  oroeable  moral  obli- 
gation.— Bate  Y.  American  8.  &  B.  Co.,  277. 

Assignmont— Oubsequent  Discharge  in  Bankruptcy — ^Effeot. 

3.  Held,  that  where  an  employee  had  given  assignments  covering  a 
portion  of  his  wages  each  month  to  be  earned  by  him  for  over  a 
year  thereafter,  and  then  filed  a  petition  in  bankruptcy  and  was 
adjudged  a  bankrupt,  th«  lien  of  the  assignments  was  extinguished 
by  such  discharge  as  to  all  wages  earned  by  him  after  the  date  of 
the  adjudicaition  in  bankruptcy. — Bate  v.  American  8.  &  B.  Co.,  277. 

BILLS  AND  NbTES. 

See,  also,  Statute  of  Limitations,  3,  4;  Fraud  4. 

Obtaining  promissory  note  by  false  pretenses, — see  Criminal  Law,  85-39. 

Chattel  Mortgages—Oonstruction  of  Contract. 

1.  Under  section  5031,  Bevised  Codes,  a  mortgage,  and  the  stipula- 
tions embodied  therein,  must  be  construed  as  entering  into  and  be- 
coming a  part  of  the  note  secured  by  it,  an<d  the  two  must  be  cooi- 
sidered  together  for  all  purposes. — ^Union  Bank  &  Trust  Co.  v. 
Himmelbauer,  82l 

Same. 

2.  Held  that,  where  a  chattel  mortgage  provided  that  the  mort- 
gagee might,  upon  taking  possession  of  the  property,  whenever  it 
coneidered  such  possession  essential  to  the  security  of  the  note  given 
by  the  mortgagor,  "at  its  option  regard  the  debt  due  and  payable," 
the  parties  intended  that  the  debt— represented  by  the  note — should 
become  due  for  iJl  purposes  at  any  date  prior  to  the  time  fixed  as  the 
due  date,  at  the  option  of  the  mortgagee,  and  not  simply  for  the 
purpose  of  foredoeure. — ^Union  Bank  &  Trust  Co.  v.  Himmelbauer, 
82. 

Limitation  of  Actions — Interruption  by  Death  of  Debtor — ^Effect. 

3.  Where  the  statute  of  limitations  has  commenced  running  against 
a  promissory  note  during  the  lifetime  of  the  maker,  it  is  interrupted 
only  from  the  date  of  his  death  until  tke  appointment  and  qualifi- 
cation of  a  legal  representative,  and  then  continues  to  run  unless 
stayed  by  statute. — Davis  v.  Estate  of  Davifl,  500. 

BILL  OP  EXCEPTIONS. 

Settlemient,  in  criminal  caseT-Notioe  to  county  attorney — Waiver, — see 
Criminal  Law,  35. 

BONDS  AND  UNDEBTAKINGS. 
See  AttachnMoity  1-3;  Injunctions,  1-d;  Justices  of  the  Peoice,  1-3. 


628  BuBDEN  OF  Pboop. 

I 

BOUNDABIBa 

Lost  Monuments — Oonrses  and  Distances. 

1.  In  a  boundary  line  dispute,  all  means  for  ascertaining  the  loca- 
tion of  alleged  lost  monuments  musjt  first  be  exhausted,  before  re- 
course may  be  had  to  courses  and  distances. — Myrick  v.  Peet,  13. 

Monuments — When  Controlling. 

2.  In  case  of  conflict  between  monuments  and  courses  and  dis- 
tances, the  latter  must  yield  to  the  former. — ^Myrick  v.  Peet,  13. 

Same. 

3.  Monuments  which  can  be  recognised  by  competent  civil  en- 
gineers must  be  taken  as  the  guide  in  fixing  boundaries. — Myrick 
V.  Peet,  13. 

Decree — ^Beview — ^Presumption  of  Correctness. 

4.  Before  a  judgment  based  upon  a  directed  verdict  in  a  boundary 
dispute,  in  which  the  deeds  were  not  in  evidence,  and  where,  aside 
from  testimony  placing  the  official  monuments,  no  means  were  at 
hand  for  fixing  the  dividing  line,  may  be  disturbed,  it  must  be  made 
to  appear  that  the  court  arbitrarily^  determined  some  fact  properly 
a  matter  for  determination  by  the  jury;  else  the  presumption  ox  cor- 
rectness attaches. — Myiiek  v,  Peet,  13. 

Agreement  Fixing  Lin»— Burden  of  Proof. 

5.  Where  an  agreement  between  adjoining  land  owners  fixing  the 
location  of  a  boundary  line  is  relied  upon  in  an  action  in  ejectment, 
the  burden  of  showing  itsr  existence,  as  well  as  that  the  boundary 
was  one  between  contiguous  lots,  was  doubtful  and  uncertain,  and 
had  been  accepted  and  acquiesced  in,  is  upon  the  party  alleging  its 
existence. — Myrick  v.  Peet,  13. 

Same — Statute  of  Frauds. 

0.  In  the  absence  of  a  real  dispute,  an  agreement,  purporting  to 
establish  the  boundary  between  lands  of  adjacent  proprietors  at  a 
line  known  by  both  to  be  incorrect,  the  result  of  which,  if  given 
effect,  must  be  to  transfer  to  one  lands  which  both  know  do  not  be- 
long to  him,  is  without  consideration,  and  within  the  statute  of 
frauds  and  void. — ^Myrick  v.  Peet,  13. 

Agreement  Fixing  Erroneous  Line — ^Ascertaining  of  True  Line — Effect 
7.    Wliere  lands  of  two  adjoining  proprietors  are  divided  by  a  fence 
which  they  suppose  to  be  the  true  line,  tkey  are  not  bound  by  the 
supposed  Hue,  but  must  conform  to  the  true  one  when  ascertained. 
Myrick  v.  Peet,  13. 

BOXING. 
See  Statutes  and  Statutory  Construetiony  18^  19. 

BUNCO. 
See  Criminal  Law,  1^  £• 

BURDEN  OF  PROOF. 
Ejectment — ^Adverse  Possession. 

1.  Where  plaintiff  in  an  action  in  ejectment  has  shown  legal  title 
in  himself,  the  burden  of  establishing,  by  clear  and  convincing 
proof,  his  claim  of  title  by  adverse  possession  rests  upon  defendant.. 
Shinors  v.  Joslin,  10. 

Boundaries  Fixed  by  Agreement. 

2.  Where  an  agreement  between  adjoining  land  owners  fixing  the 
location  of  a  boundary  line  is  relied  upon  in  an  action  in  ejectment, 
the  burden  of  showing  its  existence,  as  well  as  that  the  boundary 
was  one  between  contiguous  lots,  was  doubtful  and  uncertain,  and 
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bad  been  accepted  and  acquiesced  in,  la  upon  the  party  alleging  its 
existence. — ^Myrick  ▼.  Peet,  13. 

Personal  Lijnries — Bailroads — Trespassers — Last  Clear  Chance. 

3.  Where  plaintiff  in  an  action  to  recover  damages  for  the  death 
of  a  boy  caused  by  being  run  over  by  a  switch  engine  in  a  railroad 

Sard  within  the  corporate  limits  of  a  city,  alleged  in  the  complaint 
ased  upon  the  last  clear  chance  doctrine,  that  the  members  qf  the 
engine  crew  saw  decedent  in  a  position  of  peril,  which  allegation 
was  denied,  the  burden  of  proving  such  charge  directly  or  by  cir- 
cumstantial evidence  was  upon  plaintiff. — ^Mclntyre  v.  Northern 
Pac.  By.  Co.,  43. 

Cost  Bill— <rorrectness  of  Items.' 

4.  Defendant's  memorandum  of  costs  was  prima  facie  evidence  of  the 
correctness  of  the  items  included  therein,  and  the  burden  of  overcom- 
ing the  showing  thus  made  waa  upon  the  plaintiff. — ^Beriy  v.  City  of 
Helena,  122. 

Statutes — ^Livalidity. 

5.  The  burden  of  showing  that  the  authority  of  the  state  legislature 
to  enact  a  given  statute,  inherent  except  as  restricted  by  the  state  and 
federal  Const  it  utions,  has  been  eo  limited,  is  upon  the  party  who  ques- 
tions the  validity  of  the  Act. — BUlger  v.  Moore,  County  Treasurer,  146. 

Personal  Injuries — Contributory  Negligence. 

6.  The  defense  of  contributory  negligence  is  a  special  one,  which 
must  be  pleaded  and  proved  by  the  defendant;  hence  an  instruction 
requested  by  the  defendant  .to  the  effect  that  the  burden  was  upon 
plaintiff  to  prove  his  own  freedom  from  contributing  fault  was  prop- 
erly refused. — ^Daniels  v.  Qrauite  Bi-Metallie  C.  Min.  Co.,  2^ 

Mechanics'  Liens — Prima  Facie  Case. 

7.  Plaintiff  in  an  action  to  foreclose  a  materialman's  lien,  having 
shown  that  he  furnished  the  materials  in  question  and  that  they  were 
Tised  for  the  enhancement  of  the  property  described  in  his  notice  of 
lien,  the  burden  thereupon  shifted  to  the  owner  to  introduce  evidence 
to  rebut  the  prima  facie  case  thus  made. — ^Bogers-Templeton  Lumber 
Co.  V.  Welch,  321. 

Personal  Injuries — Belease  from  Liability. 

3.  In  a  personal  injury  action,  where  defendant  railway  company 
relied  upon  a  settlement  agreement  between  it  and  plaintiff,  and  the 
latter  in  reply  alleged  that  if  he  ever  signed  a  release,  it  was  at  a 
time  when  his  mental  faculties  were  so  impaired  as  to  render  him  in- 
competent to  enter  into  a  contract,  the  burden  was  upon  plaintiff 
to  show  such  want  of  capacity. — ^Koemer  v.  Northern  Pac.  By.  Co., 
511. 

Husband   and    Wife — Separation    Agreement — ^Beleaae    from    Support    of 
Wife. 

9.  Where  the  husband,  on  application  by  his  wife  for  temporary 
alimony  pending  determination  of  an  action  for  divorce,  relied  upon 
a  separation  agreement  as  a  bar  to  her  right  to  relief,  the  burden 
rested  upon  him  to  allege  and  prove  that  the  agreement  complied 
in  all  respects  with  the  statute,  section  3695,  Bevised  Codes. — State  ex 
reL  Bobison  v.  District  Court,  592. 

CANCELLATION  OP  INSTBUMENTa 
Soe  Deeds^  2. 
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cebtiobael 

Lies  in   Oontempt  Proceedings — ^When. 

1.  Certiorari  lies  to  review  the  action  of  the  district  oonxt  in  ad- 
judging one  guilty  of  contempt  if  it  acted  without  jurisdiction.— State 
ex  rel.  Zosel  r.  District  Court,  578. 

CHANGE  OP  VENUE, 
See  Venue,  1-5. 

CTRCUMBTANTIAL  EVIDENCE. 
See  Evidence,  9,  18,  19,  31. 

CITIB9  AND  TOWNS. 

Liability  for  Personal  Injuries. 

1.  A  city  is  one  of  the  governmental  agencies  of  the  state,  Is  created 
by  statute,  enjoys  such  privileges  only  as  are  conferred  upon  it,  and 
is  subject  to  such  liabilities  only  as  are  impoeed  by  law. — ^Berry  v.  City 
of  Helena,  122. 

Personal  Injuries — ^Defective  Sidewalks — Statutory  Notice — ^Waiver. 

2.  The  notice  required  by  section  3289,  Revised  Codes,  to  be  given  a 
city  of  a  claim  for  personal  injuries  resulting  from  defective  streets 
or  sidewalks,  stating  the  time  and  place  of  the  happening*  of  the  in- 
jury, cannot  be  waived. — Berry  v.  City  of  Helena,  122. 

Same— Statutory  Notice — Section  not  Statute  of  Limitations. 

3.  Section  3289,  above,  is  not  in  any  sense  a  statute  of  limitations. 
Berry  v.  City  of  Helena,  132. 

Same — Statutory  Notice — ^Degree  of  Accuracy  Bequired. 

4.  The  notice  which  must  be  given  a  city  by  one  who  claims  to  have 
sustained  personal  injuries  by  reason  of  a  faU  upon  an  ice-covered 
sidewalk  (Bev.  Codes,  sec.  S2S9)  must  contain,  inter  alia,  an  accurate 
statement  of  the  time  when  they  were  received,  one  giving  the  time  as 
''on  or  about''  a  certain  day,  when  in  fact  the  accident  had  occurred 
two  days  later,  not  meeting  the  requirement. — ^Berry  v.  Oty  of  Helena, 
122. 

Same — Statutory  Notice— Prerequisite  to  Bigbt  of  Action. 

5.  Compliance  with  Bevised  Codes,  section  3289,  providing  that  a 
city  shall  not  be  liable  in  damages  for  injuries  unless  notice  thereof, 
stating  time  and  place,  be  given  within  sixty  days,  is  a  necessary  pre- 
requisite to  plaintiff's  right  of  action  and  an  appropriate  allegation 
of  such  compliance  is  an  indispensable  part  of  the  statement  of  a 
cause  of  action. — ^Berry  v.  City  of  Helena,  122. 

Same — Statutory  Notice — ^Amendment. 

6.  The  notice  required  by  section  3289,  Bevised  Codes,  to  be  given  to 
a  city  of  the  time  and  place  of  a  personal  injury  due  to  a  defective 
sidewalk,  is  not  subject  to  amendment,  and  at  the  expiration  of  the 
time  limited  by  that  section  the  claimant  is  bound  by  the  one  he  has 
served,  and  his  right  to  institute  an  action  is  to  be  tested  by  it  and 
none  other. — -Berry  v.  City  of  Helena,  122. 

Defect  in  Sidewalks — Notice— What  Insufficient — Offer  of  Proof. 

7.  Eeldf  that  an  offer  of  proof  that  cement  walks,  other  than  the 
one  on  which  plaintiff  fell,  constructed  at  the  same  time  and  by  the 
same  contractor  and  under  the  same  conditions,  had  been  chipped  to 
make  them  less  slippery,  was  properly  refused,  since  knowledge  of 
this  fact  was  insufficient  to  impute  notice  to  defendant  that  the  one 
upon  which  the  accident  occurred  was  likewise  defective. — Kansier  v. 
City  of  Billings,  250. 
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Same — Oifer  of  Proof — ^Proper  Exclusion. 

8.  The  offer  above  referred  to  was  properly  excluded  for  tlie  further 
reason  that  it  failed  to  fix  the  time  when  the  chipping  of  the  surface 
of  the  other  walks  was  done. — ^Kansier  y.  City  of  Billings,  250. 

Same — ^Evidence  as  tx>  Use  by  Others  Without  Accident — Admissibility. 

9.  Heldf  that  plaintiff  having  introduced  evidence  to  show  that  other 
persons  had  faUen  on  the  same  sidewalk  on  which  she  fell,  defendant 
city  was  properly  permitted  to  show  that  still  others  had  used  the 
walk  without  encountering  difficulty  and  had  never  observed  others 
to  encounter  any. — ^Kansier  v.  City  of  Billings,  250. 

Same — Instructions — ^When  Rejection  of  Offer  Proper. 

10.  Where  the  only  neeligence  alleged  in  an  action  against  a  city 
was  the  defective  condition  of  a  sidewalk  caused  by  excessive  trowel^ 
ing  of  the  cement,  and  there  was  no  evidence  to  show  that  the  elements 
were  a  contributing  cause  to  plaintiff's  injury,  an  offered  instruction 
that  liability  would  attach  even  though  the  injury  was  due  to  the 
combined  result  of  the  elenoients  and  the  condition  of  the  walk  was 
properly  refused. — Kansier  v.  City  of  Billings,  250.        ^ 

Same — Instructions — Comment  on  Weight  of  Evidence. 

11.  A  requested  instruction  that  defendant  city  liad  notice  through 
one  of  its  aldermen  of  the  defect  in  a  sidewalk  was  objectionable  as 
a  comment  on  the  weight  of  the  evidence. — Kansier  v.  City  of  Billings, 
250. 

Same — ^Defective  Sidewalks — ^Liability  of  Defendant— Oorrect  Instruction. 

12.  An  instruction  th&t  if  at  the  date  of  the  accident  and  prior 
thereto  the  sidewalk  in  question  was  reasonably  safe  for  public  use, 
plaintiff  could  not  r^ver  damages,  correctly  stated  the  law  and  was 
not  objectionable  as  denying  to  plaintiff  the  presumption  that  the 
walk  was  in  a  reasonably  siSe  condition  for  travel. — ^Kansier  v.  City 
of  Billings,  2i50. 

Same — Instructions — Contributory  Negligence — ^Issues. 

13.  An  instruction  defining  an  accident  and  stating  that  if  plaintiff 
was  at  the  time  she  fell  exercising  reasonable  care  and  caution  for 
her  own  safety  and  the  walk  was  in  a  reasonably  safe  condition,  re- 
covery of  damages  could  not  be  had,  held  not  improper  as  injecting 
the  question  of  contributory  negligence  into  the  case.— Kansier  v.  City 
of  Billings,  250. 

Same — Sidewalks — Defective    Construction — ^Presence  of    Snow  and  Ice- 
Improper  Instruction — Issues. 

14.  Plaintiff  having  relied  solely  for  recovery  on  the  defective  con- 
struction of  the  sidewalk  on  which  she  fell,  and  no  evidence  appear- 
ing in  the  record  showing  the  presence  of  ice  or  snow  on  the  walk, 
the  giving  of  an  instruction  that  if  the  accident  occurred  'because  of 
their  presence,  she  could  not  recover,  etc.,  though  not  to  be  com- 
mended, held  harmless. — Kansier  v.  City  of  Billings,  250. 

OLEBK  OP  DISTRICT  COUBT. 

Judgments — ^Bntry — Ministerial  Duty  of  Clerk. 

1.  The.  entering  of  judgment,  after  rendition  thereof,  in  the  appro- 
priate book  provided  by  law,  is  the  ministerial  act  of  the  clerk. — 
State  ex  rel.  Anderson  v.  District  Court,  244. 

Default  Judgment — Entry  by  Clerk — Ministerial  Act. 

2.  The  clerk  of  the  district  court,  in  entering  judgment  by  default, 
as  provided  in  section  6719,  subdivision  1,  Revised  Codes,  acts  minis- 
terially, not  judicially. — Soliri  v.  Faseo,  400. 

Same — When  Judgment  a  Nullity. 

3.  Whether  the  action  in  which,  upon  application  of  plaintiff,  the 
clerk  of  the  district  court  m  required  to  enter  judgment  upon  default 
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of  defendanti  is  one  upon  contract  for  the  recorery  of  money  or 
damages  only,  the  clerk  must  determine  from  the  allegations  of  the 
complaint  alone,  and  if  it  is  not  such,  the  judgment  he  may  enter 
18  a  nullity  and  may  be  set  aside. — Soliri  y.  Tasso,  400. 

COLLATERAL  ATTACK. 
See  Judgments,  2,  16. 

COMMON  LAW. 
Abrogation  by  Statute. 

1.  Li  Montana  there  is  no  common  law  in  any  case  ivhere  the  law 
is  declared  by  statute. — ^Decker  y.  Decker,  338. 

Proinissory  Notes. 

2.  At  common  law,  the  death  of  the  maker  of  a  note  did  not  stop 
the  running  of  the  statute  of  limitations. — ^Dayis  v.  Estate  of  D&yis, 
500. 

COMPENSATION. 
Of  officers, — see  Legislature,  7,-8;  Office  and  Officers,  2,  ^  5,  9. 

CONCLUSIONS. 
In  offer  of  proof, — see  Eyidence,  ^. 
Pleading, — see  Pleading  and  Practice,  30. 

CONBITICNS  SUBSEQUENT. 
Breach, — see  Deeds,  1-A, 

CONFESSIONS. 
See  Criminal  Law,  25-3Z, 

CONFIDENCE  GAME. 
See  Criminal  Law,  1,  2. 

CONSIDERATION. 
See  Estoppel,  3. 

CONSTITUTION. 

Sedition — Statutes — Congress — Exclusive  War  Powers. 

1.  Held,  tbat  the  Act  defining  sedition  (Chap.  11,  Extra  Session 
1918)  and  preecribing  punishment  for  it,  is  not  unconstitution&l  as 
infringing  upon  the  eixclusive  war  powers  of  Congreaa — State  t. 
Kahn,  108. 

Same^Free  Speech. 

2.  field,  that  the  Act  aboye  does  not  violate  the  guaranty  of  free 
speech  <contained  in  either  the  federal  or  state  Constitution. — State 
y.  Kahn,  108. 

Statutes — Invalidity — ^Burden  of  Proof. 

3.  The  burden  of  showing  that  fhe  authority  of  the  state  legislature 
to  enact  a  given  statute,  inherent  except  as  restricted  by  the  state 
and  federal  Constitution,  has  been  so  limited,  is  upon  the  party  who 
questions  the  validity  of  the  Act. — Hilger  v.  Moore,  County  Treas- 
urer, 146. 

Division  into  Chapters  and  Sections — Effect. 

4.  The  division  of  the  Constitution  into  chapters  and  sections  is  a 
matter  of  conyemience  for  the  purpose  of  reference,  and  is  not  of 
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sipiificanoe  in  applying  the  rules  of  -oonstractioii  and  intearpretatioi^. 
Hilger  v.  Moore,  County  Treasurer,  146. 

Coms-t  ruction — Rule. 

5.  Every  provision  in  th-e  Constitution  dealing  with  tlie  same  sub- 
je<:t  matter  must  be  considered  in  determining  the  meaning  of  any 
expression  in  it  which  may  be  in  doubt. — Hilger  v.  Moore,  County 
Treasurer,  146. 

Nature  of  Instrum-ent. 

6.  The  state  Constitution  is  not  a  grant  of,  but  a  limitation  upon, 
power  exercised  by  the  several  departments  of  state  goveimment. — ■ 
Hilger  v.  Moore,  County  Treasurer,  146. 

Meaning  of  Fourteenth  Amendment. 

7.  The  inhibition  of  the  Fourteenth  Amendment  to  the  Gonstitutian 
of  the  United  States,  that  no  state  shall  deprive  any  person  within 
its  jurisdiction  of  the  equal  protection  of  the  laws,  was  designed  to 
prevent  any  person,  or  elass  of  persons,  from  bein?  singled  out  as  a 
special  subject  for  ddscrimination  and  hostile  legislation. — ECilger  v. 
Moore,  County  Treasurer,  146. 

Taxation — Classification  of  Property — Statutes. 

8.  Heldf  that  the  Constitution  (Article  XII),  does  not  prohibit  the 
legislature  from  classifying  propertv  for  the  purpose  of  taxation,  and 
that  therefore  Chapter  51,  Laws  oz  1^19,  providing  for  such  dassifl- 
eation  and  a  percentage  basis  for  the  imposition  of  taxes,  is  not  iifr- 
valid  as  in  violation  of  the  principle  of  uniformity  of  taxation  de- 
dared  in  section  1  of  Article  X.  (Ma.  Justice  CbOPiat  dissenting.) 
Hilger  v.  Moore,  County  Treasurer,  146. 

Same — f'Assessmient" — "Taxation" — ^Definition.  

9.  "Assessment,"  within  the  meaning  of  section  1,  Article  XII,  of 
the  state  Constitution,  is  the  process  by  which  persons  subject  to 
taxation  are  listed,  their  property  described,  and  its  value  ascer- 
tained and  stated;  "taxation"  is  the  determination  of  the  rate  of 
levy  and  imposing  it. — Hilger  v.  Moore,  County  Treasurer,  146. 

Same— ''Subject  of  Taxsition"— Definition. 

10.  *rhe  term-  "subject  of  taxation"  found  in  section  11,  Article  XII. 
of  the  Constitution,  held  to  have  been  used  by  the  oonstitutioncu 
conven/tion  in  its  then  popular '  sense,  to  wit,  to  denote  the  different 
kinds  of  property  liable  to  taxation. — ^Hilger  v.  Moore,  douniy  Treas- 
urer, 140. 

Same — "Property." 

11.  Held  J  that  the  definition  of  "property"  in  section  17,  Article 
Xn,  of  the  Constitution,  was  intended  as  a  limitation  upon  the  power 
of  the  legislature  to  extend,  by  indirection,  the  exemptions  from 
taxation  authorized  or  commanded  by  section  2  of  the  Article. — 
Hilger  v.  Moore,  County  Treasurer,  146. 

Same — Rule  of  Uniformity. 

12.  The  rule  of  uniformity  of  taxation,  based  upon  the  mandatory 
injunction  to  the  legislature  contained  in  the  first  sentence  of  section 
1  and  a  consideration  of  section  11,  Article  XII,  of  the  Constitution, 
held  to  be:  That  it  shall  prescribe  such  uniform  mode  of  assessment 
as  shall  secure  a  just  valuation  of  all  taxable  property;  that  all  taxes 
shall  be  levied  and  collected  l)y  general  laws  and  for  public  purposes 
only,  and  that  they  shall  be  uniform  upon  the  same  class  of  property 
within  the  territorial  limita  of  the  authority  levying  the  tax. — 
Hilger  v.  Moore,  County  Treajgurer,  146. 

Same^Classification — ETqual  Protection  of  Laws. 

13.  Mere  claseifi(«tion  of  property  for  the  purpose  of  taxation  does 
not  bring  the  statute  elaasifying  it  within  the  inhibition  of  the 
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Fourteeqatli  Amentlmeiit  guaranteeing  the  equal  protection  of  tiie 
lanTB. — Hilger  v.  Moore,  County  Treaaurer,  146. 

Countiee — ^Indebtedness — ConBtitutional  Limit — How  Determined. 

14.  WtietheT  contemplated  additional  county  indebtedness  is  withia 
the  constitutional  limit  must  be  determined  from  a  consideration  of 
the  amount  of  it,  the  amount  of  existing  indelbtedness,  and  the 
amount  fixed  by  the  Constitution  as  such  limit. — State  ex  rel.  Galles 
V.  Board  of  County  Commrs.,  387. 

Same— What  is  Limit  of  Indebtedness. 

15.  Held,  under  section  5,  Article  XTTT,  of  the  Constitutiofi,  that  the 
limit  of  county  indebtedness  is  five  per  oemt  of  the  value  of  its  tax- 
able property  as  that  value  is  disclosed  by  the  last  assessment-roU, 
i.  e.j  the  value  fixed  by  the  county  assessor  as  equalized  by  the 
county  and  state  boards  of  equalization — ^the  full  cash  value.— -State 
ex  rel.  Galles  v,  Board  of  County  Commrs.,  387. 

Same — Limit  of  Indebtedness — "Last  Assessmentt-roU." 

16.  Heldf  that  the  last  assessment-roll,  within  the  meaning  of  sec- 
tion 5,  Article  XIII,  of  the  Constitution,  from  which  the  limit  of  in- 
debtedness of  a  county  shall  be  eomputedL  is  the  last  complete  roll 
before  the  debt  is  contracted,  and  not  tne  last  assessment-roll  ia 
existenice  at  the  time  the  indebtedness  was  authorized  at  the  polls. — 
State  ex  rel.  Galles  v.  Board  of  County  Commrs.,  387. 

Tcucation — Electric  Power  Plants — State  Board  of  EqualizatioiL — ^Power 
to  Make  Original  Assessments. 

17.  By  section  16,  Article  XTT,  of  the  Constituition,  the  legislature 
is  vested  with  plenary  power  in  matters  of  the  assessment  of  prop- 
erty for  purposes  of  taxation,  including  the  power  to  designate  the 
agency  through  which  the  assessment  shall  be  made;  hence  section  1, 
Cnb.apter  48,  Laws  of  1919^  which  authorizes  the  state  board  of  equal- 
ization to  make  an  original  assessment  of  the  rights  of  way,  pole 
and  transmission  lines,  distributing  systems,  etc,  of  electric  power 
companies,  is  not  constitutionally  objectionable  as  conferring  the 
power  upon  an  unauthoriaed  agency. — ^State  v.  State  Board  of  Equal- 
ization, 413. 

Construction — "Expressio  TJnviu^'  Doctrine. 

18.  The  maxim  "expressio  unius  est  exdiuio  aUerUu^  is  a  rule  of  in- 
terpretation, and  cannot  be  made  to  0erve  as  a  means  of  restrietiBg 
the  plenary  power  of  the  legislature  nor  to  control  an  express  pro- 
vision of  the  Constitution. — State  ▼.  State  Board  of  Equalization, 
413. 

Nature  of  Instrument. 

19.  The  ConstiLtutioa  is  not  a  grant  of,  but  a  limitation  upon,  the 
powers  of  the  legislature. — State  v.  State  Board  of  £7qualizati<Hi, 
413. 

Legislature— -Extent  of  Power. 

20.  Where  the  constitutionality  of  a  statute  is  in  question,  the  in- 
quiry is  not  whether  the  legislature  had  the  power  to  enact  it  under 
express  terms  in  the  Constitution,  but  whether  there  is  aught  in  that 
instrument  which  forbade  it  from  enacting  it. — ^State  y.  State  Board 
of  Equalization,  413. 

T«tfation— State  Board  of  Equalization — Powers. 

21.  Obiter:  The  provisions  of  the  Constitution  being  mandatory  and 
prohibitory,  the  legislature  cannot  take  from  the  state  board  of 
equalization  the  power  conferred  upon  it  by  section  16,  Article  XH^ 
thereof,  to  assess  railroad  property,  nor  vest  such  power  elsewhere.— 
State  Y.  State  Board  of  Equalisation,  413. 
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2d.  EM,  tbat  the  contention  that  by  ooxvferring  the  po^er  of  assessing 
the  property  of  railroads  upon  the  state  board  of  equalization  (Art. 
XII,  sec.  16),  the  Constitution  impliedly  excluded  all  other  powers  of 
original  assessment,  is  without  merit. — State  v.  State  Board  of  KquaMza- 
tbn,  413. 

Same — ^Asaessmen-t — By  Whom  Made — Bight  of  Taxpayer. 

23.  So  long  as  the  principle  of  uniformity  and  just  valuation  of  his 
property  for  taxation  purposee,  guaranteed  by  tiie  Constitution,  are 
observed  by  the  aseessing  officers,  the  taxpayer  miay  not  insist  upon 
the  right  to  have  hla  aeseesment  made,  in  the  first  instance,  by  any 
particulax  officer,  or  to  luave  it  equalized  by  any  particular  reviewing 
board.— Btate  v.  State  Board  of  Equalization,  413. 

Befereodum — ^Effect  on  Bef erable  Acts. 

24.  By  force  of  the  referendum  amendment  to  the  Oonstitution 
(Const.,  Art.  V,  sec.  1),  a  referable  A^t  does  not  become  finally  effec- 
tive until  the  people  bave  exercised  their  reserved  power  either  by 
declining  to  refer  it  or  by  approving  or  disapproving  it  at  the  polls. 
(Mb.  Justice  Hollow  ay  concurring  specially.)— State  ex  rel.  Eeear 
v.  IMfftrict  Court,  464. 

8afnie— Meaning  of  Provision. 

25.  The  provision  of  section  1,  Article  V,  of  tho  Constitution,  re- 
serving in  the  people  the  right  to  refer,  and  to  approve  or  reject,  an 
Act  of  thiO  legi^ature  by  their  ballot,  and  declaring  tliat  in  the  in- 
terim the  legislation  shall  be  in  full  force  ejid  effect,  held  to  mean 
that  it  is  in  force  and  effect,  subject  to  the  will  of  the  people,  aoid 
that  upon  disapproval  of  a  measure  it  becomes  ineffective  from  the 
beginndng  because  it  lacks  the  approval  of  e  constitutional  branch 
of  the  legislative  department — ^th<e  people.  (See  concurring  opinion 
of  Mr.  Justice  HoLiiOWAT.)^-State  ex  reL  Esgar  v.  District  Court. 
464. 

Statutes — Bartial  Invalidity— Effect. 

20.  Where  a  part  only  of  a  statute  is  unconstitutional,  and  it  is 
possible  to  eliminate  the  invalid  portion  with.out  destroying  the 
whole  statute,  such  construction  must  be  adopted.^iState  ex  rel. 
Ebgar  v.  Districrt  Court,  464. 

Departments  of  Govemoneint — ^Judiciary  Function. 

27.  ,  The  funjction  of  the  judiciary  is  to  give  effect  to  the  legal  acts 
of  ibe  legislative  and  executive  departments  of  governjneint,  not  to 
supervise  them. — Myrick  v.  Peet,  13. 

Elections — Office  and  Officers — County  Auditor — ^Women — Qualifications 
for  Office. 

28.  Since  the  adoption  of  the  suffrage  amendment  to  the  Constatn- 
tion  (section  2,  Article  IX),  a  woman,  otherwise  qualified,  is  en- 
titled to  hold  the  office  of  county  auditor,  though  the  statute  creating 
it  (Laws  1891,  p.  227)  declared  that  a  '^male  person"  should  be 
eleeted  to  office. — Eose  v.  Sullivan,  480. 

SanM — Women— Qualifications  for  Office — Woman's  Suffrage  Amendment 
— ^Effect. 

29.  Upon  adoption  of  the  suffrage  amendment  to  section  2,  Article 
IX,  of  the  Constitution,  the  sex  attribute  was  eliminated  as  a  quali- 
fication to  vote,  and  by  section  11  of  that  Article  as  a  qualification 
to  hold  any  office  under  the  Constitution  or  laws  of  the  state,  won&an 
being  thus  placed  upon  a  plane  of  absolute  equality  with  man,  toucb' 
ing  their  political  rights  and  privileges. — Eose  v.  Sullivan,  480. 
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LegiBlature— VaoBuftcy — A  ppointxneoit. 

30.  Held,  on  mandamus j  that  section  45,  Article  Y,  of  tbe  Consti- 
tution, provides  the  only  means  for  filling  a  vacan-cy  caused  by  death 
or  resLgn&tion  of  a  member  of  either  house  of  the  legialative  assem- 
bly, to-wit,  by  an  election  called  for  thet  purpose,  and  that  there- 
fore the  governor  had  no  power  to  fill  the  vacancy  by  appoi&tiiiezLt. 
State  ex  rel.  Cutts  v.  Porter,  571. 

Offiee—Fillin^  Vacaiicy— dtaAutee. 

31.  Where  the  Constitution  provides  tho  mode  for  filling  an  oi&ee 
made  vacant,  the  provisiozi  of  section  423,  Revised  Codes,  that  the 
governor  must  fill  the  vacancy  by  graniting  a  commission  to  expire 
at  the  end  of  thie  mext  legislative  assembly  or  at  tho  next  election, 
does  not  apply. — State  ex  rel.  Cutts  v.  Porter,  571. 

Sedition  Statute— 'Constitutionality. 

ZZ.    The  Sedition  Act  (Chap.  11,  Laws  Extra.  Session,  1918).  is  not 
unconstitutional  as  attempting  to  deal  with  a  subject  exclusively 
within  the  jurisdiction  of  the  Congress  of  the  United  States.— State 
T,  Wyman,  600. 
/' 

CONSTITUTION  OP  MONTANA. 

(List  of  Sections  Cited  or  Commented  upon.) 

Article     m,  section  16 498 

Article     in,  section  29 441,  574 

Article       V,  section     1 466,  470  et  seq. 

Article       V,  section    9 573 

Article       V,  section  45 573,  574 

Article    VII,  section  12 470,474 

Article  Vni,  section  11 377 

Article      IX,  section     2 482  et  seq. 

Article     IX,  section  10 482  et  9eq, 

Article     IX,  section  11 482  et  »eq. 

Article    XII,  section     1 444  et  seq. 

Article   XII,  section  15 441,  453,  456 

Article   Xn,  section  16. 440 

Article    XII,  section  18 456 

Article  XIU,  section    6 390 

CONTEMPT. 
See,  also.  Water  Bights,  3-{^. 

District  Court — Jurisdiction. 

1.  For  the  violation  of  a  lawful  judgment  or  order  of  the  district 
court,  it  alone  has  authority  to  infiict  punishment,  the  right  of 
appeal  bein^  denied.— -State  ex  rel.  Zosel  v.  District  Court,  578. 

Certiorari — Supervisory  Control. 

2.  Certiorari  lies  to  review  the  action  of  tho  district  court  in  ad- 
judging one  guilty  of  contempt  if  it  acted  without  jurisdiction; 
whereas  supervisory  control  is  the  proper  remedy  where  the  court, 
acting  within  jurisdiction,  does  so  in  a  manner  so  arbitrary  and  un- 
lawful as  to  be  tyrannical.— State  ex  rel.  Zosel  v.  District  Court,  578. 

Supervisory  Control — Record — Review. 

3.  On  application  for  writ  of  supervisory  control  to  review  an  order 
adjudging  one  guilty  of  contempt,  the  supremo  court  is  limited  to 
an  examination  of  the  record  for  the  purpose  of  asC'Crtaining  whether 
there  was  any  substantial  evidence  to  justify  tho  court's  Aetion.— - 
State  ex  rel.  Zosel  v.  District  Court,  578. 
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Witii«8Be8  —  Credibility— Weigiit  ot  Testimony  —  Nat  Beviewable  by 
Sapreme  Court. 

1 4.  Th<e  credibility  of  tlie  witneeeee  beard  by  the  district  court  in  a 
•contempt  prcoeeding  and  the  welghrfc  to  be  given  to  their  testimony 
were  matters  for  its  determination,  anid  are  not  reviewable  by  the 
•npreme  court  on  application  for  writ  of  supervisory  control. — State 
ex  pel.  Zoeel  v.  Difitrict  Court,  578. 

Defenses — What  Competent  to  be  Shown. 

5.  One  charged  with  contempt  of  court  because  of  a  violation  of 
a  diecree  adj\idioating  rights  to  the  use  of  water  flowing  in  a  stream 
may,  for  the  purpose  of  exonerating  himself  and  for  no  other,  show 
that  by  his  own  efforts  he  hadr  developed  an  independent  water 
supply  and  that  the  quantity  used,  by  him  did  not  exceed  the  amount 
so  developed. — State  ex  rel.  Zoeel  v.  District  Court,  578. 

CONTRACTS. 
See,  also.  Deeds;  Husband  and  Wife,  11-14;  Beal  Property, 

Offer  and  Acceptance. 

1.  In  order  to  form  a  contract^  there  must  be  an  offer  by  one  party 
and  an  unconditional  acceptance  of  it  by  the  other  in  aocordanoe 
with  its  terms.— Steinbrenner  v.  Minot  Auto  Co.,  27. 

Mode  of  Acceptance— Who  may  Prescribe. 

2.  The  party  making  an  offer  may  prescribe  the  mode  by  which,  ac- 
ceptance must  be  made. — Steinbrenner  v.  Minot  Auto  Co.,  27. 

Same — Waiver. 

3.  Where  an  agency  contract  provided  that  it  should  not  become 
effective  until  acceptance  by  defendani;  company  evidenced  by  the 
signature  of  its  general  manager,  the  mode  of  aoceptance,  being  for 
defendant's  benefit,  could  be  waived  by  it  and  acceptance  made  by 
any  other  mode. — Steinbrenner  v.  Minot  Auto  Co.,  27. 

A-oceptanoe— What  may  Constitute. 

4.  Anything  that  will  amount  to  a  manifestation  of  a  formal  de- 
termination to  accept,  communicated,  or  put  in  the  proper  way  to  be 
communicated,  to  the  party  making  the  offer,  will  complete  a  con- 
tract.—-Steinbrenner  V.  Minot  Auto  Co.,  27. 

Omission  of  Signature  of  One  Party — Effect. 

5.  Where  a  eontrcuet  is  signed  by  one  only  of  the  parties  to  it,  but 
is  accepted  or  a^ted  upon  by  the  other  party,  it  is  as  binding  as  if 
signed  by  both  parties. — Steinbrenner  v.  Minot  Auto  Co.,  27. 

Same — Waiver. 

6.  Where  a  contract  was  not  in  fact  signed  by  the  general  manager 
of  defendant  automobile  company,  as  required  by  its  terms,  but  had 
been  acted'  upon  by  it  es  shown  by  correspondence  between  plaintiff 
and  the  manager,  the  contract  was  as  binding  as  if  it  had  been  so 
signed,  the  requirement  of  formal  approval  by  the  manager  being 
deemed  waived. — Steinbrenner  v.  Minot  Auto  Co.,  27. 

Aeoeptanoe— ^Juestion  of  Law — Submission  to  Jury — Ha^rmless  Error. 

7.  Where  the  evidence  touching  the  issue  whether  defendant  ac- 
cepted the  contract  eued  upon  by  plaintiff  was  uncontroverted,  the 
question  was  one  of  law  for  the  court,  and  its  submission  to  the  jury 
was  error,  but  nonprejudi'cdal,  because  in  defendant's  favor. — Stein- 
brenner v.  Minot  Auto  Co.,  27. 

Practical  Construction. 

8.  Practical  construction  placed  upon  a  contract  by  the  parties  effec- 
tually rcvmoves  uncertainty  in  the  language  employed. — Knapp  v. 
Andrus,  37. 
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Teormtf  ajod  CoQicBtiiana — Constraetion. 

9.  Competent  parties  have  the  right  to  fix  the  terras  aii^  eo!nditi(ni8 
of  their  eontraotfl  so  long  as  they  do  not  violate  a  public  poliey  or 
some  ezprese  provision  of  law,  and,  when  they  use  lan^age  free 
from  ambiguity  or  uncertainty,  courts  cannot  enlarge  or  restrict  ita 
application  or  meaning. — Union  Ba&k  ft  Trust  Co.  v.  Hinmuelbaaer, 
82. 

When  to  be  Enforced.  t 

10.  Courts  will  not,  through  the  aid  of  canceUatiooi  or  reseissloD, 
relieve  a  party  from  the  effect  of  a  contract  made  impulsively  or  out 
of  gemeroeity  and  not  based  upon  business  principles,  but  uphold  it 
as  miade. — Smith  v.  Hoffman,  2^99. 

Parts  of  Same  Transaction — Constniction. 

11.  Heldf  under  section  5031,  Be  vised  Codos,  that  a  deed  made  upon 
a  condition  subsequent  imposed  by  a  separate  writing,  under  this 
terms  of  which  the  grantee  obligated  herself  to  nuake  a  stipiklated 
monrthly  payment  to  a  third  person,  with  reversion  in  favor  of  tbe 
grantor,  were  part  of  and  oonstituted  the  same  transaction,  regard- 
lees  of  whether  they  were  executed  at  the  same  time  or  not. — Smith 
V.  Hoffman^  299. 

Breach  —  Beoovery  of  Part  Payments  —  Complaint  —  Immaterial  AUega- 
tions. 

12.  In  determining  the  sufficiency  of  the  complaint  in  an  action  in 
the  nature  of  one  for  monev  had  and  received,  based  upon  a  contraet 
of  sale  of  farm  la^nds,  on  the  theory  that  the  defendant  violated  the 
contract  thus  giving  the  plaintiff  the  right  to  abandon  it  and  to  re- 
cover what  money  had  been  paid  on  it,  for  the  purpose  of  ascertain- 
ing whether  the  district  court  had  acquired  jurisdiction  to  enter  a 
viuid  judgment,  allegations  contradictory  of  or  inconsistent  with  the 
writing  must  be  disregarded  as  immaterial. — Crawford  v.  Pierse,  3^71. 

8ame — Fraud — ^Ratification — ^Estoppel. 

13.  Where  a  piuty  with  full  knowledge  of  the  falsity  of  representa- 
tioDis  relative  to  boundaries  of  land,  the  number  of  acres  sown  in 
grain  and  grass,  etc.,  bought  by  him  under  a  written  contract,  rati- 
fies the  transaction  by  agreeing  to  a  settlement  with  the  seller 
through  the  instrumentality  of  a  new  agreement,  he  may  not  there- 
after assert  its  invalidity,  nor  rescind  on  the  ground  of  fraud  and 
recover  payments  already  made. — Crawford  v.  Pierse,  371. 

Presumption  That  Writing  Contains  All  Engagements. 

14.  Where  a  cooi tract  supplemental  to  one  made  for  the  sale  of 
lands  recited  that  it  was  miede  for  the  purpose  of  granting  the  buyer 
additional  time  in  which  to  make  payments,  it  preclude  the  idea 
that  it  was  made  for  any  other  purpose,  ejid  in  the  absence  of  all^^a- 
tion  of  mistake  or  other  imperfection,  the  presumption  is  conclusive 
tluEit  the  writing  contained  all  the  engagements  then  maAe  by  the 
parties. — Crawford  v.  Pierse,  371. 

Breach  —  Recovery  of  Part  Payments  —  Complaint  —  Immaterial  Allega- 
tions. 

1*5.  Allegations  in  an  action  to  recover  money  paid  on  a  contract  of 
sale  of  lands  on  the  theory  that  the  vendor  had  breached,  to  the 
effect  that  defendant  had  excluded  plaintiff  from  possession  of  the 
land,  had  threatened  his  life  and  that  of  his  agent,  and  attempted 
by  force  to  drive  them  from  the  premises,  etc.,  were  immaterial, 
where  by. express  stipulation  in  the  contraet  defendant  was  to  re- 
main in  exclusive  possession  and  control  of  the  property  until  de- 
livery of  deed  to  plaintiff. — Crawford  v.  Pierse,  37k 
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Same — BecoTery  of  Part  Payments — Nature  af  Action. 

16.  Upon  a  breach  by  the  vendor  of  a  contract  to  convey,  tho 
vend'Oe  may  abandon  tne  engagement  and  sue  for  the  amount  paid 
thereon,  as  for  money  held  by  the  vendior  for  his  use  and  benefit. — 

.   Crawford  v.  Piers©,  371. 

Fraud — Lack  of  Mental  Capacity — QtuiivPum  of  Proof  Required. 

17.  Under  subdivision  5,  section  8028,  Eovised  Codes,  fraud  or  laCik 
of  mental  capacity  to  enter  into  a  contract  may  be  established  by  a 
bare  preponderance  of  the  evidence. — ^Koemer  v.  Northern  Pac.  By. 
Co.,  511. 

Batification— Essentials. 

18.  To  constitute  ratification — ^which  is  the  confirmation  of  a  pre- 
vious aKJ-t  done  either  by  the  party  himself  or  by  another — there 
must  have  been  an  acceptance  of  the  results  of  the  act  with  an  in- 
tent to  ratify  and  with  full  knowledge  of  all  the  material  circum- 
stances.— Koemer  v.  Northern  Pac.  By.  Co.,  511. 

Prerequisites. 

19.  A  contract  results  only  from  an  offer  made  by  one  of  the  par- 
ties and  its  uaxoonditional  acceptance  by  the  other  in  all  its  terms.-— 
Koemer  v.  Northern  Pac.  By.  Co.,  511. 

Full  Performance — Quantum  Meruit. 

20.  When  a  party  has  fully  performed  an  express  contract^  lie  may 
sue  upon  quantum  meruit, — Dalgarno  v.  Holloway,  S^-l. 

Novation. 

21.  Whore  the  purchaser  of  a  building  had  agreed  with  the  seller 
imnveddately  upon  doonpletion  of  the  sale,  and  with  plaintiff,  that  he 
would  assume  a  debt  due  the  latter  from  the  seller  for  a  lighting 
plant  installed  by  him  in  the  building  prior  to  the  sale,  the  transact 
tion  amounted  to  a  "novation"  within  the  meaning  of  subdivision  2, 
aeetioo.  4959,  Bevised  Codes,  rend>ering  the  purchaser  liable  on  the 
obligation  assumed  by  him.—Sullivan  v.  Marshall,  568. 

Interpretation — Duty  of  Courts. 

22.  Cooirts  cannot  make  new  contracts  for  paj-ties,  but,  where  theire 
•     is  no  ambiguity,  will  interpret  them  by  the  language  used  therein.— 

State  ex  rel.  Bobinson  v.  District  Court,  592. 

CONTBIBUTOBY  NEGLIGENCE. 
Bee  Personal  Injuries,  8,  9,  17,  18,  21-23,  34 

CONVEBSION. 

Maliciovis  Prosecution — Trial — Theory  of  Case — ^Erroneous  Instructions. 
1.  In  an  action  for  malicious  prosecution  in  wrongfully  suing  out 
attachments  and  procuring  a  receivership,  instructions  upon  the 
measure  of  damages  for  a  wrongful  conversion,  at  variance  with  the 
theonry  upon  which  the  action  had  been  instituted  and  tried  and  an 
iseue  not  presented  by  the  pleadings,  was  reversible  error.— St  John 
V.  Taintor,  204. 

COBPOBATIONS. 
Liability  for  agent's  tort, — see  Personal  Injuries,  25-27. 

COSTS. 

Incident  to  original  proceedings  against  district  courts  in  supreme  court.— 
see  District  Courts,  1-5. 

Action  on  Injunction  Bond — Court  Costs — ^Witness  Fees. 

1.  Courts  costs  and-  witness  fees  n-ccessarily  incurred  in  prorairing 
the  dissolution  of  an  injunction  wrongfully  issued  are  properly  ro' 
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coverable  in  am  cuetkni  on  the  boi)4. — McDenw>tt  ▼.  Amerioaa  Bond- 
ing  Co.,  1. 

Memorandum, — Sorvioe  end  Filmg. 

2.  Where  a  miemoraOidum  of  009te  was  eerved  and  filed  npon  the 
same  day,  the  serving  and  filing  will  be  treated  as  contemporaneous 
aetSi  and  held  proof  e^inet  the  contention  that  under  section  7170, 
Bevised  Codee,  filing  mniat  precede  service. — Berry  y.  City  of  Helena, 
122. 

Nonsuit — ^Allowance  of  Witness  Fees  and  Mileage. 

3.  Where  a  nonsuit  is  granted,  and  def en&nt  thus  relieved  of  the 
necessity  of  placing  his  witnesses  upon  the  stand,  he  is  nevertheless 
entitled  to  their  fees  and  mileage  under  section  7169,  Revised  Codes, 
as  disbursemente  necessarily  incurred  in  procuring  their  attendan'ce. 
Berry  v.  City  of  Helena,  122. 

Incorrectness  of  Memorandum — Burden  of  Proof, 

4.  I>efendant's  memorandum  of  costs  was  prima  facie  evidence  of 
the  correctness  of  tho  items  incurred  therein,  and  the  burden  of  over- 
coming the  showing  thus  made  was  upo^n  the  plaintiff. — ^Berry  t.  City 
of  Helena,  122. 

Verified  Memonandumr— Failure  to  Serve — ^Effect.  ^ 

5.  Where  plaintiff  did  not  ^Ye  with  the  clerk  and  serve  upon  defend- 
ant his  claim  for  costs  in  a  verified  bill,  as  he  was  required  to  do 
under  section  7170,  Revised  Codes,  he  was  not  entitled  to  recover 
them,  even  though  defendant,  because  of  the  fact  that  he  made  no 
appearance  other  than  by  taking  part  in  a  hearing  on  an  order  to 
show  cause  why  an  injunction  should  not  issue  in  a  water  right  suit, 
may  not  have  been  entitled  to  notice  of  proceedings  had  thereafter. 
Barrick  ▼.  Porter,  247.  ' 

COUNTIES. 

New  Counties — ^Power  of  liegislatttre  to  Create. 

1.  The  creation  of  new  counties  is  a  subject  exclusively  of  legisUr 
tive  cognizance. — State  ex  rel.  Koefod  v.  Board  of  County  Oommrai 
355. 

Sam>e — ^Inclusion   and   Exclusion   of  Territory — ^Procedure — Mandamu». 

2.  Held,  that  the  board  of  county  commissioners,  clothed  by  Chaptei 
226,  Laws  of  1919,  with  authority  to  hear  and  determine  petitions,  in 
their  discretion,  for  the  creation  of  new  counties,  may  not  be  com- 
pelled by  mandamus,  in  the  absence  of  fraud  or  legislative  restric- 
tion, to  proceed  first  to  a  consideration  of  petitions  to  include  new 
territory  end  then  of  those  excluding  territory  in  the  order  in  whieh 
they  were  filed. — State  ex  rel.  Eoefod  v.  Board  of  County  Commra, 
355. 

rndebtednese^Determination  by  Board  of  Oom-missioners — ^Effect. 

3.  The  act  of  submission  to  the  electors  of  a  county,  by  its  board  of 
comnGiissioners,  of  the  question  whether  an  indebtedness  in  a  given 
amount  should  be  incurred,  was  a  determination  by  it  that  such 
amount,  together  with  outstanding  indebtedness,  would  not  exceed 
the  limit  of  indebtednees  prescribed  by  the  Oonatitution.— -State  ex 
rel.  Galles  v.  Board  of  County  Commrs.,  387. 

Same — Constitutiontil   Limit — How  Determined. 
!  4.     Whether  contemplated  additional  county  indebtedness  is  within 

I  the  constitutional  limit  must  be  determined  from  a  consideration  of 

I  the  amount  of  it,  the  amount  of   existing  indebtednees,  and  the 

I  amount  fixed  by  the  Constitution  as  «ach  limit. — State  ex  reL  Galles 

V.  Board  of  County  Commrs.,  387. 

Limit  of  Indebtedness — ^How  DeterminedL 
i  5.     Quaere:  In  determining  the  validity  of  additional  countv  indebt- 

edness, iQAy  money  in  the  sinking  fuad  or  taxes  imposed  for  the 
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benefit  of  €b»  finking  fund  and  in  proeess  of  eolleetlon  be  deducted 
from  outstanding-  indebtedness f — State  ex  rel.  Qalles  v.  Board  of 
County  Commre.,  387. 

What  1b  Limit  of  Indebtedness. 

6.  Held,  under  section  5,  Article  Xin,  of  tbe  Conrtitutiony  tbat  the 
limdt  of  county  indebtedness  is  five  per  cent  of  the  value  of  its  tax- 
able property  as  that  value  is  disclosed  by  the  last  assessment-roll, 
i.  e.,  &e  value  fixed  by  the  county  assessor  as  equalized  by  the  county 
and  state  boaords  of  equalization — ^the  full  cash  value. — ^State  ex  rel. 
Gallea  v.  Board  of  County  Conunvs.,  387. 

Ldmit  of  Ind<ebtednes9— How  Dertermined. 

7.  Held,  that  the  limit  of  county  indebtedneefi  is  to  be  computed 
upon  the  assessed  valuation  of  its  taxable  property  as  discloeed  by 
the  last  asecflsment-roll,  and  not  upon  the  percentages  of  values  upon 
which  taxes  are  computed  under  Chapter  51,  Laws  of  1919. — State 
ex  rel.  Galles  v.  Board  of  County  Commons.,  387. 

Indebtedness — Conves  into  Existence,  When. 

8.  Coun/ty  indebtedness  in  exoess  of  $10,000  comes  into  existence 
only  when  the  county  becomes  legally  liable  to  pay  it  in  whole  or 
in  part,  to-wit,  when  the  bonds  or  warrants  evidencing  it  are  issued 
or  binding  contracts  are  made,  and  not  upon  the  favorable  vote  of 
the  electors  had  on  the  question  whether  the  indebtedness  shall  be 
incurred^— State  ex  rel.  Galles  v.  Board  of  County  Commrs.,  387. 

Limit  of  Indebtedness — ^''Last  AssesBment-roll." 

9.  Held,  that  the  laat  assessment-roll,  within  the  meaning  of  section 
5,  Article  XIII,  of  the  Constitution,  from  which  the  limit  of  indebt- 
edness of  a  county  shall  be  computed,  is  the  last  complete  roll  before 
the  debt  is  contracted,  and  not  the  last  assessment-roll  in  existence 
at  the  time  the  indebtedness  was  authorized  at  the  polls*. — State  ex 
rel.  Galles  v.  Boaxd  of  County  Commrs.,  387. 

Additional  Indebtedness — Mandamtu. 

10.  Held  that,  where  additional  county  indebtedness  authorized  by 
a  favorable  vote  of  the  electors,  together  with  existing  indebtednees, 
did  not  exceed  five  per  cent  of  its  assessed  valuation,  it  was  the 
plain  legal  duty  of  the  board  of  county  commiissi oners  to  act  under 
the  authority  thnis  conferred,  and  that  mandamus  lies  to  compel  its 
performaaoe. — State  ex  rel.  Galles  v.  Board  of  County  Commrs.,  387. 

COUNTY  ATTORNEY. 

Improper  conduct  at  criminal  trial — Review — Record, — 9ee  Criminal  Law, 
49. 

COUNTY  AUDITOR. 
Women  entitled  to  hold  office  of, — see  Elections,  1. 

COUNTY  CLERK. 

Extension  of  Taxes — ^Ministerial  I>uty. 

1.  The  duty  cast  upon  the  county  clerk  of  extending  the  taxes  upon 
the  proper  books  after  the  assessment- roll  is  completed  is  ministe- 
rial, involving  no  more  than  a  mathematical  calculation. — State  ex 
rel.  Galles  v.  Board  of  County  Commrs.,  387. 

COUNTY  COMMISSIONERa 
Creation  of  new  counties, — see  Mandamus,  2-4. 
Incurring  of  county  indebtedness, — see  Counties,  3-10. 
66  Mont.— 41 
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OOUBTS. 
6ee,  also,  District  Oonrts;  Justicea  of  the  Peace;  Sapfeme  Ocmrti 

Gonstitutional  Lraw — ^Function. 

1.  Th«  function  of  the  judiciary  is  to  ^ve  effeet  to  the  legal  aeta 
of  the  legislative  and  executive  departments  of  government,  not  to 
supervise  them. — Myrick  v.  Peet,  13. 

"Jurisdiction"  Defined. 

2.  Jurisdiction  is  the  power  to  hear  and  determine  the  particular  ease 
^        presented  for  consideration,  and  to  render  such  a  judgment  as  the  law 

authorizes  Ia  that  case. — Crawford  v.  Pierse,  971. 

CBIMINAL  OONVBBSATION. 
See  Husband  and  Wife,  1,  & 

CRIMINAL  LAW. 

Confidence  Game — ^Evidence — Sufficiency. 

1.  Evidence  held  insufficaent  to  justify  conviction  w  to  one  of  two 
defendants  charged  with  "bunco,"  or  the  confidence  game  denounoed 
by  sectiim  8684,  Revised  Codes,  and  sufficient  aa  to  t£e  other. — State 
T.  Moran,  94. 

Same — Essence  of  Crime. 

2.  The  essence  of  the  crime  of  "bunco,"  or  confidence  g&xne,^  is  deceit 
and  falee  pretense  of  which  the  injured  party  has  no  suspicion,  i^ii 
which  he  relies  and  upon  the  faith  of  which  he  parts  with  hia  prop- 
erty.— State  V.  Moran,  94. 

Sedition — Statutes — Constitution — Congress — Exclusive  War  Powers. 

3.  Held,  that  the  Act  defining  sedition  (CSiap.  11,  Elztra.  Session 
1918)  and  prescribing  punishment  for  it,  is  not  unconstitutional  as 
infringing  upon  the  exclusive  war  powen  of  Congress. — State  t.  Kahn, 

108. 

Same — Constitution — Free  Speech. 

4.  Held,  that  the  Act  above  does  not  violate  the  ^[uaranty  of  free 
speech  contained  in  either  the  federal  or  state  Constitution. — State  t. 
Kahn,  108. 

Same — Police  Regulations — Statutee— Criminal  Intent. 

5.  The  legislature  may,  in  the  exercise  of  police  power,  prohibit 
certain  Actis  for  the  preservation  of  the  peace,  the  safety  of  the 
people,  etc^  vathout  making  evil  intent  an  ingredient  of  the  offense 
other  than  the  general  intent  implied  from  a  violation  of  t^  statute. 
State  V.  Kahn,  108. 

Same— Intent. 

6.  The  Sedition  Act,  being  a  general  police  regulation,  held  valid 
under  the  rule  above,  as  against  the  objection  that  it  fails  to  make  a 
criminal  intent  an  ingredient  of  sedition.— State  v.  Kahn,  108. 

tSame, 

7.  Held,  that  the  provision  of  the  Sedition  Act  prohibiting  the 
uttering,  in  time  of  war,  of  language  "calculated"  to  incite  or  inflame 
resistance  to  constituted  authority,  etc,  is  broad  enough  to  inelade 
intent. — State  v.  Kahn,  108. 

Same — Offer  of  Proof — Self-serving  Declarations — ^Proper  Rejection. 

&  An  offer  of  proof  of  declarations  of  defendant  tending  to  show 
his  loyalty  to  the  government,  made  out  of  court,  was  properly  re- 
jected, the  statements  having  been  inadmissible  under  the  heanay  rule. 
State  V.  Kahn,  108. 

Same — Instructions — Applicability  to  Evidence. 

9.  Where  the  only  evidence  upon  the  subject  of  defendant's  reputsr 
tion  related  to  his  reputation  for  Joyalty^  an  instruction  upon  that 
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•abject  must  baye  been  understood  by  t!he  jury  as  applicable  to  that 
evidenoe  alone  and  not  as  referring  to  hia  general  reputation. — State 
▼.  Kahn,  108. 

Same — ^Efvidenee — Sufficieney. 

10.  Evidenee  held  sufficient  to  warrant  conviction  of  defendant  for 
the  crime  of  sedition  in  uttering  language,  the  natural'  tendency  and 
reasonably  probable  effect  of  which  was  U>  hinder  the  successful  prose- 
cution of  the  war. — iState  v.  Kahn,  108. 

Same— Statute— Construction — ^Precedents.    . 

11.  The  construction  of  the  Federal  Elspionage  Act  (40  Stat.  217, 
Chap.  30)  by  the  supreme  court  of  the  United  States,  though  not  con- 
clusive upon  the  state  supreme  court  in  construing  the  Sedition  Act, 
la  entitled  to  the  greatest  respect,  the  two  statutes  being  similar  in 
all  respects. — State  v.  Kahn,  108. 

Grand  Larceny — ^Accessory — Accomplice — Instructions. 

12>.  An  instruction  that  an  accessory  is  not  an  accomplice  held  oor- 
rect.— State  v.  Slothower,  2M. 

Same — ^*' Accessory" — ^Definition. 

19.  The  term  "accessory,"  defined  by  section  8120,  Bevised  Codes,  re- 
fers exclusively  to  an  accessoiy  after  the  fact.-— State  ▼.  Slothower, 
230. 

Same— "Accomplice" — Definition — ^Jury  Quest  ion. 

14w  To  constitute  a  witness  for  the  state  an  "accomplice"  be  must 
have  entertained  a  criminal  intent  common  with  that  which  moved  the 
defendant  to  commit  the  crime  with  which  he  stood  charged,  or,  not 
having  been  present  at  its  commission,  must  have  advised  and  encour- 
aged it,  and  whether  he  did  either  was  a  question  for  the  jury  under 
appropriate  instructions.^-State  v.  tSlothower,  230. 

Same— Accomplice — Corroboration — Sufficiency. 

16.  It  is  not  necessary  that  an  accomplice  be  corroborated  upon'  every 
fact  to  which  he  testifies,  or  that  the  independent  evidence  required 
by  section  9200,  Bevised  Codes,  be  sufficient  of  itself  to  establish  de- 
fendant's guilt  or  connect  him  with  the  commission  of  the  crime;  if  it 
tends  to  so  connect  him  it  is  sufficient. — State  v.  Slothower,  230. 

Same — Accomplice — ^Evidence — Sufficiency. 

16.  Evidence  held  sufficient,  independently  of  that  of  an  alleged  ac- 
complice, to  raise  a  fair  inference  that  defendant  was  connected  with 
the  commission  of  the  larceny  with  which  he  stood  charged. — State  v. 
Slothower,  230. 

Same — ^Evidence — Admissibility — Failure  to  Object — Effect. 

17.  Where  gloves  obtained  from  a  store  were  admitted  without  objec- 
tion for  the  purpose  of  comparing  them  with  one  found  at  the  place 
of  the  commission  of  the  crime,  and  defendant  did  not  request  their 
withdrawal  upon  failure  of  the  county  attorney  to  introduce  the  one 
found,  he  was  in  no  position  to  complain  of  their  introduetion.^9tate 
V.  Slothower,  230. 

Same — Conflict  in  Evidence-^Appeal. 

18.  Where  the  evidence  in  a  criminal  prosecution  is  in  Irreconcilable 
inflict,  and  there  is  substantial  evidence  to  support  the  verdict,  it 
will  not  de  disturbed  on  appeal. — State  v.  Slothower,  230. 

Same — Circumstantial  Evidence — Sufficiency. 

19.  Where  a  conviction  is  sought  upon  circumstantial  evidence,  the 
criminatory  circumstances  proved  must  be  consistent  with  each  other, 
and  point  so  clearly  to  the  guilt  of  the  accused  as  to  be  inconsistent 
with  any  other  rational  hypothesis.— State  v.  Slothower,  230. 

Sedition — ^Information — Insufficiency. 

20.  Heldf  that  the  information  alleging  that  defendant,  in  vile  and 
vulgar  language,  voiced  hia  opinion  in  a  saloosi  that  the  Industrial 
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Workers  of  fhe  World,  of  which  org^ization  he  waa  an  ofBeer,  utmld 
win  the  case  of  United  States  v.  Haywood  et  aL,  then  on  trial  in 
minois,  was  inaufficient  to  charge  sedition  as  defined  by  Chapter  11, 
LawB  Extraordinary  Session  of  191S. — State  v.  Griffith,  ^1. 

Homicide — Offer  of  Proof — Exclusion — Prejudicial  Error. 

21.  Where  the  state's  theory  in  a  prosecution  for  homicide  was  that 
deceased  had  been  struck  a  blow  on  the  eide  of  the  head  sufBeient  to 
render  her  unconscious  and  that  combustible  material  had  been  put 
about  the  body  and  ignited  to  destroy  the  evidence  of  the  crime,  rejec- 
tion of  an  offer  to  prove  by  one  who  had  been  engaged  in  physical 
training  for  twenty-five  years,  had  trained  boxers,  seen  the  effects  of 
blows  upon  the  body,  etc.,  that  a  blow  which  would  produce  nncon- 
sciousness  would  ordinarily  discolor  a  large  portion  of  tiie  side  of  the 
head  constituted  prejudicial  error. — State  v.  Bigge,  993. 

Same — Expert  Testimony— Qualification  of  Witness. 

22.  Semble:  In  a  matter  of  common  knowledge,  such  as  that  the 
discoloration  where  a  blow  has  been  struck  is  no  more  than  congested 
blood  showing  through  the  outer  skin,  the  possession  of  a  small  amount 
of  common  sense  would  seem  to  qualify  a  witness  to  testify  to  the  fact 
that  a  blow  on  the  side  of  the  head  sufficiently  heavy  to  produce  un- 
consciousness would  ordinarily  discolor  the  part  of  the  face  when 
it  was  struck.— State  v.  Biggs,  39d. 

Same — Circumstantial  Evidence — Insufficiency. 

23.  Evidence  held  insufficient  to  warrant  defendant's  conviction  of 
murder  in  the  first  degree,  under  the  rule  that  where  circumstantial 
evidence  is  relied  upon  to  convict  of  crime,  the  circumstances  proved 
must  be  consistent  with  each  other  and  with  the  hypothesis  of  de- 
fendant's guilt,  and  at  the  same  time  inconsistent  with  any  rational 
hypothesis  other  than  that  of  guilt.  (Ma.  Chief  Justice  Brantlt 
and  Ms.  Justice  Patten  dissenting.)— State  v.  Biggs,  3^3. 

Conviction — Quantvm  of  Proof. 

2A,  One  charged  with  crime  cannot  be  convicted  on  conjectures,  how- 
ever shrewd,  on  suspicions,  however  justified,  on  probabiUties,  however 
strong,  but  only  upon  evidence  which  establishes  guilt  beyond  a  rea- 
sonable doubt,  i.  e.,  upon  proof  which  logically  compels  the  eonvio- 
tion  that  the  charge  is  true. — State  v.  Biggs,~393. 

"Involuntary  Confession" — ^Definition. 

25.  An  "involuntary  confession''  is  one  prompted  by  some  induce- 
ment, generally  of  hope  or  fear,  sufficient  to  move  a  reasonably  pru- 
dent person,  under  the  circumstances  of  the  confessing  party,  to 
make  the  confession  without  regard  to  its  truth  or  fal5i^.--State  v. 
Guie,  485. 

Confessions — ^When  Inadmissible. 

26.  If  the  inducements  held  out  to  the  confessing  party  are  such 
that  the  prospects  of  bettering  his  situation  by  speaking  even  falsely 
would  appeal  to  him,  as  a  reasonable  person,  ae  the  better  alterna- 
tive to  remaining  silent,  the  resulting  confession  is  inadmissible  as 
evidence  against  him,  because  testimonially  untrustworthy.— State  v. 
Guie,  485. 

Same — Admissibility — Test. 

27.  Held,  that  a  fair  test  to  determine  whether  a  confession  is  ad- 
missible in  evidence  is:  Was  the  inducement  held  out  to  the  confess- 
ing party  such  as  that  there  is  any  fair  risk  of  a  false  confession f^ 
State  V.  Guie,  485. 

Written  Confession — Admissibility. 

28.  Where  a  prisoner  in  a  penitentiary  in  another  state  wrote  a  note 
to  the  warden  stating  that  he  was  wanted  in  Montana  for  robbsiji 
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was  guilty  of  tliat  crime,  eio^  the  officers  of  that  in6titution  not 
knowing  that  he  wasx  accused  or  suspected  of  its  commission,  and 
therefore  not  in  position  to  hold  out  any  inducements  to  him  to  make 
the  statement,  the  note  was  properly  admitted  in  evidence  against  him 
on  hia  subsequent  trial  for  that  crime. — State  v.  Goie,  485. 

Same. 

29.  The  note  above  referred  to  held  admissible,  for  the  further  rea- 
son that  when  defendant  was  asked  by  the  secretary  of  the  warden, 
a  few  weeks  after  it  was  received,  why  he  had  written  it,  he  replied 
that  'It  has  been  worr3dng  me  since  I  have  been  here,  and  I  wanted 
it  straightened.  I  have  been  thinking  about  it  much.'* — State  v.  Guie, 
485. 

Confessions — ^Absence  of  Inducements — ^Circumstantial  Evidence. 

30.  Absence  of  Inducements  sufficient  to  render  a  confession  inad- 
missible may  be  proved  by  circumstantial  evidence.— State  v.  Guie, 
485. 

"Confession" — Definition . 

31.  A  confession,  within  the  meaning  of  the  criminal  law,  is  a  state- 
ment by  a  person,  made  at  any  time  after  the  eomnussion  of  a  crime, 
that  he  committed  or  participated  in  it. — State  v.  Guie,  485. 

"Admission" — ^Definition — ^Admissibility  in  Evidence. 

32.  An  admission,  as  applied  m  criminal  law,  is  a  statement  by 
accused,  direct  or  implied,  of  facts  pertinent  to  the  issue,  and  tend- 
ing, in  connection  with  proof  of  other  facts,  to  prove  his  guilt,  but 
of  itself  insufficient  to  warrant  a  conviction;  preliminary  proof  of 
its  voluntary  character  being  unnecessary  to  its  admissibility.— State 
V.  Guie,  485. 

Information — ^In  Words  of  Statute — When  Insufficient. 

33.  An  information  so  framed  as  not  to  apprise  the  accused  with 
reasonable  certainty  of  the  nature  of  the  offense  attempted  to  be 
charged  against  him  is  defective,  tfiough  it  may  pursue  the  words 
of  the  statute  under  which  it  is  drawn. — State  v.  Wolf,  493. 

Same — ^When  Words  Gist  of  Offense — ^Particularization  Necessary. 

34.  Where  words  are  the  gist  of  the  offense  charged  against  defend- 
ant, they  nrnst ,  be  particularized  in  the  information  to  enable  him 
to  prepare  his  defense  and  plead  the  judgment  as  a  bar  to  any  sub- 
sequent prosecution  for  the  same  act.— -State  v.  Wolf,  4^3^ 

Sedition — Information — Insufficiency. 

35.  Held,  that  an  information  charging  sedition  u^der  Chapter  11, 
Laws  of  Extraordinary  Session  1918,  in  that  defendant  knowingly, 
unlawfully,  etc.,  uttered  and  published  disloyal,  profane,  violent,  scur- 
rilous, contemptuous  and  abusive  language  concerning  the  soldiers  and 
the  uniform  of  the  army  of  the  United  States,  was  defective  for  fail- 
ure to  set  out  the  specific  words  characterizing  (his  remarks  as  dis- 
loyal, contemptuous,  etc. — State  v.  Wolf,  493. 

Bill  of  Exceptions — Settlement — Notice — ^Waiver. 

35a.  By  his  voluntary  appearance  at  the  settlement  of  the  bill  of 
exceptions  in  a  criminal  case,  the  county  attorney  waived  the  two 
days*  notice  required  by  section  9340,  Revised  Codes,  to  be  given 
him  of  the  time  when  the  bill  would  be  presented  to  the  court  for 
settlement. — State  v.  Bratton,  563. 

Obtaining   Property   by   False    Pretenses — ^**Property" — ^Promissory   Notes 
Before  Delivery. 

36.  Quctere:  Is  a  promissory  note,  while  still  in  the  hands  of  the 
maker,  "property"  within  the  meaning  of  Section  ^GSZ,  Revised  Codes, 
80  as  to  make  the  obtaining  thereof,  from  the  maker,  by  fraudulent 
pretenses  a  crime  under  that  statute? — State  v.  Bratton,  563. 
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bamc — Pleading  and  Proof. 

37.  To  convict  of  the  cnme  of  obtaining  property  by  false  preteneet, 
the  prosecution  must  allege  and  prove  the  nmking,  by  the  aeeused  to 
the  person  defrauded,  of  one  or  more  representations  of  past  events 
or  existing  facts;  that  such  person  beHeved  the  representations  to 
be  true  and,  relying  thereon,  parted  ^nth  money  or  property  which 
was  received  by  the  accused;  that  the  representatione  were  false  and 
were  made  knowingly  and  designedly  with  intent  to  defraud  soeh 
person. — State  v.  Bratton,  563. 

Same — Evidence— Insufficiency. 

38.  Held,  that  the  evidence  was  insufficient  to  justify  eonviction  of 
defendants  of  the  crime  of  obtaining  property,  to-wit,  promissory 
notes,  from  their  maker  under  false  pretenses.— 4litate  v.  Brattpn,  563. 

Same— Other  Like  Acts — Evidence — Inadmissibility. 

39.  Where  there  was  a  total  lack  of  proof  of  the  commission  of  the 
crime  of  obtaining  money  by  false  pretenses  as  charged'  in  the  in- 
formation, admission  of  testimony,  for  the  purpose  of  proving  in- 
tent, showing  that  defendants  had  made  representations  similar  to 
those  alleged  to  persons  other  than  the  complaining  witness,  was 
prejudicial  as  likely  to  lead  to  conviction  on  suspicion  that  the  repre- 
sentations charged  must  have  been  the  same  as  those  made  to  otheis. 
State  V.  Bratton,  563. 

Sedition— Statute — Constitution. 

40.  The.  Sedition  Act  (Chap.  11,  Laws  Ebctra.  Session,  1<918),  is  not 
unconstitutional  as  attempting  to  deal  with  a  subject  exclusively  within 
the  jurisdiction  of  the  Congress  of  the  United  States.— State  v. 
Wyman,  600. 

Same — Statute — Intent. 

41.  The  Sedition  Act  is  valid,  thougb  intent  is  not  made  an  in- 
gredient of  the  crime;  if  intent  is  essential  to  its  validity,  the  word 
''calculated''  used  in  that  part  of  the  Act  which  provides  that  one 
who  "shall  utter  language  calculated  to  incite  or  inflame  resistance," 
etc.,  shall  be  guilty  of  sedition,  etc,,  is  sufficiently  broad  to  cover 
intent. — State  v.  Wyman,  600* 

Same — Information— Suffi  ciency . 

42.  Held,  that  an  information  alleging  in  substance  that  defendant 
uttered  language  to  the  effect  that  the  soldiers  of  the  United  States 
would  commit  the  same  atrocities  as  those  reported  to  have  been 
committed  by  German  soldiers,  that  the  soldiers  of  the  United  States 
were  no  better  than  German  soldiers,  eto»,  was  sufficient  to  charge 
sedition. — State  v.  Wyman,  600. 

Same — ^What  may  Constitute. 

43.  Declarations  calculated  to  bring  the  soldiers  of  the  United  States 
army  into  contempt,  scorn,  contumely  and  disrepute,  and  the  use  of 
contemptuous  and  slurring  language  concerning  the  form  of  govern- 
ment of  the  United  States  during  war,  are  felonious  under  the  Sedi- 
tion Act,  regardless  of  the  sex  of  the  hearers. — State  v.  Wyman,  600. 

Seme— Sedition  Act  Defines  One  Crime  Only. 

44.  Held,  that  the  Sedition  Act  defines  but  one  crime,  that  of  sedi- 
tion, provides  only  one  pilnishment  for  the  commission  of  the  offense, 
however  accomplished,  and;  states  but  one  offense;  hence  defendant's 
demurrer  to  the  information  on  the  ground  of  duplicity  was  properiiy 
overruled.— State  v.  Wyman,  600. 

Same — Criminal  Pleading — ^Duplicity. 

45.  In  criminal  pleading,  where  the  statute  mentions  several  acts 
disjunctively  and  prescribes  that  each  shall  constitute  the  same  offense 
and  be  subject  to  the  same  punishment^  the  information  may  charge 
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any  or  all  of  such  acts  conjunctively  as  constituting  a  single  offense. 
State  V.  Wyman,  600. 
feame — Conviction — ^Proper  Instruction. 

46.  An  instruction  to  the  jury  that,  if  they  found  beyond  a  reason- 
able doubt  that  defendant  made  either  of  the  several  seditious  state- 
ments charged  in  the  information,  they  could  convict,  was  correct. — 
State  V.  Wyman,  600. 

Same — Other  Similar  Acts — Evidence — Admissibility. 

47.  Evidence  of  other  acts  or  declarations  of  the  accused,  of  a  like 
nature  with  those  constituting  the  offense  charged,  is  admissible  not 
only  for  the  purpose  of  proving  intent,  guilty  knowledge  or  motive, 
in  corroboration  of  the  testimony  as  to  the  offense  charged,  but  also 
to  prove  the  identity  of  the  perpetrator  of  the  crime,  to  negative 
the  idea  that  the  offenae  complained  of  was  the  result  of  mere  acci- 
dent or  mistake  or  the  employment  of  a  mere  loose  word  or  phrase, 
or  to  show  that  the  act  was  a  part  of  a  chain  or  system  of  like  acts. — 
State  V.  Wyman,  600. 

Same— Self-serving  Declarations — Evidence — Inadmissibility. 

48.  Befusal  to  permit  defendant  to  testify  that  at  times  other  than 
those  mentioned  in  the  information  he  had  made  statements  tending 
to  show  his  loyalty  to  his  country,  was  proper. — State  v.  Wyman,  600. 

Trial  Practice — County  Attorney — Improper  Statements — ^Duty  of  Defend- 
ant— Record. 

49.  Pailure  to  request  a  cautionary  instruction  to  the  jury  as  to 
objectionable  statements  made  by  the  county  attorney  in  his  opening 
address  bars  defendant  from  complaining  of  them  on  appeal. — State 
V.  Wyman,  600. 

Homicide  —  Witnesses  —  Credibility — Weight  of  Evidence — ^Review  on  Ap- 
peal. 

50.  The  credibility  of  the  state'^s  chief  witness,  a  boy  thirteen  years 
of  age,  at  the  trial  of  the  slayer  of  the  father  of  the  boy,  and  the 
weight  to  be  given  to  Ms  testimony,  were  matters  for  determination 
by  the  jury,  for  whose  judgment  the  supreme  court  on  appeal  may 
not  substitute  its  own,  in  the  absence  of  such  inherent  weakness  in 
his  testimony  as  would  destroy  it  as  legal  evidence.— -State  v.  Popa, 
587. 

Same— Oeneral  Reputation  of  Defendant — ^Evidence — Specific  Acts — Inad- 
missibility— Exception  to  Rule. 

51.  Evidence  in  support  or  impeachment  of  the  ohaiacter  of  one 
accused  of  crinie  must,  as  a  rule^  be  confined  to  general  reputation, 
and  cannot  be  extended  to  particular  acts;  where  defendant,  how- 
ever, caUs  a  witness  to  support  his  general  reputation,  he  may  on 
cross-examination  be  asked  concerning  rumors  of  specific  acts  which 
reflect  adversely  upon  defendant,  to  determine  whether  he  knows  his 
general  reputation,  and,  if  so,  to  test  his  truthfulness.— State  v.  Popa, 
587. 

Same — ^Reputation  of  Defendant — When  Evidence  Inadmissible. 

52.  Under  the  rule  that  evidence  of  general  reputation  must  be 
confined  to  the  particular  trait  of  character  impugned  in  the  alleged 
commission  of  the  crime  under  investigation,  evidence  of  the  general 
reputation  for  honesty  and  integrity  of  one  charged  with  homicide 
was  irrelevant,  and  properly  excluded  where  no  attempt  had  been 
made  to  impeach  him. — State  v.  Popa,  587. 

CROSS-EXAMINATION. 
See  Evidence,  40,  43,  47. 
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DAMAGES. 
Measure  of,  recoverable  in  action  on  injunction  bond, — see  Injunctions,  "L 
Not  recoverable   from  a  judicial  officer  for  erroneous  act, — see  Distriet 
GourtB,  1,  2t, 

Nominal  and  Punitive  Damages. 

1.  Quaere:  Under  section  6047,  Bevised  Codes,  may  a  verdict  for 
•punitive  damages  be  based  upon  a  recovery  of  nominal  damages 
onlyt— d'Autremont  v.   McDonald,  522, 

DEATH. 
Action  for  death  eaused  by  negligence, — se^  Personal  Injuriesi 

DEBTOR  AND  CEUEDITOR. 
Presumption  against  indebtedness, — see  Presumptions,  11. 

Unliquidated  Demands — Accord  and  Satisfaction. 

1.  Where  a  creditor  accepts  less  in  payment  of  an  unliquidated  da* 
mand  than  the  face  of  the  claim,  his  acceptance  constitutes  an  accord 
and  satisfaction  and  is  binding  upon  him.  (Bev.  Oodes,  sees.  4954, 
4956.) — State  ex  rel.  Bishop  v.  Keating,  526. 

Liquidated  Demand — How  Discharged. 

2.  A  liquidated  demand  can  be  discharged  only  by  payment  in  fnll, 
or  by  payment  of  a  less  amount  and  acceptance  thereof  in  writing. 
(Rev.  Codes,  sec.  4957.)~^tate  ez  reL  Bishop  v.  Keating,  526. 

Same — ^What  Constitutes. 

3.  A  demand  is  liquidated  when  the  amount  due  is  fixed  by  law  or 
has  been  ascertained  and  agreed  upon  by  the  parties. — State  ex  reL 
Bishop  V.  Keating,  526. 

Livestock  —  Destruction    by    State    Authority — Compensation  —  Liquidated 
Demand. 

4.  Held,  on  mandamAU  that  the  demand  of  an  owner  of  tubercular 
cattle  killed  by  state  authority,  the  value  of  which  had  been  agreed 
by  the  claimant  and  the  state  auditor  to  have  been  their  assessed  value 
which  is  fixed  by  the  statute  (Chap.  140,  Laws  of  1915)  as  the  value 
at  which  compensation  shall  be  made,  was  a  liquidated  one,  the  char- 
acter of  which  was  not  changed  by  the  duty  cast  upon  the  auditor  to 
examine  the  claim  as  to  its  correctness.^-State  ex  reL  Bishop  v.  Keat- 
ing, 526. 

Contracts — Novation. 

5.  Where  the  purchaser  of  a  building  had  agreed  with  the  seller 
.immediately  upon  completion  of  the  sale,  and  with  plaintiff,  that  he 

would  assume  a  debt  due  the  latter  from  the  seller  for  a  lighting 
plant  installed  by  him  in  the  building  prior  to  the  sale,  the  transac- 
tion amounted  to  a  "novation"  within  the  meaning  of  subdivision  2, 
section  4959,  Revised  Codes,  rendering  the  purchaser  liable  on  the 
obligation  assumed  by  him.— -Sullivan  v.  Marshall,  568. 

DEGLARATIONa 
Self-serving, — see  Evidence,  8,  48. 

DEEDS. 

Contracts — Part  of  Same  Transaction — Construction. 

1.  Heldf  under  section  5031,  Revised  Codes,  that  a  deed  made  upon 
a  condition  subsequent  imposed  by  a  separate  writing,  under  the 
terms  of  which  the  grantee  obligated  herself  to  make  a  stipulated 
monthly  payment  to  a  third  person,  with  reversion  in  favor  of  the 
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grantor,  were  part  of  and  constituted  the  same  transaction,  regardless 
of  whether  they  were  executed  at  the  same  time  or  not. — Smith  t.  Hoff- 
man, 299. 

Conditions  Subseqaent — Breach  of  Contract — Cancellation — ^Waiver. 

2.  Breach  by  the  grantee  of  a  condition  subsequent  of  the  nature  of 
the  above  (par.  1),  if  not  waived,  entitles  the  grantor  to  cancellation 
or  rescission.— Smith  v.  Hoffman,  299. 

Same— Waiver. 

3.  A  condition  subsequent  involving  a  forfeiture  may  be  waived,  and 
was  waived  by  letters  from  the  grantor  to  the  grantee  indicating  that 
the  former  had  relieved  the  latter  from  the  necessity  of  making  further 
monthly  payments  to  a  third  person  as  a  condition  for  the  conveyance 
of  realty,  the  waiver  being  binding  though  made  without  considera- 
tion.— Smith  V.  Hoffman,  299. 

Life  Estates — Conditions  Subsequent — ^Effect  of  Waiver. 

4.  Held,  that  where  a  conveyance  upon  condition  subsequent  amounted 
only  to  a  life  estate,  determinable  upon  the  grantee's  marriage,  with 
reversion  to  the  grantor  and  her  heirs,  waiver  of  the  condition  did 
not  convert  it  into  one  in  fee  simple. — Smith  v.  Hoffman,  299. 

DEFAULT  JUDGMENTS. 
See  Judgments,  S-^,  11,  12,  1&-22. 

DEFENSES. 
Partial  defenses, — see  Pleading  and  Practice,  27. 
In  contempt  proceedings,— see  Contempt,  5. 

Railroads — Fire  on  Bight  of  Way — ^Damages — What  not  a  Defense. 

1.  The  fact  that  defendant  railway  company  may  have  exercised  the 
highest  degree  of  care  in  equipping  and  operating  its  locomotives  is 
no  defense  in  an  action  for  damages  if  it  permitted  combustible  mate- 
rial to  accumulate  on  its  right  of  way  and  thus  become  an  active 
agency  in  communicating  fire,  which  escaped  from  a  locomotive  used 
in  the  operation  of  its  road  to  adjacent  property. — ^Pure  Oil  Co.  v. 
Chicago,  M.  &  St.  P.  By.  Co.,  266. 

DEMAND. 
For  payment — ^When  unnecessary, — see  Mortgages,  8« 

DEMUBBEB. 
See,  also.  Presumptions,  9. 

Complaint  subject  to — When, — see  Pleading  and  Practice,  20-24. 

Motion  to  discharge  attachment  cannot  serve  as  demurrer  to  complaint, — 

see  Pleading  and  Practice,  9. 
Beinstatement,— see  Pleading  and  Practice,  31. 

Motion  for  Directed  Verdict. 

1.  A  motion  for  a  directed  verdict  is  in  effect  a  demurrer  to  the 
evidence,  raising  the  question  of  its  legal  sufficiency  to  establish 
plaintiff's  case. — McLityre  v.  Northern  Pac.  By.  Co.,  43. 

Siibsequent  Filing  Amended  Complaint — Effect. 

2.  By  filing  an  amended  complaint  after  interposition  of  a  demurrer 
to  the  original  one,  plaintiff  oonfessea  the  demurrer. — Hansen  v.  Good- 
rich, 140. 
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DISCRETION. 

Legislatiye  classification  of  property  for  taxation  piarposefl,— 66e  Preramp- 
tions,  5. 

Order  of  proof,— roe  Evidence,  33. 

Of  state  board  of  equalization  in  performance  of  dut7, — see  Taxation^  26, 

DISMISSAL. 

Of  Action — Neglect  to  Enter  Judgment — Rule. 

1.  To  warrant  dismissal  of  an  action  after  verdict  or  final  mibmii- 
flion,  under  section  6715,  Revised  Codes,  if  demand  for  entry  of  judg- 
ment be  not  made  for  more  ^than  six  months,  failure  of  the  partj 
entitled  to  judgment  to  demand  its  entry  must  have  been  due  to  negU- 

'     gence  on  his  part.— Soliri  v.  Faaso,  400. 

Same-^-Failure  to  Enter  Default  Juolgment. 

2.  Held,  under  the  above  rule  that  failure  of  plaintiff  in  an  action 
to  foreclose  a  mechanic's  lien  to  proceed  to  valid  judgment  within  six 
months  after  default  of  one  of  several  defendants  did  not,  in  view  of 

'  the  circumstances  presented,  constitute  neglect  on  his  part  so  as  to 
compel  dismissal  of  the  action,  nor  bar  further  proceedings  as  to  the 
other  defendants. — Soliri  v.  Faaso,  400. 

DISTRICT  COURTS. 

See,  also,  Jurisdiction. 
Change  of  venue — ^Bias  and  prejudice, — see  Vendue,  1,  2. 
Order  of  proof — Discretion, — see  Pleading  and  Practice,  37. 

Judges — Personal  Liability — ^Damages — Erroneous  Judicial  Act. 

1.  A  judicial  officer  cannot  be  held  liable  for  damages  in  a  civil 
suit  for  any  act  of  his  in  that  capacity  though  grossly  erroneous  (or 
prompted  by  corrupt  or  malicious  motives),  if  he  had  jurisdiction 
of  the  subject  matter  and  of  the  person  whose  rights  were  affected 
by  the  particular  proceeding. — State  ex  reL  Loundagin  y.  Tattan,  Dis- 
strict  Judge,  211. 

Same — When  Civilly  Liable. 

2.  A  judicial  officer  who  acts  in  a  matter  not  colorably  within  Ms 
jurisdiction  is  civilly  liable  for  the  consequences  of  his  acts. — State 
ex  rel.  Loundagin  v.  Tattan,  District  Judge,  211. 

Same — Erroneous  Decision — Costs — Personal  Liability. 

3.  Held,  that  refusal  of  a  change  of  venue  asked  for  because  of  the 
relationship  of  the  presiding  judge  to  defendant  in  the  action,  though 
clearly  erroneous  (Rev.  Codes,  sec.  6315,  subd.  2),  was  not  so  far  witii- 
out  jurisdiction  as  to  render  him  personally  liable  for  costs  incurred 
by  plaintiff  in  his  proceedings  by  writ  of  supervisory  control  to  compel 
transfer  of  the  action. — State  ex  rei  Loundagin  y.  Tattan,  District 
Judge,  211. 

Same — Costs — Original  Proceedings, 

4.  Relator  in  an  application  to  the  supreme  court  for  writ  of  super- 
visory control  running  to  the  district  court  is  entitled  to  his  costs,  upon 
a  judgment  in  his  favor. — State  ex  reL  Loundagin  y.  Tattan,  District 
Judge,  211. 

Same — Original  Proceedings  Against  District  Court — Costs — ^Liability. 

5.  Semhle:  In  view  of  section  7177,  Revised  Codes,  which  contem- 
plates that,  whenever  a  public  officer  sues  or  is  being  sued  in  his 
official  capacity,  he  cannot  be  held  personally  responsible  for  the  costs, 
but  that  the  state  or  subdivision  thereof  represented  by  him  shall  bear 
the  burden,  it  would  seem  that  the  county  represented  by  respondent 
judge  in  a  special  proceeding  before  the  supreme  court  (writ  of  saper- 
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visory  oo<ntrol)y  ia  properly  chargeable  with  fhe  eo«ts  npon  judgment 
in  ttLYOT  of  rdator.— -State  ex  reL  Iioundagin  ▼.  Tattan,  District  Judge, 
211. 

Witneeses — Credibility. 

6.  A  eourt  of  justice  is  not  bound  by  testimony,  however  positively 
0wom  to,  if  it  does  not  credit  it.-r-Danie]s  v.  Granite  Bi-Metallic  C. 
Min.  Ck>.,  294. 

Void  Judgment — ^Duty  of  CJourt  to  Cancel  Entry. 

7.  When  a  void  judgment  is  called  to  the  attention  of  the  court  in 
which  it  was  entered,  it  must  purge  its  records  of  the  nullity  by  jsan- 
celing  the  entry. — Soliri  y.  Faseo,  400. 

Mechanics'  Liens — Equitable  Powers  of  Court — Sale  of  Property — Distri- 
bution of  Proceeds. 

8.  In  an  action  seeking  the  foreclosure  of  a  mechanic^'s  lien,  the 
court  under  its  equity  powers  may  decree  whatever  is  necessary  to  pro- 
tect the  rights  of  all  persons  interested;  and  where  an  adjustment 
of  the  equities  is  difficult  and  a  partition  may  not  be  effected  without 
injury,  a  sale  of  the  entire  property  may  be  had  and  the  proceeds  of 
sale  applied  to  the  benefit  of  the  respective  claimants  in  the  order 
of  their  priority. — ^Soliri  v.  Fasso,  400. 

Contempt — ^Jurisdiction. 

9.  For  the  violation  of  a  lawful  judgment  or  order  of  the  district 
court,  it  alone  has  authority  to  inflict  punishment,  the  right  of  appeal 

>      being  denied. — State  ex  rel.  Zoael  y.  District  Courty  57S. 

EJECTMENT. 

Adverse  Possession — Burden  of  Proof. 

1.  Where  plaintiff  in  an  action  in  ejectment  has  shown  legal  title 
in  himself,  the  burden  of  establishing,  by  clear  and  convincing  proof, 
his  claim  of  title  by  adverse  possession  rests  upon  defendant. — Shinors 
y.  Joslin,  10. 

Evidence — Buffieiency. 

2.  Evidence  showing  that  defendant  and  her  predecessors  had  main- 
tained a  fence,  coalshed  and  residence,  for  more  than  thirteen  years, 
upon  land  in  controversy  in  an  action  in  ejectment,  held  sufficient  to 
warrant  the  jury  in  finding  the  issue  of  title  by  adverse  possession 
in  favor  of  defendant — Shinors  v.  Joslin,  10. 

EfLECTIONS. 

Office  and   Officers — County  Auditor — ^Women — Qualifications  for  Office — 
Constitution. 

1.  Since  the  adoption  of  the  suffrage  amendment  to  the  Constitu- 
tion (section  2,  Article  IX),  a  woman,  otherwise  qualified,  is  entitled 
to  hold  the  ofSce  of  county  auditor,  though  the  statute  creating  it 
(Laws  1891,  p.  227)  declared  that  a  "male  person"  should  be  elected 
to  office. — ^Bose  v.  Sullivan,  480. 

Same — ^Women— -Qualifications  for  Office — Constitution — Woman's  Suffrage 
Amendment — Effect. 

2.  Upon  adoption  of  the  suffrage  amendment  to  section  2,  Article 
IX,  of  the  Constitution,  the  sex  attribute  was  eliminated  as  a  quali- 
fication to  vote,  and  by  section  11  of  that  Article  as  a  qualification 
to  hold  any  office  under  the  Constitution  or  laws  of  the  state,  woman 
being  thus  placed  upon  a  plane  of  absolute  equality  with  man,  touch- 
ing their  political  rights  and  privileges. — Bose  v.  Sullivan^  480. 
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ELECrrRICITT. 

Power  of  state  board  of  equalization  to  make  original  aMessmeni  of  elec- 
tric power  plants  and  transmiseion  lines, — see  TaxatioUi  17-S2: 

ESGEOWB. 
See  Beal  Property,  1,  2. 

ESTATES. 

Life  estate  on  condition  subsequent — Effect  of  waiver  of  condition, — see 
Waiver,  6. 

ESTATES  OP  DECEASED  PERSONS, 
daims  against,— see  Executors  and  Administrator8|  1-3. 

ESTOPPEL. 
Sureties  on  Official  Bond. 

1.  The  obligors  on  an  official  bond  are  estopped  to  deny  the  rega- 
larity  of  the  officer's  election  or  appointment,  or  his  titiA  in  tH^  offii*A. 
Murphy  v.  Johns,  134. 

How  Established. 

2.  To  establish  an  estoppel,  the  party  relying  upon  it  must  show  that 
he  was  misled  to  his  prejudice  by  his  opponent. — ^Bate  ▼•  Aiyriean 
S.  &  B.  Co.,  277. 

Waiver — Consideration. 

3.  Where  the  acts  or  conduct  of  a  party  are  such  as  to  estop  him 
from  insisting  lupon  the  right  claimed  to  have  been  relinquished,  no 
consideration  is  necessary  .--Smith  v.  Hoffman,  209. 

Contracts — Ratificat  ion . 

4.  Where  a  party  with  full  knowledge  of  the  falsity  of  representa- 
tions relative  to  boundaries  of  land,  the  number  of  acres  sown  in  grain 
and  grass,  «to.,  bought  by  him  under  a  written  contract,  ratifies  the 
transaction  by  agreeing  to  a  settlement  with  the  seller  through  the 
instrumentality  of  a  new  agreement,  he  may  not  thereafter  assert 
its  invalidity,  nor  rescind  on  the  ground  of  fraud  and  recover  pay- 
ments already  made. — Crawford  v.  Pierse,  371. 

Mechanics'  Liens — ^Void  Default  Judgment — Waiver. 

5.  A  void  judgment  by  default  in  an  action  to  foreclose  a  meehanie's 
lien  which  made  no  reference  to  the  lien  referred  to  in  the  complaint 
did  not  constitute  a  waiver  or  estoppel  against  plaintiff  of  his  cause 
of  action. — Soliri  v.  Passo,  400. 

EVIDENCE. 
See, 'also,  Criminal  Law. 

Insufficient  Evidence — ^New  Trial — ^When  Proper. 

1.  The  legal  duty  to  grant  a  new  trial  arises  whenever  the  evidence, 
in  weight,  does  not  justify  the  verdict. — ^Mclntyre  v.  Northern  Pftc 
By.  Co.,  43. 

Inherently  Weak  Evidence — ^Directed  Verdict. 

2k.  Where  plaintiff  has  tendered  some  evidence  in  support  of  his  com- 
plaint which,  however,  because  of  its  inherent  weakness,  is  legally 
insufficient  to  sustain  a  verdict,  the  court  may  direct  the  jury  to  find 
for  defendant. — Mclntyre  v.  Northern  Pac.  By.  Co.,  43. 

Positive  Testimony — ^Rejection — ^When  Proper. 

3.  Courts  may  reject  the  most  positive  testimony  of  a  witness  if  his 
statements  are  inherently  improbable  or  present  a  state  of  facts  physi- 
cally impossible. — ^Mclntyre  v.  Northern  Pac.  By.  Co.,  43. 
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Bailroadfl — ^Expert  Testimony — Offer  of  Proof — ^Proper  Rejection. 

4.  An  offer  to  prove  by  a  witness  not  shown  to  be  qualified  to  give 
an  opinion  upon  the  question  whether  a  locomotive  engineer  from  his 
position  in  the  cab  could  see  a  person  on  the  track  nine  feet  from  the 
end  of  the  tender,  was  properly  rejected. — Mclntyre  y.  Northern  Pac 
By.  Co.,  43. 

Physicians  and  Surgeyns — Expert  Testimony. 

5.  It  was  proper  for  plaintiff's  family  physician  to  give  his  opinion 
or  diagnosis  of  her  illness,  based  upon  his  examination  and  the  history 
of  the  case  as  disclosed  by  plaintiff. — ^Kelley  v.  John  B.  Daily  Co.,  63. 

Same. 

6.  With  Ms  patient's  consent,  a  physician  may  testify  to  statements 
made  to  him  by  the  former,  and  upon  which,  in  part,  he  bases  bis 
diagnosis  and  treatment. — ^Kelley  v.  John  B.  Daily  Co.,  63. 

Same — Hypothetical  Questions. 

7.  A  physician  to  whom  a  hypothetical  question  had  been  propounded 
in  which  was  recited  the  history  of  plaintiff's  condition  before  she 
ate  impure  food,  and  that  of  her  subsequent  illness,  was  properly  per- 
mitted to  give  his  opinion  as  to  the  Cause  of  the  illness,  as  against  the 
objections  that  the  question  called  for  a  statement  of  an  ultimate 
fact  determinable  by  the  jury,  that  part  only  of  t^e  evidence  had 
been  incorporated  in  it,  and  that  the  opinion  had  no  evidentiary  value. 
Kelley  v.  John  B.  Daily  Co.,  63. 

Sedition — Offer  of  Proof — Self-serving  Declarations — ^Inadmissibility. 

8.  An  offer  of  proof  of  declarations  of  defendant  tending  to  show 
his  loyalty  to  the  government,  made  out  of  court,  was  properly  re- 
jected, the  statements  having  been  inadmissible  under  the  hearsay 
rule.— -State  v.  Kahn,  108. 

Criminal  Law — Circumstantial  Evidence— Sufficiency*. 

9.  Where  a  conviction  is  sought  upon  circumstantial  evidence,  the 
criminatory  circumstances  proved  must  be  consistent  with  each  other, 
and  point  so  clearly  to  the  guilt  of  the  accused  as  to  be  inconsistent 
with  any  other  rational  hypothesis. — State  v.  •  Slothower,  ^0. 

Cities  and  Towns — Defect  in  Sidewalks — Notice — What  Insufficient — Offer 
of  Proof. 

10.  Heldf  that  an  offer  of  proof  that  cement  walks,  other  than  the 
one  on  which  plaintiff  fell,  constructed  at  the  same  time  and  by  the 
same  contractor  and  under  the  same  conditions,  had  been  chipped  to 
make  them  less  slippery,  was  properly  refused,  since  knowledge  of 
this  fact  was  insufficient  to  impute  notice  to  defendant  that  the  one 
upon  which  the  accident  occurred  was  likewise  defective. — ^Kansier  y. 
CSty  of  Billings,  260. 

Same— Offer  of  Proof — ^Proper  Exclusion, 

11.  The  offer  above  referred  to  was  properly  excluded  for  the  further 
reason  that  it  failed  to  fix  the  time  when  the  chipping  of  the  surface 
of  the  other  walks  was  done. — ^Kansier  v.  City  of  Billings,  250. 

Same — Sidewalks — Evidence  as  to  Use  by  Others  Without  Accident — Ad- 
missibility. 

12.  Eeld,  that  plaintiff  having  introduced  evidence  to  show  that  other 
^       persons  had  fallen  on  the  same  sidewalk  on  which  she  fell,  defendant 

city  was  properly  permitted   to  show  that  still  others  had  used  the 
walk  without  encountering  difficulty. — Kansier  y.  City  of  Billings,  250, 

Admission  Without  Limitation — Presumption. 

13.  Where  evidence  is  admitted  generally,  without  being  limited  to 
any  one  particular  purpose,  it  will  be  presumed  that  the  jury  consid- 
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ered  it  is  determining  tlie  main  issue  in  tbe  case. — Kasiier  t.  CSty  of 
BilUngs,  260. 

Striking  Answer — ^Proper  Befusal  of  Motion. 

14.  Where  a  question  asked  a  witness  was  not  objected  to,  the  court 
may  not  be  put  in  error  for  refusing  to  strike  the  answer. — Kansier  ▼. 
City  of  BfiUings,  250. 

Evidence  Admissible  if  Competent  upon  Any  Issue. 

15.  If  evidence  was  competent  upon  any  issue  raised  by  the  plead- 
ings, itl9  introduction  was  proper. — Pure  Oil  Ck>.  ▼.  Chicago,  M.  ft  St 
P.  By.  Co.,  266. 

Bailroada — Fire  on  Bight  of  Way — Prima  Facie  Case  of  Negligence — ^How 
Overcome. 

16.  A  prima  facie  case  of  negligence  established  by  plaintiff  in  an 
action  brought  under  section  SlO,  Bevised  Codes,  may  be  overcome 
by  evidence  that  the  railway  company  exercised  reasonable  ears  to 
keep  its  right  of  way  free  from  combustible  materiaL — ^Pure  Oil  Oo. 
V.  Chicago,  M.  &  St.  P.  By.  Co.,  266, 

Nonsuit — Failure  to  Stand  Upon  Motion — ^Effect. 

17.  By  failing  to  stand  upon  its  motion  for  nonsuit,  defendant  as- 
sumed the  risk  of  aiding  plaintiff's  case  by  its  own  evidence,  and 
where  the  defect  in  the  latter's  case  is  so  cured,  error  cannot  be  predi- 
cated upon  the  court's  refusal  to  grant  the  motion. — ^Pnre  Oil  Oo.  v. 
Chicago,  M.  &  St.  P.  By.  Co.,  266.  \ 

Negligence — ^Provable  by  Circumstantial  Evidence. 

18.  The  presence  of  combustible  material  on  a  railroad's  right  of 
way,  and  the  communication  of  fire  from  a  locomotive  through  the 
agency  of  such  material  to  adjacent  property,  may  be  established  by 
circumstantial  evidence. — ^Pure  Oil  Oo.  v.  Chicago,  M.  A  St.  P.  By. 
Co.,  266. 

Origin  of  Fire — Circumstantial  Evidence. 

19.  The  origin  of  fire  may  be  established  by  inferences  drawn  from 
slight  circumstantial ,  evidence. — ^Pure  Oil  Co.  v.  Chicago,  M.  ft  St  P. 
By.  Co.,  2m. 

Striking  Answer  of  Witness — ^When  Motion  Too  Late. 

20.  After  a  question  has  been  answered  by  a  witness,  a  motion  to 
strike  the  answer  is  too  late. — ^Pure  Oil  Co.  ▼.  Chicago,  M.  ft  8t  P. 
By.  Co.,  266. 

Bailroads — Hres  on  Bight  of  Way — Evidence  of  Other  Fires — Admissi- 
bility. 

21.  Evidence  that  fires  other  than  the  one  made  the  basis  of  an  action 
against  a  railroad  company  under  section  4310,  Bevised  Codes,  had 
been  set  on  its  right  of  way  in  the  same  neighborhood,  about  the 
same  time,  by  other  locomotives  operated  by  it,  was  competent  ss 
tending  to  prove  that  it  had  permitted  combustible  material  to  accumu- 
late on  the  right  of  way. — Pure  Oil  Co.  v.  diicago,  M.  ft  St  P.  By. 
Co.,  266. 

Witnesses — Credibility. 

22.  A  court  of  justice  is  not  bound  by  testimony,  however  positi?ely 
sworn  to,  if  it  does  not  credit  it. — ^Daniels  ▼•  Granite  Bi-Metallie  C. 
Min.  Co.,  284. 

Trial — Offer  of  Proof — ^When  Bejection  Proper. 

23.  Where  the  fact  sought  to  be  established  by  an  offer  of  proof 
was  already  in  evidence,  rejection  of  the  offer  was  not  error. — ^Eirk 
V.  Montana  Transfer  Co.,  2&^  - 
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Personal  Injuries — Corporations — ^Master  and  Servant — ^Tort  of  Servant — 
Batification: 

24.  Defendant  transfer  eompanj's  employees  took  possession  of  and 
removed  an  article  of  furniture  from  plaintiff's  residence,  conveying 
it  to  its  warehouse  as  security  for  moving  charges,  and  while  in  the 
act  of  removing  it,  injured  plaintiff.  Held,  in  an  action  for  damages, 
that  the  court  properly  permitted  one  of  the  company's  officers  to  be 
asked  the  question  whether  it  then  had  such  article  in  its  possession, 
for  the  purpose  of  showing  ratification  by  it  of  the  employees'  act. — 
Kirk  V.  Montani^  Transfer  Co.,  292. 

Account,  Action  on — Open  Account — Account  Stated. 

25.  Evidence  showing  an  account  stated  is  sufficient  to  support  a 
cause  of  action  on  an  open  account. — Bogers-Templeton  Lumber  Co. 
V.  Welch,  321. 

Criminal  Conversation — Partial  Defense — Pleading  Bad  Eeputation. 

26.  Under  a  general  denial  in  a  husband's  action  for  criminal  con- 
versation, evidence  as  to  the  general  bad  reputation  of  plaintiff's 
wife,  being  matter  tending  to  mitigation  or  reduction  of  damages, 
and  hence  a  partial  defense,  was  not  admissible,  since  partial  defenses 
must  be  specially  pleaded  (Bev.  Codes,  sec.  6550). — McKim  v.  Beiseker, 
330. 

Striking  of  Bvidence-rWhen  Error. 

27.  It  was  error  to  strike  the  answer  of  a  witness  to  the  effect  that 
certain  testimony  was  false,  it  having  been  plain,  direct  and  to  the 
point. — ^McKim  v.  Beiseker,  330. 

Hypothetical  Question — When  not  Proper. 

28.  Testimony  sought  to  be  elicited  by  means  of  hypothetical  ques- 
tions not  based  upon  evidence  before  the  court  at  the  time  they  are 
asked  is  inadmissible. — State  v.  Biggs,  393. 

Homicide— Offer  of  Proof — Exclusion — Prejudicial  Error. 

2<9.  Where  the  state's  theory  in  a  prosecution  for  homicide  was  that 
deceased  had  been  struck  a  blow  on  the  side  of  the  head  sufficient  to 
render  her  unconscious  and  that  combustible  material  had  been  put 
about  the  body  and  ignited  to  destroy  the  evidence  of  the  crime,  rejec- 
tion of  an  offer  to  prove  by  one  who  had  been  engaged  in  physical 
training  for  twenty-nve  years,  had  trained  boxers,  seen  the  effects  of 
blows  upon  the  body,  etc.,  that  a  blow  which  would  produce  uncon* 
sciousness  would  ordinarily  discolor  a  large  portion  of  the  side  of  the 
head  constituted  prejudicial  error. — State  v.  Biggs,  3>93. 

&%me — ^Expert  Testimony — Qualification  of  Witness. 

30.  S&mble:  In  a  matter  of  common  knowledge,  such  as  that  the  dis- 
coloration where  a  blow  has  been  struck  is  no  more  than  congested 
blood  showing  through  the  outer  skin,  the  possession  of  a  small  amount 
of  common  sense  would  seem  to  qualify  a  witness  to  testify  to  the  fact 
that  a  blow  on  the  side  of  the  head  sufficiently  heavy  to  produce 
unconsciousness  would  ordinarily  discolor  the  part  of  the  face  where  it 
was  struck. — State  v.  Biggs,  393. 

Same — Circumstantial  Evidence — Insufficiency. 

31.  Evidence  held  insufficient  to  warrant  defendant's  conviction  of 
murder  in  the  first  degree,  under  the  rule  that  where  circumstantial 
evidence  is  relied  upon  to  convict  of  crime,  the  circumstances  proved 
must  be  consistent  with  each  other  and  with  the  hypothesis  of  defend- 
ant's guilt,  and  at  the  same  time  inconsistent  with  any  rational 
hypothesis  other  than  that  of  guilt. — State  v.  Biggs,  393. 

Taxation — State   Board   of   Equalization — Mandamus — Evidence — Inadmis- 
sibility. 

32.  Where  the  point  at  issue  on  application  for  writ  of  mandate  to 
compel  the  state  board  of  equalization,  to  reassess  the  properties  of 
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seyeral  electric,  power  corporations,  was  whether  inidi  properties  should 
be  regarded  bj  it  as  one  plant,  evidence,  in  the  form  of  annual  re- 
ports made  to  the  public  ser-vice  commission,  offered  bj  the  state  for 
the  purpose  of  showing  that  the  corporation  had  treated  their  prop- 
erties as  one  plant,  the  cost  of  each  plant,  the  amount  of  the  eapital 
stock  of  each,  etc.,  held  inadmissible,  the  questions  of  the  value  of  the 
properties,  or  how  any  one  of  the  corporations  considered  its  property 
being  immaterial  to  a  determination  of  the  cause. — State  t.  State 
Board  of  Equalization,  413. 

Order  of  Proof — ^IMscretion. 

33.  The  order  of  ]^roof  is  a  matter  within  the  discretion  of  the  trial 
court.— State  t.  Guie,  465. 

Contracts — ^Fraud— Lack    of    Mental    Oapacity— ^iian*ttm   of   Proof   Be- 
quired. 

34.  Under  subdivision  5,  section  8026,  Bevised  Codes,  fraud  or  laek 
of  mental  capacity  to  enter  into  a  contract  may  be  established  by  a 
bare  preponderance  of  the  evidence. — Koemer  t.  Northern  Pae.  By. 
Co.,  511. 

Offer  of  Proof — ^Proper  Eejection. 

35.  Defen-dants'  allegation  of  fraud  having  been  insoffieient,  an  offer 
of  proof  in  support  of  it  was  irrelevant  and  properly  rejected. — 
Juby  V.  Craddock,  556. 

Same — ^Rejection — ^When  Proper. 

36.  Where  an  offer  of  proof  contains  relevant  and  irrelevant  matter, 
the  court  may  exclude  the  entire  offer,  it  not  being  its  duty  to 
separate  the  admissible  from  the  inadmissible  evidenee.~-Juby  t.  Qrad- 
dock,  556. 

Same — Duty  of  Party  Making  Offer  of  Proof. 

37.  The  party  making  an  offer  of  proof  must  be  prepared  to  show 
that  he  has  the  means  of  proving,  or  attempt  to  prove,  the  facts 
recited  in  it,  or  must  make  an  affirmative  showing  that  the  offer  is 
made  in  good  faith. — Juby  v.  Craddock,  556. 

Same — Contents — Conclusions  Insufficient. 

38.  An  offer  of  proof  must  contain  the  facts  necessary  to  sustain  the 
contention  in  support  of  which  it  is  made;  a  statement  of  conclu- 
sions being  insufficient. — Juby  v.  Craddock,  556. 

Obtaining  Property  by  T&lw  Pretenses — Other  lake  Acts — Evidence — Inad- 
missibility. 

39.  Where,  there  was  a  total  lack  of  proof  of  the  commission  of  the 
crime  of  obtaining  money  by  false  pretenses  as  charged  in  tiie  in- 
formation, admission  of  testimony,  for  the  purpose  of  proving  in- 
tent, showing  that  defendants  had  made  representations  similar  to 
those  alleged  to  persons  other  than  the  complaining  witness,  was 
prejudicial  as  likely  to  lead  to  conviction  on  suspicion  that  the  repre- 
sentations charged  must  have  been  the  same  as  those  made  to  others. 
State  V.  Bratton,  563. 

Improper  Cross-examination^ 

4Q.  An  offer  of  proof  upon  a  matter  not  brought  out  on  direct 
examination  of  a  witness  was  properly  excluded  as  not  proper  cross- 
examination. — State  V.  Wyman,  600. 

Appeal  from  Judgment — Extent  of  Review  of  Evidence.  .- 

41.  On  appeal  from  a  judgment,  the  supreme  court  is  limited,  in  its 
review  of  the  evidence,  to  an  examination  of  the  record  to  deter- 
mine whether  there  is  any  substantial  evidence  to  justify  the  ver- 
dict.— State  V.  Popa,  587. 

Trial  Practice— Offer  of  Proof — When  Necessary. 

42.  Where  an  objection  to  evidence  is  sustained  and  the  answer  of 
the  witness  is  not  appareut|  an  offer  of  proof  is  necessary  to  enable 
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the  sapreme  court  to  review  the  trial  court's  >  ruling. — State  v.  Popa, 
687.  - 

Homieide — General    Beputation    of    Defendant — Specific    Acts — Inadmissi- 
bility— Exception  to  Bul^. 

43.  Elvidence  in  support  or  impeachment  of  the  character  of  one 
accused  of  crime  must,  as  a  rule,  be  confined  to  general  reputation, 
and  cannot  be  extended  to  particular  acts;  where  defendant,  how- 
ever, calls  a  witness  to  support  his  general  reputation,  he  may  on 
cross-examination  be  asked  concerning  rumors  of  specific  acts  which 
reflect  adversely  upon  defendant,  to  determine  whether  he  knows  his 
general  reputation,  and,  if  so,  to  test  his  truthfulhess. — State  v.  Popa, 
587. 

Same — When  Evidence  Inadmissible. 

44.  Under  the  rule  that  evidence  of  general  reputation  must  be 
confined  to  the  particular  trait  of  character  impugned  in  the  alleged 
eoi^imission  of  the  crime  under  investigation,  evidence  of  the  general 
repatation  for  honesty  and  integrity  of  one  charged  with  homicide 
was  irrelevant,  and  properly  excluded  where  no  attempt  had  been 
made  to  impeach  him.— nState  v.  Popa,  587. 

Sedition — ^Other  Similar  Acts — ^Admissibility. 

45.  Evidence  of  other  acts  or  declarations  of  the  accused,  of  a  like 
nature  with  those  constituting  the  offense  charged,  is  admissible  not 
only  for  the  purpose  of  proving  intent,  guilty  knowledge  or  motive, 
in  corroboration  of  the  testimony  as  to  the  offense  charged,  but  also 
to  prove  the  identity  of  the  perpetrator  of  the  crime,  to  negative 
the  idea  that  the  offense  complained  of  was  the  result  of  mere  acci- 
dent or  mistake  or  the  employment  of  a  mere  loose  word  or  phrase, 
or  to  show  that  the  act  was  a  part  of  a  chain  or  system  of  crimes. 
State  V.  Wyman,  600. 

Same — Self-serving  Declarations — Inadmissibility. 

46.  Kef usal  to  permit  defendant  charged  with  sedition  to  testify  that 
at  times  other  than  those  mentioned  in  the  information  he  had  made 
statements  tending  to  show  his  loyalty  to  his  country,  was  proper.^ 
State  ▼.  WTyman,  600. 

Same — Improper  Cross-examination. 

47.  An  offer  of  proof  upon  a  matter  not  brought  out  on  direct 
examination  of  a  witness  was  properly  excluded  as  not  proper  croflA- 
examination.— State  v.  Wyman,  600. 

EXECUTION. 
Proceedings  supplemental, — see  Attachment,  1. 

EXECUTOBS  AND  ADMINISTRATORS. 

Claime  Against  Estate — ^Presentation — Notice. 

1.  Creditors  of  an  estate  may  present  their  claims  for  payment, 
before  formal  notice  for  preeentation  of  claims  is  given,  or  if  no 
notice  at  all  is  given,  the  adcndni-strator  or  executor,  when  qualified, 
having  authority  to  pass  upon  claimB  against  the  estate  in  either 
event. — Davis  v.  Estate  of  Davis,  500. 

Same — When  Barred  by  Statute  of  Limitations. 

2.  Section  6445,  Revieed  Codes,  fixes  the  period  of  limitation  within 
whi'ch  an  action  upon  an  instrumient  in  writing  may  be  commenced, 
at  eight  years.  Plaintiff's  testate  died  in  1898,  leaving  two  promis- 
sory notes  due  the  former  unpaid.  Plaintiff  was  appointed  executor 
of  the  estate  and  within  the  time  allowed  for  that  purpose,  presented 
his  claim  to  the  district  judge  for  allowance  or  rejection.  The  claim 
was  rejected  in   1917  and*  action   commenced   on   it   within   three 
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month's  after  rejection.  TTnder  sepetion  7528,  Revised  Codee,  a  plaim- 
ant  against  an  estate  may,  apon  nonaction  by  the  representative  of 
the  estate  or  the  court,  deem  the  claim  rejected  on  the  tenth  day 
after  presentation  and  commence  suit.  Held,  that  the  action  ifms 
barred. — Davis  v.  Estate  of  Davis,  600. 

Same — ^Presentation  of  Claim — Powers. 

3.  Under  section  7528,  Revised  Codes,  when  a  elaim  ftg&inst  an 
estate  is  pTesented  before  the  time  limited  for  its  presemtatioii  has 
expired,  it  may  nevertheless  be  aicted  upon  by  the  administrator  or 
executor,  after  the  expiration  of  that  period. — Davis  ▼.  Estate  of 
Davis,  500.  ' 

Estates  of  Deceased  Persons — Presentation  of  Claims. 

4.  Where  a  claim  against  an  estate^  has  on<ce  been  presented  to  the 
administrator  or  executor  and  rejected,  the  claimant  cannot  there- 
after, in  evasion  of  section  7530,  Revised  Codps,  again  present  the 
«ame  claim,  differing  from  the  f ormier  only  in  form  and  dataiL — 
Lindsay  v.  Hogan,  583. 

Presentation  of   Claims  in  Improper  Formr— Second  Presentatiovi   Per- 
missible— ^When. 

5.  Presentation  of  a  c^aim  against  an  estate  in  inrproper  form  and 
consequent  rejection  by  the  administrator  or  executor  do  not  bar  a 
second  presentation  in  due  form,  provided  the  time  has  not  elapsed 
in  which,  claims  may  be  presonted. — Ldndflay  v.  Hogan,  583. 

Claims  Against  Estates — Statute  of  LdmitatioDa. 

6.  Under  seniion  7530,  Revised  Codes,  a  creditor  of  an  estate  must 
bring  suit  upon  his  claim  within  three  months  after  its  rejection, 
if  then  due;  otherwise  within  two  months  after  it  becomes  due. 
Plaintiffs  <claim  was  due  at  the  date  of  its  rejection.  The  three 
months'  period  within  which  action  could  be  comonenced  had  expired 
seven  days  before  he  began  suit  Held,  that  tiie  action  was  beared. 
Lindsay  v.  Hogan,  583. 

Bejection  of  Claims — Notice. 

7.  Creditors  of  estates,  after  presentation  of  their  claims,  must 
make  inquiry  as  to  the  action  taken  by  executor,  administiator  or 
the  district  judge  with  reference  to  them  in  order  to  preserve  their 
rights  in  case  of  rejection,  the  statute,  while  requiring  each  to  in- 
dorse thereon  his  allowance  or  rejection  with  the  &y  and  date 
thereof,  not  making  it  the  duty  of  eith.er  to  notify  CJaimants  of 
tlieir  rejection. — ^Lindsay  v.  Hogan,  583. 

EXPERT  TESTIMONY. 
See  Evideuoe,  4-7,  SO. 

«EXPRESSIO  UNIUS"  DOCTRINB. 
See  Constitution,  18i. 

FALSE  PRETENSES. 
Obtaining  money  by,-~0ee  Criminal  Law,  35-39L 

FINDINGS. 

Implied  Findings — ^When  Doctrine  Applicable. 

1.  The  doctrine  of  im<plied  findings  is  limited  to  eases  where, 
if  no  findings  are  made  and  none  requestAd,  the  court  will  be  pre- 
sumed to  have  found  in  favor  of  the  prevsiling  party  upon  every 
issue  necessary  to  support  the  judgment;  if  the  court  xnakee  findings 
which,  are  deficient,  but  the  defects  are  not  pointed  out,  it  will  be 
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presnmed  th«it  tli«  eoart  aim  found  iip<Hi  otiier  facts  in  iBsne  sufB- 
eient  by  aupplementing  the  facts  found  to  sustain  the  judgement,  but 
it  will  not  be  presumed  that  the  court  impliedly  found  facts  inconr 
sistent  with  the  express  findings. — Crosby  v.  Bobbins,  £7xr.,  179. 

Saime-~Wh6n  Doctrine  Inapplicable. 

2.  Where  the  court  expressly  found  upon  e^ery  fact  neeessary  to 
support  the  judgment,  there  was  no  room  for  the  applioation  of  im- 

.     plied  findinga — Crosby  v.  Bobbins,  Exr.,  179. 

Of  Beferees — Effect. 

3.  While  the 'findings  of  a  referee  are  not  absolutely  eonclusiTe, 
they  should  be  given  the  same  dignity  as  a  special  yermct  of  a  j^7 
or  findings  of  a  trial  eourt,  and  whenever  they  depend  upon  conflict- 
ing testimony  they  will  be  treated  as  unassailable,  if  wre  is  sub- 
stantial evidence  to  sustain  them. — ^In  re  Dunke,  22^ 

Extent  of  Beview. 

4.  Findings  in  an  equitable  action  will  not  be  reversed  on  appeal 
unless  the  evidmce  clearly  preponderates  against  them. — Smith  v. 
Hoffnaan,  299. 

Mechanics'  Liens— Findings  of  Fact  to  be  in  Writing. 

5.  For  failure  of  the  district  court  to  make  written  findings  in  an 
action  to  foreclose  a  materifijuian's  lien,  the  cause  will  be  remanded 
for  further  proceedings. — ^Bogers-Templeton  Lumber  Co.  v.  Welch, 
321. 

Directed  Verdict — ^Bequest  by  Both  Parties — ^Conclusivenesfl. 

6.  Where  both  parties  to  an  action  move  for  a  directed  verdict  at 
the  dose  of  the  testimony,  the  court  may  assume  that  they  deem  th« 
material  facts  undisputed  and  submit  the  cause  for  determination, 
and  a  finding  of  fact  made  under  such  circumstanees  will  not  be  set 
aside  unless  clearly  against  the  weight  of  the  evidence. — ^Fifty  Asso- 
ciates Co.  T«  Quigley^  348. 

FIBES. 
Qee  Bailroads^  1-7. 

FOOD. 

Pure  Food  and  Drug  Act— Personal  Injuries — ^Bight  of  Action  in  Con- 
sumer. 

1.  The  duty  imposed  by  the  Pure  Food  Act— a  general  police  regu- 
lation— (Chap.  130,  Laws  1911}  upon  the  seller  of  articles  of  food  is 
one  which  extends  to  the  public  considered  as  a  composite  of  individ- 
uals, and  if  a  consumer  sustains  some  special  injury  by  reason  of 
defendant's  violation  of  the  Act,  he  has  a  right  of  action  against  the 
latter. — Kelley  v.  John  B.  Daily  Co.,  63. 

Same—Personal  Injuries — Complaint — Duty  of  Defendant. 

2.  A  complaint  alleging  that,  at  the  time  of  the  sale  of  impure  food 
by  defendant  to  plaintiff,  defendant  was  engaged  in  selling  at  re- 
tail, to  the  public  generally,  meat  and  meat  products  for  human  con- 
sumption,  was  sufficient  to  bring  the  case  within  the  statute,  and 
disclose  the  duty  defendant  owe^  to  the  public,  including  plaintiff, 
to  see  that  its  food  products  offered  for  sale  were  not  adulterated 
within  the  meaning  of  such  statute. — ^Kelley  v.  John  B.  Daily  Co.,  63. 

Same — Complaint — Breach  of  Duty. 

3.  A  <^axge  in  the  compliaint  above  that  defendant  sold  and  deliv- 
ered to  plaintiff's  husband,  for  immediate  use  in  his  family,  includin>g 
plaintiff,  adulterated  meat  containing  ''diseased,  infected,  putrid,  de- 
composed, poisonous  acid  and  animal  matter,"  sufficiently  charged 
defendant  with  a  violation  of  the  Pure  Food  Act,  and  with  a  breach 
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of  djuty  constitating  legial  negligence. — ^Kell«y  t.  Jolin  B*  Daily  Co., 
63. 

Same — Seller  an  Insurer — Guilty  Knowledge  Immaterial, 

4.  By  Chapter  130,  Laws  of  1911,  the  seller  of  food  prodwstB  iB 
made  insurer  of  their  purity,  and  guilty  knowledge  on  his  part  is 
not  an  ingredient  of  the  offense  prohibited;  the  obligation  is  personal, 
and  cannot  be  avoided  by  showing  that  the  impure  food  was  pur- 
chased from  a  foreign  con-eern  and  bore  the  stamp  of  approval  by 
the  government  inspectors. — Kelley  v.  John  B.  Daily  Co.,  63. 

Same — Liability  of  Seller — ^Negligence  or  Warranty  Immaterial.  * 

5-.  Liability  under  the  Pure  Pood  Act  arides  from  a  violation  of  the 
statute,  and  it  is  immaterial  whether  the  foundation  of  an  action 
based  upon  sach  violation  is  laid  in  negligence  or  warranty  .-^Kelley 
V.  John  Rw  Daily  Co.,  63. 

bame — Complaint — Besulting  Dsumage — Sufficienoy  of  Allegation. 

6.  The  allegation  in  the  complaint  that  as  the  direct  and  proximate 
result  of  the  sale  of  certain  impure  food  sold  to  plaintiff  by  defend- 
ant, and  her  partaking  of  it,  she  was  made  violently  ill,  to  her  great 
damage,  etc..  sufficiently  dJAclosed  tLe  resulting  damage. — Kelley  ▼. 
John  B.  Daily  Co.,  63. 

Same — Complaint — Surplusage. 

7.  Where  the  facts  stated  in/a  complaint  for  damages  caused  by  a 
violation  of  the  pure  food  law,  disclose  enich  violation  and  the  result- 
ing damage,  it  is  sufficient,  and  the  insertion  of  unnecessary  allega- 
tions did  not  render  it  insufficient. — ^Kelley  v.  John  B.  Daily  Co.,  63. 

Sam'e — Complaint — Statutes — Judicial  Notice. 

8.  Courts  take  judicial  notice  of  the  general  and  public  domestic 
statutes;  hence  plaintiff  was 'not  required  to  specially  plead  the  Pure 
Food  Act  in  order  to  recover  damages  for  injuries  arising  from  a 
violation  of  it. — Kelley  v.  John  B.  Daily  Co.,  63. 

Same — Complaint — Guilty  Knowledge  of  Seller — ^Surplusage. 

9.  Under  the  rule  set  forth  in  paragraph?  above,  an  allegation  in 
the  complaint  that  the  defendant  knew,  or  in  the  exercise  of  reason- 
able care  should  have  knowu,  of  the  impure  condition  of  the  food  at 
the  time  of  its  sale  to  plaintiff,  was  surplusage. — ^Kelley  t.  John  B^ 
Daily  Co.,  63. 

Same— Impurity  of  Food — Chemical  Analysis  Unnecessary. 

10.  While  there  must  be  substantial  evidence,  proving,  or  tendinc^ 
to  prove,  the  causal  connection  between  defendant's  negligence  in 
selling,  and  plaintiff's  injury  from  eating  adulterated  fo(^  tiie  rule 
does  not  require  that  a  chemical  analysis  of  it  be  made  in  order  to 
establish  its  impurity  or  unwholeeomeness. — Kelley  v.  John  B.  Daily 
Co.,  63. 

Same — Contributory  Negligence — Defense  Available  to  Defendant. 

11.  Notwithstanding  the  statutory  liability  of  the  defendant  under 
the  Pure  Food-  Act,  5ie  defense  of  plaintiff's  contributory  negligence 
in  eating  it  was  available  to  it. — Kelley  v.  John  B.  Dailey  Co.,  63. 

Same — Contributory  Negligence — ^Instructions — ^Proper  Befusal. 

12.  An  offered  instruction  which  predicated  contributory  negligence 
on  plaintiff's  opportunity  and  failure  to  examine  the  impure  meat 
bought  from  defendant,  but  igfnored  circumstances  surrounding  its 
purchase,  the  easurance  of  defendant  that  the  food  was  pure,  etc, 
was  properly  refused. — Kelley  v.  John  B.  Daily  Co.,  63. 

Same — ^Physicians  and  Surgeons— Expert  Testimony. 

13.  It  was  proper  for  plaintiff's  family  physician  to  give  his  opinion 
or  diagnosis  of  her  illness,  based  upon  his  examination  and  the  his- 
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tofy  of  I2ie  eaae  m  diseloeed  by  plaintiif. — ^Kelley  t.  John  R  Daily 
Co.,  63. 

Same. 

14.  Witli  Ms  patieiLt's  consent,  a  physician  may  testify  to  state- 
ments mado  to  him  by  the  f  ormer,  and  npon  whieh,  in  part,  he  bases 
his  diagnosis  and  treatment. — ^Kelley  v.  John  B.  Daily  Co.,  63. 

bame — Physicians  and  Surgeons — Hypothetical  Questions. 

15.  A  physician  to  whom  a  hypothetical  question  bad  been  pro- 
pounded in  which  was  recited  the  history  of  plaintiff's  condition  be- 
fore she  ate  impure  food,  and  that  of  her  subsequent  illness,  was 
properly  permitted  to  give  hia  opinion  as  to  the  cause  of  the  illness, 
as  against  the  objections  that  tho  question  called  for  a  statement  of 
an  ultimate  fact  determinable  by  the  jury,  that  part  only  of  the  evi- 
dence had  been  incorporated  in  it,  and  that  the  opinion  had  no  evi- 
dentiary value. — Kelley  v.  John  B.  Daily  Co.,  63. 

Same— Attorneys — Misconduct — Error  Bendered  Harmless. 

16.  Held,  that  if  it  was  miscondnet  on  the  part  of  plaintiff's  coun- 
sel to  ask  questions  intended  to  solicit  the  information  that  defend- 
ant had  previously  been  prosecuted  for  a  violation  of  the  Pure  Food 
Act,  any  prejudicial  effect  was  removod  by  the  court's  admonition  to 
disregard  the  fact  that  the  questions  had  been  asked. — Kelley  y. 
John  B.  Daily  Co.,  63. 

bame — What  not  Excessive  Verdict. 

17.  Held,  that  while  a  verdict  for  $10,000  damages  for  injuries 
suffered  by  plaintiff,  a  woman  thirty -seven  years  of  age,  from  eating 
impure  meat,  was  very  large,  it  was  not  so  exoeesive  as  to  warrant 
the  granting  of  a  new  tri^  under  the  rule  above.— Kelley  v.  John 
B.  Daily  Co.,  63. 

rOBFEITUBKS. 
Strict  Construction. 

1.  Under  section  4906,  Bevised  Codes,  a  provision  loonstituting  a 
forfeiture  mu«t  be  strictly  construed  against  the  party  for  whose 
benefit  it  is  created. — Smith  v.  Hoffman,  299. 

FBAUD. 
Presumption. 

1.  Fraud  in  taxing  officials  cannot  be  preenmed,  nor  can  courts  in- 
quire as  to  the  operation  of  their  minds  in  fixing  values.-— State  v. 
State  Board  of  Equalization,  413. 

Batiflcation— Effect. 

2.  Where  a  party  with  full  knowledge  of  the  falsity  of  representa- 
tions relative  to  boundaries  of  land,  the  nnmber  of  acres  sown  in 
grain,  etc,  bought  by  him  under  a  written  contract,  ratifies  the  trans- 
action by  agreeing  to  a  settlement  with  the  seller  through  the  in- 
strumentality of  a  new  agreement,  he  may  not  thereafter  assert  its 
invalidity,  nor  rescind  on  the  ground  of  fraud  and  recover  payments 
already  made. — Crawford  v.  Pierse,  371. 

Quantum  of  Proof  Bequired. 

3.  Under  subdivision  5,  section  8028,  Bevised  Codes,  fraud  or  lack 
of  mental  capacity  to  enter  into  a  contrcbct  may  be  established  by 
a  bare  preponderance  of  the  evidence. — Koemer  v.  Northern  Pac. 
By.  Co.,  511. 

Insufficient  Pleading. 

4.  An  an-swer  in  an  action  on  a  promissory  note,  to  the  effect  that 
at  the  time  the  note  and  the  mortgage  securing  it,  were  executed 
and  delivered,'  the  mortgagee  made  certain  false  representations 
which  operated  aa  an  inducement  to  defendants  to  execute  the  docu- 
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ments  and  without  whieh  they  would  not  liAve  been  executed; 
insnflScient  to  alleg^e  fraud. — Juby  v.  Craddoek,  556. 

Pleading — ^Necessary  Allegations. 

5.  To  charge  fraud,  the  pleading  must  allege  that  the  gailty  party 
made  a  false  representation,  intending  that  the  defrauded  one  should 
act  upom  it,  and  that  the  latter  believed  and  acted  upon  it  to  his 
damage. — ^Juby  v.  Graddock,  556. 

Offer  of  Proof — When  Properly  Bejected. 

6.  Where  allegations  of  fraud  are  ineufficient,  an  offer  of  proof  in 
support  of  them  must  be  rejected. — ^Juby  v.  Oraddock,  566. 

HARMLESS  EBBOB. 

Admission  of  evidence, — see  Evidence,  49. 

Error  in  wording  of  instruction,— ^ee  Instructions,  1. 

Erroneous  instruction  favorable  to  appellant, — see  Instructions,  13. 

Instruction  on  matter  not  in  issue, — see  Instructions,  12,  15. 

Instruction  embodying  abstract  proposition, — see  Instructions,  17. 

Misconduct  of  attorney  in  asking  witness  objectionable  question. 
Attorneys,  1. 

Submission  of  question  of  law  to  jury, — see  Appeal  and  Error,  !• 


HOMESTEADS. 

Enlarged  Homesteads — Nonliability  for  Debts  of  Homesteader. 

1.  Held,  that  a  320-acTe  homestead  acquired  under  the  Enlarged 
Homestead  Act  (35  Stats,  at  Large,  639)  is  not  liable  for  debts  of 
the  homesteader  contracted  prior  to  issuance  of  patent. — ^rst  State 
Bank  v.  Bottineau  County  Bank,  363. 

Homestead  Act — ^Purpose  of  Legislation. 

2.  The  original  Homestead  Act  (12  Stat.  392)  was  designed  solely 
for  the  benefit  of  the  grantee  and  his  family — not  for  that  of  his 
antecedent  creditors. — ^Flrst  State  Bank  v.  Bottineau  County  Bank, 
363. 

Enlarged  Homestead  Act  Supplementary  to  Original  Homestead  Act. 

3.  Heldj  that  the  Enlarged  Homestead  Act  is  supplementary  to  the 
original  homestead  law,  and  must  be  construed  a«  a  part  of  it; 
hence  land  acquired  under  it  cannot  become  liable  to  the  satisfac- 
tion of  any  debt  contracted  by  the  homesteader  prior  to  the  date 
patent  issued. — First  State  Bank  v.  Bottineau  County  Bank,  363. 

Nonliability  for  Homesteader's  Debts— Nature  of  Provision. 

4.  Held,  that  section  2296,  United  States  Bevised  Statutes,  declaring 
that  land  acquired  under  the  homestead  law  shall  not  be  liable  for 
debts  contracted  before  issuance  of  patent,  is  not,  strictly  speaking, 
an  exemption  statute  making  it  incumbent  upon  the  party  claiming 
the  immunity  to  show  tihat  ne  comes  clearly  within  its  provisions, 
but  the  nonliability  provided  for  therein  was  intended  as  one  of 
the  conditions  attached  to  the  grant  as  an  additional  inducement  to 
secure  settlement  of  the  public  domain. — First  State  Bank  ▼.  Bot- 
tineau County  Bank,  363. 

HOMICIDE. 
See  Criminal  Law,  21-24. 

HUSBAND  AND  WIFE. 

Criminal  Conversation — Partial  Defense — Pleading — ^Evidence. 

1.  Under  a  general  denial  in  a  husband's  action  for  criminal  con- 
versation, evidence  as  to  the  general  bad  reputation  of  plaintiff's 
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wifOj  beimj^  matter  tending  to  mitigation  or  redaction  of  damages, 
and  henee  a  partial  defense,  was  not  admissible,  sinee  partial  de- 
X  f eases  must  be  speeiallj  pleaded  (Bev.  Opdes,  sec.  6550.) — ^MeKim  v. 
Beiseker,  330. 

Same — ^Excessive  Verdict. 

2.  Held,  that  a  verdict  for  $25,000 — the  full  anKrant  asked  for  in 
an  aetio^  for  criminal  conversation — ^was  so  excessive,  in  the  light 
of  all  the  prominent  features  of  the  case,  as  to  indicate  that  it  was 
the  result,  not  of  deliberate  calculation  and  weighinig  of  facts,  but 
of  passion  and  prejudice. — McKim  v.  Beiseker,  330. 

Separate  Maintenance — ^Willful  Desertion — Complaint — Sufflciency. 

3.  Complaint  in  an  action  for  separate  maintenance  held  sufficient 
to  state  a  cause  of  action  under  section  3653,  Bevised  Codes,  pro- 
viding that  if  the  husband  selects  a  place  or  mode  of  living  which 
the  wife  deeme  unreasonable  and  grossly  unfit,  it  is  desertion  on 
the  part  of  the  husband  from  the  time  her  reasonable  objeotions  are 
made  known  to  hiuL — ^Decker  v.  Decker,  39S. 

Same— "Willful  Desertion"—What  Constitutes. 

4.  Where  the  htisband  by  cruelty  or  threats  of  bodily  harm  drives 
the  wife  from  the  home  or  fails  to  provide  a  suitable  ple«e  for  her  to 
live  in,  his  conduct  in  either  case  constitutes  willful  desertion,  fuir- 
nishii^  a  cause  for  absolute  divorce  or  sepaiate  maintenance  on  that 
glround. — Decker  v.  Decker,  338. 

Same — ^Action,  Time  for  Commencing — Statutes. 

5.  Heldf  that  an  action  for  separate  maintenance  on  the  ground  of 
willful  desertion  may  be  commenced  at  any  time  after  the  desertion 
occurs,  and  that  section  3656,  Bevised  Codes,  whi«h  requires  that 
willful  desertion  must  continue  for  the  spaoe  of  one  year  before  it 
is  a  ground  for  absolute  divorce,  has  no  application  to  eji  action  for 
maintenance. — Decker  v.  Decker,  338. 

Same — Decree — ^limit  of  Power  of  Court — Periodical  Allowances. 

6.  Held,  that  in  an  action  for  separate  maintenance  the  district 
oourt  is  without  power  to  make  a  decree  divesting  the  husband  of 
title  to  all  his  property  and  setting  such  title  over  to  the  wife,  its 
authority  in  the  matter  of  making  provision  for  the  support  and 
maintenance  of  the  wife  and  minor  children  being  limited  to  a  de- 
cree for  periodical  allowances,  subject  to  change  or  discontinuance, 
as  the  circumstances  may  require. — ^Decker  v.  Decker,  338. 

Same — Decree — Limit  of  Power  of  Court. 

7.  The  decree  in  an  action  for  separate  maintenance  does  not  alter 
the  marital  status  of  the  parties,  cannot  effect  a  division  of  prop- 
erty, settle  or  determine  the  property  rights  of  either,  or  change  the 
course  of  inheritance. — Decker  v.  Decker,  338. 

Same — Decree — How  Enforced. 

8.  A  judgment  in  an  action  for  separate  maintenance  becomes  a 
lien  upon  the  property  of  the  husband  and  may  be  enforced  by  exe- 
cution as  in  an  action  at  law. — Decker  v.  Decker,  33*9. 

Same — ^Decree — Provision  for  Children  by  Former  Marriage. 

9.  In  an  action  for  separate  maintenance  the  court  cannot,  under 
section  3754,  Bevised  Codes,  make  provision  for  the  children  of  plain- 
tiff by  a  former  marriage. — Decker  v.  Decker,  338. 

Separation  Agreement — Effect  on  Obligations  of  Husband 

10.  By  an  agreement  between  husband  and  wife  for  a  separation 
which  is  not  immediately  carried  into  execution,  the  former  does 
not  relieve  himself  from  his  obligation  to  support  the  wife.— State 
ex  rel.  Bobison  v.  District  Court,  592. 
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Same— strict  Construction. 

11.  Under  section  3694,  Beviaed.  Codes,  agreements  between  bus- 
band  and  wife  are  to  be  scrutinized  most  carefully  and  construed 
most  strictly,  in  view  of  the  confidential  and  fiduciary  relations  be- 
tween th©m.---State  ex  rel.  Bobison  v.  Distri^  Court,  592. 

Same — When  Void. 

12.  An  agreeukent  between  husband  and  wife  whereby  the  former 
is  absolved  from  the  legal  obligation  to  support  the  latter  should, 
in  the  absence  of  a  compliance  with  the  provisions  of  section  3695, 
Revised  Codes,  be  held  void  as  against  public  policy. — State  ex  reL 
Bobison  v.  District  Court,  592. 

Same — Release  from  Support  of  Wife — ^Burden  of  Proof. 

13.  Where  the  husband,  on  application  by  his  wife  for  temporary 
alimony  pending  determination  of  an  action  for  divorce,  relied  upon 
a  separation  agreen^nt  as  a  bar  to  her  right  to  relief,  the  burden 
rested  upon  him  to  allege  and  prove  that  the  agreement  complied 
in  all  respects  with  the  statute,  section  36&5,  Bevised  Codes. — State 
ex  rel.  Bobison  v.  District  Court,  592. 

Marriage — Presumptions. 

14.  Marriage  being  established,  the  presumption  follows  that  at  the 
time  the  wife  mad<e  application  for  temporary  alimony,  suit  money, 
etc.,  the  parties  continued  to  live  together  as  husband  and  wife, 
nothing  appearing  in  the  husband's  complaint  for  divorce  or  an 
alleged  separation  agreement  affirmatively  showing  an  actual  sepa- 
ration.— State  ex  rel.  Bobison  v.  District  Court,  592. 

HYPOTHETICAL  QUESTIONS. 
See  Evidence,  7,  28. 

INDEBTEDNESS. 
See,  also.  Debtor  and  Creditor, 

Limit  of  county  indebtedness, — see  Counties,  3-10. 

INFORMATIONS. 
Insufficient  though  in  words  of  statute, — see  Criminal  Law,  83. 
Sedition — Ineufficiency, — see  Criminal  Law,  20,  35. 
Sedition — Sufficieney, — see  Criminal  Law,  42. 

INITIATIVE  AND  BEPEBENDUM. 
See  Constitution,  24,  25. 

INJUNCTION. 
Action  on  Injunction  Bond — ^Measure  of  Damages. 

1.  The  measure  of  damages  in  an  action  on  an  injunction  bond  is 
the  amount  which  will  compensate  for  all  the  detriment  proximately 
caused  by  the  injunction  during  the  time  it  was  in  operation,  or  which 
in  the  ordinary  course  of  things  was  likely  to  result  therefrouL — 
McDermott  v.  American  Bonding  Co.,  1. 

Same — Attorneys'  Fees  Becoverable. 

2.  Attorney's  fees  paid  or  contracted  to  be  paid  in  securing  the  dis- 
solution of  an  injunction,  recoverable  as  damages  in  an  action  on 
the  injunction  bond  are  to  be  limited  to  compensation  for  services 
rendered  before  a  hearing  of  the  cause  on  the  merits,  except  where 
a  trial  of  the  merits  is  the  only  available  means  of  testing  plaintiff's 
right  to  the  injunction,  or  where  timely  motion  to  dissolve  has  been 
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made  but  dedBion  withheld  until  trial  upon  the  merits. — ^MeDennoit  t. 
American  Bonding  Co.,  1. 

Injunction  Fendenie  Lite — ^Motion  to  Dissolve — When  Unauthorized. 

3.  Where  an  injunction  pendente  lite  was  issued  after  notice  and  a 
hearing,  a  motion  to  dissolve  prior  to  trial  upon  the  merits  was 
unauthorized;  euch  motion  being  avaihible  only,  under  section  6650, 
Bevised  Codes,  where  the  writ  issues  without  notice. — McDermott  v. 
American  Banding  Co.,  1. 

Same — ^Bond — ^Liability  of  Sureties  Attaches,  When. 

4.  Where  a  motion  to  dissolve  an  injunction  pendente  lite  was  not 
made  because  not  authorized  by  law,  the  decision  made  bj  the  court 
when  the  trial  of  the"  case  on  the  merits  was  concluded  and  the  in- 
junction dissolved  was  the  final  decision  (Rev.  C6des,  sec.  6646),  upon 
the  making  of  which  the  sureties  on  the  injunction  bond  had  bound 
themselves   to  pay  damages  flowing  from  the  wrongful  issuance  of 

the  writ. — McENarmott  v.  American  Bonding  CO.,  1. 

^^^  « 

Same — Interest — When  Recoverable. 

5.  Whenever  the  direct  and  proximate  effect  of  an  injunction  wrong- 
fully issued  is  to  deprive  the  party  enjoined  of  the  use  of  money 
which  belongs  to  him,  interest  thereon  at  the  legal  rate  for  the  time 
the  money  was  impounded  may  be  recovered  by  way  of  damages  in 
an  action  on  the  injunction  bond. — McDermott  t.  Ainerican  Bonding 
Co.,  1. 

Same — ^Damages  Recoverable — Court  Costs — Witness  Fees. 

6.  Court  costs  and  witness  fees  necessarily  incurred  in  procuring  the 
dissolution  of  an  injunction  wrongfully  issued  are  properly  recov- 
erable in  an  action  on  the  bond. — McDermott  v.  American  Bonding 
Co.,  1. 

Violation  of  Contract — Complaint — Insufficiency. 

7.  In  a  suit  for  an  injunction  to  restrain  the  violation  of  a  contract 
for  the  exclusive  right  to  exhibit  motion-picture  films,  the  complaint 
held  subject  to  attadc  by  general  demurrer  in  not  disclosing  that  plain- 
tiff was  a  party  to  the  instrument  or  entitled  to  sue  as  an  undisclosed 
principal. — ^Montaiia  Amusement  See.  Co.  v.  Qoldwyn  Distributing 
Corp.,  215. 

Same — Conclusions — ^Demurrer. 

8.  An  allegation  in  the  complaint  for  an  injunction  that  the  contract, 
a  violation  of  which  was  sought  to  be  restrained,  was  made  with  A. 
for  the  express  use  and  benefit  of  plaintiff  corporation  whose  name  did 
not  appear  in  the  contract,  was  a  conclusion  which  raised  no  issue  of 
fact. — Montana  Amusement  Sec.  Co.  v.  Goldwyn  Distributing  Corp., 
215. 

Same — Complaint — ^Insufficiency — ^Demurrer — ^Presumptions. 

9.  Where  attack  is  made  upon  the  complaint  for  want  of  substantial 
allegations,  courts  should  indulge  the  presumption,  as  against  the 
pleader,  that  he  has  stated  his  cause  of  action  as  strongly  as  he  can, 
and  construe  it  accordingly. — Montana  Amusement  Sec.  Co.  v.  Goldwyn 
Distributing  Corp.,  215. 

Same — Complaint — When  Defective. 

10.  Under  Revised  Codes,  section  653-^,  requiring  a  complaint  to  eon- 
tain  a  statement  of  the  facts  constituting  the  cause  of  action  in  ordi- 
nary and  concise  language,  a  complaint  which  leaves  to  surmise  and 
conjecture  the  course  of  proof  that  will  be  offered  in  support  of  it,  and 
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obligee  the  court,  M  well  aa  the  opposing  party,  to  accept  the  pleader'* 
bare  statement,  is  defective. — ^Montana  Anmsement  Sec.  Co.  v.  Croldwyii 
Distributing  Corp.,  215. 

Judicial  Sale — Jurisdiction. 

11.  Where  the  purpose  of  an  action  by  a  bank  was  to  restrain  a  sale 
of  property  bought  by  it  from  a  judgment  debtor,  and  not  to  enjoin 
the  enforcement  of  the  judgment  against  the  latter  or  any  of  his 
property,  a  demurrer  on  the  ground  that  the  conrt  was  without  juris- 
diction of  the  subject  matter  of  the  action  was  without  merit. — Pint 
State  Bank  v.  Bottineau  County  Bank,  363. 

mSTBUCTIONa 

Damages — Harmless  Error. 

1.  Where  the  jury  had  been  advised  that  every  element  essential  to 
a  recovery  must  be  established  by  a  preponderance  of  the  evidenoe, 
error  in  an  instruction  that  if  they  f oui;d  the  issues  in  favor  of  plain- 
tiff, they  might  award  damages  in  such  amount  as  "they  believed" 
would  compensate  her,  etc^  was  nonprejudicial. — ^Kelley  ▼.  John  £. 
Daily  Co.,  63. 

Contributory  Negligence— Proper  Refusal  of  Instruction. 

2.  An  offered  instruction  which  predicated  contributory  negligence 
on  plaintiff's  opportunity  and  failure  to  examine  impure  mieat  bought 
from  defendant,  but  ignored  circumstances  surrounding  its  purchase, 
the  assurance  of  defendant  that  the  food  was  pure,  etc,  was  properly 
refused. — Kelley  v.  John  B.  DaUy  Co.,  d3. 

Appeal  and  Error — Of  What  Appellant  Cannot  Ck>mplain. 

3.  Of  an  instruction  given  at  the  instance  of  the  state  without  objee- 
tion  from  defendant,  and  of  one  given  at  his  own  instance,  he  was  in 
no  position  to  complain  on  appeal.  (Bev.  Codes,  sec  9271.) — State  v. 
Kahn,  laS. 

Argumentative  Instruction. 

4.  A  tendered  instruction,  argumentative  in  form,  was  properly  re- 
fused.—-State  V.  Kahn,  10& 

Comment  on  Evidence. 

6.  A  requested  instruction  to  the  effect  that  ''the  positive  testimony 
of  one  credible  witness  to  a  fact  is  entitled  to  more  weight  than  the 
testimony  of  several  witnesses  equally  credible,  who  testify  negatively, 
or  to  collateral  circumstances  merely  persuasive  in  their  character, 
from  which  a  negative  may  be  inferred,''  was  properly  refused,  as 
commenting  on  the  weight  of  the  evidence. — ^Kansier  v.  City  of  BiL- 
lings,  250. 

When  Party  must  Request. 

6.  A  party  desiring  an  instruction  upon  a  particular  point  must 
tender  one  embodying  his  ideas,  else  he  canned  complain  on  appeal 
because  of  the  absence  of  an  instruction  covering  the  point. — Kftinpfy 
V.  aty  of  Billings,  2:50. 

Repetition — Not  Reversible  Error. 

7.  Repetition  of  an  instruction  does  not  alone  constitute  reversibls 
error. — Kansier  v.  GSty  of  Billings,  250. 

When  Rejection  of  Offer  Projjer. 

8.  Where  the  only  negligence  alleged  in  an  action  against  a  city 
was  the  defective  condition  of  a  sidewalk  caused  by  excessive  trowel- 
ing of  the  cement,  and  there  was  no  evidence  to  show  that  the  elements 
were  a  contributing  cause  to  plaintiff's  injury,  au  offered  instruction 
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that  liabilitj  would  attach  even  though  the  injury  was  due  to  the  eom- 
bined  result  of  the  elements  and  the  condition  of  the  walk  was  prop- 
erly refused. — Kansier  y.  C^ty  of  Billings,  250. 

Connnent  on  Weight  of  Evidenee. 

9.  A  requested  instruction  that  defendant  oity  had  notice  through  one 
of  its  aldermen  of  the  defect  in  a  sidewalk  was  objectionable  as  a 
comment  on  the  weight  of  the  evidence. — Kansier  y.  C&ty  of  Billings, 
250. 

Defective  Sidewalks — ^Liability  of  Defendant — Correct  Instruction. 

10.  An  instruction  that  if  at  the  date  of  the  accident  and  prior  there- 
to the  sidewalk  in  question  was  reasonably  safe  for  public  use,  plain- 
tiff could  not  recover  damages,  correctly  stated  the  law  and  was  not 
objectionable  as  denying  to  plaintiff  the  presumption  that  the  walk 
was  in  a  reasonably  safe  condition  for  travel. — Kansier  v.  City  of 
Billings,  250. 

Same— Contributory  Negligence — ^Issues. 

11.  An  instruction  defining  an  accident  and  stating  that  if  plaintiff 
was  at  the  time  she  fell  exercising  reasonable  care  and  caution  for 
her  own  safety  and  the  walk  was  in  a  reasonably  safe  condition,  re- 
covery of  damages  could  not  be  had,  held  not  improper  as  injecting 
the  question  of  contributory  negligence  into  the  case. — ^Kansier  v.  City 
of  Billings,  250. 

Same — Defective  Construction — Presence  of  Snow  and  Ice — Issues — Harm- 
less Error. 

12.  Plaintiff  having  relied  solely  for  recovery  on  the  defective  con- 
struction of  the  sidewalk  on  which  she  fell,  and  no  evidence  appear- 
ing in  the  record  showing  the  presence  of  ice  or  snow  on  the  walk, 
the  giving  of  an  instruction  that  if  the  accident  occurred  because  of 
their  presence,  she  could  not  recover,  etc.,  though  not  to  be  com- 
mended, held  harmless. — ^Kansier  v.  City  of  Billings,  250. 

Erroneous  Instructions  Favorable  to  Appellant — Harmless  Error. 

13.  Error  in  giving  instructions  which  were  inapplicable  to  the  facts, 
but  more  favorable  to  appellant  that  to  respondent,  was  harmless. — 
Pure  Oil  Co.  v.  Chicago,  M.  &  St.  P.  By.  Co.,  260. 

To  be  Viewed  as  a  Whole. 

14.  The  charge  to  the  jury  is  to  be  considered  as  a  whole  and  the 
several  instructions  reconciled,  if  possible. — ^Pure  Oil  Co.  y.  Chicago, 
M.  &  St.  P.  By.  Co.,  266. 

Bailroads — ^Pire  on  Bight  of  Way — Harmless  Error. 

15.  The  evidence  having  shown  that  there  was  only  on<e  locomotive 
of  defendant  upon  a  certain  track  upon  which  the  fire  started  which 
destroyed  plaintiff's  building,  an  instruction  which  referred  to  any 
locomotive  of  the  company  as  the  agency  through  which  the  fire  was 
permitted  to  escape  could  not  have  prejudicially  affected  the  rights  of 
defendant  in  the  eyes  of  the  jury. — Pure  Oil  Co.  y.  Chicago,  M.  A 
St.  P.  By.  Co.,  266. 

Law  of  Case. 
,      16.    An  instruction  £^yen  vnthout  objection  from  either  party  became 

the  law  of  tl)e  case  on  the  subject  embodied  in  it. — ^Daniels  v.  Granite 

Bi-Metallic  C.  Min.  Co.,  284. 

Abstract  Propositions — Harmless  Error. 

17.  The  facts  in  a  given  case  hnng  few  and  simple,  and  of  such  a 
nature  that  general  principles  of  law  may  be  easily  applied,  the  giving 
of  an  instruction  embodying  abstract  propositions,  though  open  to 
criticism,  is  not  reversible  error. — Kirk  y.  Montana  Transfer  Co.,  292. 
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Beview — Duty  of  Appellant. 

18.  A  partj  not  satisfied  with  instructians  proposed  or  given  hj  tbe 
court  must  tender  duch  as  are  deemed  to  embody  principles  appU- 
eable,  else  he  cannot  complain  on  appeal. — Kirk  v.  Montana  Transfer 
Ck>.,  2Q2. 

When  Befusal  Proper. 

,  19.    Refusal  of  an  instmction  not  warranted  by  the  OTidenee  is 
proper. — McEam  ▼.  Beiseker,  330. 

Slander — Language  Actionable  Per  Se — Erroneous  Instruction. 

20.  Held,  that  it  was  error  to  instrac|f  the  jury,  in  an  aetion.  for 
slander,  that  the  following  words,  spoken  in  a  country  'store  and 
postoffice,  were  actionable  per  se  as  imputing  want  of  chastity  in 
plaintiff,  to-wit:  That  plaintiff  was  "trying  to  get  my  [defendant's] 
man;  had  she  not  ought  to  be  satisfied  with  her  man**;  and  that  the 
husband  of  defendant  "must  come  in  [plaintiff's  store]  to  get  some- 
thing and  it  must  be  good."— ^'Autremont  v.  McDonald,  522w 

Sedition — Proper  Instruction. 

21.  An  instruction  to  the  jury  that,  if  they  found  beyond  a  reason- 
able doubt  that  defendant  made  either  of  the  several  statements 
charged  in  the  information,  they  could  convict,  was  correct. — State  t. 
Wyman,  000. 

Criminal  Law — County  Attorney — Improper  Statements — ^Duty  of  Defend- 
ant— Record. 

22.  Failure  to  request  an  instruction  to  the  jury  as  to  objectionable 
statements  made  by  the  county  attorney  in  his  opening  address  bars 
defendant  from  complaining  of  them  on  appeal.— iState  ▼•  Wyman, 
600. 

INTEREST. 

When  Becoverable  in  Action  on  Injunction  Bond. 

1.  Whenever  the  direct  and  proximate  effect  of  an  injunction  wrong- 
fully issued'  is  to  deprive  the  party  enjoined  of  the  use  of  money 
which  belongs  to  him,  interest  thereon  at  the  legal  rate  for  the  time 
the  money  was  impounded  may  be  recovered  by  way  of  damages  in 
an  action  on  the  injunction  bond. — McDermott  v.  Ainerican  Bonding 
Co.,  1. 

ISSUES. 
Question  of  law— ^bmission  to  jury, — see  Appeal  and  Enw,  1, 

JITDGMBNTa 
Appeal  from — ^Extent  of  review  of  evidence, — see  Appeal  and  Error,  7. 
Entry — Duty  of  clerk,— see  Mandamus,  1. 
Presumption  of  correctness, — see  Presumptions,  1.^ 

Codefendants — ^Nonappearance  of  One — Jurisdiction. 

1.  Where  one  of  several  defendants  was  not  served  with  summonf 
and  made  no  appearance,  a  judgment  in  favor  of  all  defendants  will 
be  modified  by  inserting  the  names  of  those  defendants  of  whose  per^ 
sons  the  court  had  jurisdiction. — Mclntyre  v.  Northern  Pac  By.  Co., 
43. 

Collateral  Attack. 

2.  Where  the  district  court  had  jurisdiction  of  the  subject  matter  in 
a  mortgage  foreclosure  suit,  as  well  as  of  the  defendant  by  reason  of 
personal  service  of  summons  and  his  general  appearance  in  the  action, 
the  decree  was  not  open  to  collateral  attack. — Hansen  t.  Goodrich,  140. 
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Complaint — ^Amendment — ^Effect  on  Original  Pleadings — ^Default. 

3.  Upon  eervice  and  filing  of  a  second  amended  complaint,  the  origi- 
nal and  first  amended  pleadings  became  fundus  offlciOf  and,  under 
section  6537,  Bevised  Codes,  defendant  was  required  to  answer  within 
twenty  days  after  jach  filing,  for  failure  to  do  which,  default  was 
properly  entered. — Hansen  v.  Goodrich,  140. 

Default  Judgment — Vacation — When  Error. 

4.  Where  summons  had  been  served  upon  defendant  personally  and 
more  than  six  months  had  elapsed  between  entry  of  judgment  by  de- 
fault and  his  motion  to  vacate  it,  the  trial  court  was  without  juris- 
diction to  grant  the  motion. — Green  t.  Wiederhold,  237.  ^ 

Same — ^Vacation — ^Laches. 

5.  Showing  made  by  defendant  in  support  of  his  motion  to  vacate 
judgment  by  default,  held  insufScient  to  demonstrate  that  he  moved 
promptly  upon  discovering  that  default  had  been  taken  against  him. — 
Green  v.  Wiederhold,  2i37. 

Same— Vacation  After  Execution. 

6.  A  default  judgment  will  not  be  set  aside  after  execution  sale  under 
the  judgment. — Green  v.  Wiederhold,  237. 

Separate  Maintenance — ^Decree — Limit  of  Power  of  Court. 

7.  The  decree  in  an  action  for  separate  maintenance  does  not  alter 
the  marital  status  of  the  parties,  cannot  effect  a  division  of  prop- 
erty, settle  or  determine  the  property  rights  of  either^  or  change  the 
course  of  inheritance. — Decker  v.  Decker,  338. 

r 

Same — ^Decree — How  Enforced. 

8.  A  judgment  in  an  action  for  separate  maintenance  becomes  a  lien 
upon  the  property  of  the  husband  and  may  be  enforced  by  execution 
as  in  an  action  at  law. — Decker  v.  Decker,  338. 

Same — Provision  for  Children  by  Former  Marriage. 

9.  In  an  action  for  separate  maintenance  the  court  cannot,  under 
section  3754,  Revised  Codes,  make  provision  for  the  children  of  plain- 
tiff by  a  former  marriage. — Decker  v.  Decker,  338. 

Same — Decree — ^Limit  of  Power  of  Court — Periodical  Allowances. 

10.  Held,  that  in  an  action  for  separate  maintenance  the  district 
court  is  without  power  to  make  a  decree  divesting  the  husband  of  title 
to  all  his  property  and  setting  such  title  over  to  the  wife,  its  author- 
ity in  the  matter  of  making  provision  for  the  support  and  maintenance 
of  the  wife  and  minor  chUdren  being  limited  to  a  decree  for  period- 
ical allowances,  subject  to  change  or  discontinuance,  as  the  circum- 
stances may  require. — ^Decker  v.  Decker,  338. 

Vacating  Default — ^Showing  Necessary. 

11.  A  default  judgment  should  not  be  vacated  on  the  ground  of  ex- 
cusable neglect  on  the  part  of  counsel  for  movant,  however  meritorious, 
unless  the  showing  made,  either  in  the  form  of  an  affidavit  of  merits 
or  a  copy  of  defendant's  proposed  answer,  exhibits  a  prima  facie  good 
defense. — Crawford  v.  Pierse,  371. 

Same — Insufficiency  of  Showing — Conclusions. 

12.  A  statement  in  defendant's  application  to  set  aside  a  default 
judgment,  to  the  effect  that  defendant  had  fully  and  fairly  stated  the 
facts  to  his  counsel  and  was  advised  by  him  that  he  had  a  good  and 
substantial  defense  on  the  merits  was  no  more  than  a  conclusion  of 
counsel  and  insufficient  to  meet  the  requirement  of  the  rule  above.— 
Crawford  v.  Pierse,  3^71. 
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Inyalld  Judgment — Force  an^  Effect. 

13.  A  void  judgment  ie  no  judgment;  its  validity  Is  opcm  to  qnevtion 
at  any  time;  it  cannot  be  enforced;  no  right  can  be  derived  from  it; 
all  proceedings  founded  upon  it  are  invalid  and  ineffective  for  any 
purpose;  it  is  ojpen  to  eollateral  attack,  and  the  court  which  rendered 
it  may  set  it  aside  at  any  time.— <hrawford  v.  Pierse,  371. 

Void  Judgment — Invalidity  Incurable. 

14.  An  affirmance  of  a  void  judgment  does  not  make  it  valid,  and 
the  legislature  by  curative  statute  cannot  give  it  life  or  force.— Craw- 
ford V.  Pierse,  871. 

Default  Judgment — ^Insufficiency  of  Complaint — Presumptions. 

15.  A  default  judgment  will  not  be  held  void  though  the  statement 
of  the  cause  of  action  may  be  so  defectively  made  that  it  would  have 
been  open  to  general  demurrer,  if  its  ddrect  averments  necessarily 
imply  or  reasonably  require  an  inference  of  the  facta  neeesaazy  to 
supply  ihe  defect.—Crawford  v.  Pierse,  371. 

Same — Insufficiency  of  Complaint — Collateral  Attack. 

16.  A  judgment  based  upon  an  insufficient  complaint  is  invalid,  and 
since  in  the  case  of  a  default  judgment  the  record  (Bev.  Codes,  aec 
6719)  itself  discloses  its  infirmity,  it  is  subject  to  collateial  attack  at 
any  time  when  it  is  sought  to  be  made  the  basis  of  a  light. — Crawford 
V.  Pierse,  371. 

Same — Entry  by  Clerk — Ministerial  Act. 

17.  The  clerk  of  the  district  court,  in  entering  judgment  by  defaidti 
as  provided  in  section  6719,  subdivision  1,  Bevised  Codes,  acta  minis- 
terially, not  judicially. — SoUri  v.  Fasso,  400* 

When  Judgment  a  Nullity. 

18.  Whether  the  action  in  which,  upon  application  of  plaintiff,  the 
clerk  of  the  district  court  is  required  to  ^ter  judgment  upon  default 
of  defendant,  is  one  upon  contract  for  the  recovery  of  money  or 
damages  only,  the  clerk  must  determine  from  the  allegations  of  the 
complaint  alone,  and  if  it  is  not  such,  the  judgment  he  may  enter 
is  a  nullity  and  may  be  set  aside.— Soliii  v.  Fasso,  400. 

Void  Judgment — Duty  of  Court  to  Cancel  Entry. 

19.  When  a  void  judgment  is  called  to  the  attention  of  the  court  ia 
which  it  was  entered,  it  must  purge  its  records  of  the  nullily  by  eas- 
celing  the  entry. — Soliri  v.  Fasso,  400. 

Mechanic's  Lien — ^Void  Default  Judgment — ^Waiver — EstoppeL 

20.  A  void  judgment  by  default  in  an  action  to  foreclose  a  mechanic's 
lien  which  made  no  reference  to  the  lien  referred  to  in  the  complaint 
did  not  constitute  a  waiver  or  estoppel  against  plaintiff  of  hia  cause 
of  action. — Soliri  v.  Fasso,  400. 

Dismissal  of  Action — Neglect  to  Enter  Judgment — ^Bole. 

21.  To  warrant  dismissal  of  an  action  after  verdict  or  final  submis- 
sion, under  section  6715,  Bevised  Codes,  if  demand  for  entry  of  judg- 
ment be  not  made  for  more  than  six  months,  failure  of  the  party 
entitled  to  judgment  to  demand  its  entry  must  have  been  due  to 
negligence  on  his  part. — Soliri  v.  Fasso,  400. 

Same — Neglect  to  Enter  Default  Judgment. 

22.  Held,  under  the  above  rule  (par.  21),  that  failure  of  plaintiff  in 
an  action  to  foreclose  a  mechanic's  lien  to  proceed  to  valid  judgment 
within  six  months  after  default  of  one  of  several  defendants  did  not, 
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in  Tiew  of  the  circumstances  presented,  constitute  neglect  on  Ms  part 
so  as  to  compel  dismissal  of  the  action,  nor  bar  further  proceedings 
as  to  the  other  defendants.— Soliri  v.  Easso,  40. 

XTndetennined  Motion  to  Amend  Complaint — ^Premature  Judgment — ^What 
is  not. 

23.  Where,  after  the  trial  court  had  indicated  its  views  in  a  suit  to 
foreclose  a  mechanic's  lien  tried  upon  an  agreed  statement,  the 
plaintiff  moved  for  permission  to  amend  his  complaint,  the  court, 
without  passing  upon  the  motion,  -ordered  judgment  entered  for  de- 
fendant, its  action  operated  in  effect  as  a  denial  of  the  motion,  and 
the  judgment  was  not  open  to  the  objection  that  it  was  prematurely 
entered. — Johnson  v.  Erickson,  550. 

JUDGES. 
6ee  District  C6urts;  Justices  of  the  Peace. 

JUDICIAL  NOTICE. 
Moon's  Changes. 

1.  Courts  maj,  under  section  7888,  Bevised  Codes,  take  judicial 
tice  of  the  time  of  the  moon's  changes. — State  v.  Slothower,  230. 

General  Statutes. 

2.  Courts  tako  judicial  notice  of  the  general  and  public  domestic  stat* 
utes. — KeUey  y.  John  B.  Daily  Co.,  63. 

JURISDICTION. 

In  contempt  proceedings, — see  District  Courts,  9. 

To    render    judgment    in    favor   of   nonappearing   defendant,— «ee   Judg- 
ments, 1. 

Courts — "Jurisdiction"  Defined. 

1.  Jurisdiction  is  the  power  to  hear  and  determine  the  particular  case 
presented  for  consideration,  and  to  render  such  a  judgment  as  the  law 
authorizes  in  that  case. — Crawford  v.  Pierse,  371. 

Complaint — Sufficiency. 

2.  The  district  court  can  acquire  jurisdiction  of  any  particular  civil 
case  only  if  the  statement  of  the  cause  of  action  discloses  a  case,  either 
by  direct  averment  or  by  necessary  implication  from  the  facts  stated, 
upon  which  the  court  may  grant  redress. — Crawford  v.  Pierse,  371. 

Con  tempt — Certiorari, 

3.  Certiorari  lies  to  review  the  action  of  the  district  court  in  adjudg- 
ing one  guilty  of  contempt  if  it  acted  without  jurisdiction. — State 
ez  reL  Zosel  v.  District  Court,  578. 

JUSTICES  OF  THE  PEACE. 

Action  on  Official  Bond — Complaint — Sufficiency. 

1.  The  complaint  in  an  action  on  the  bond  of  a  justice  of  the  peace 
to  recover  cash  bail  deposited  with  the  justice,  alleging  that  on  a  cer- 
tain date  the  justice  was  by  the  board  of  county  commissioners  duly 
appointed  and  thereafter  qualified,  and  "ever  since  has  been  and  is 
now  a  duly  appointed,  qualified,  and  acting  justice  of  the  peace^'  of  a 
named  township,  was  sufficient  against  the  objection  that  it  did  not 
show  that  the  justice  was  ever  in  fact  such. — Murphy  v.  Johns,  134. 

Same — Complaint — Sufficiency. 

2.  Allegation  that  a  justice  of  the  peace  "qualified  by  giving  bond 
•  •  •  with  E.  and  J.  as  sureties  upon  said  bond,  and  by  taking 
his  oath  of  office"  held  sufficient  as  against  the  objection  that  it  did 
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not  sliow  that  J.  erer  executed  or  delivered  any  bond  as  surety  for 
the  ofScer. — ^Murphy  y.  Johns,  3^4. 

6ame — Complaint — ^Insuffieiencj. 

3.  In  an  action  against  the  surety  on  the  bond  of  a  justice  of  the 
peace  to  recover  cash  bail  deposited  with  him,  the  complaint  was  in- 
sufficient for  failure  to  allege  that  such  bail  came  into  defendant's 
hands  during  the  time  the  surety  was  bound  under  his  contract. — 
Murphy  t.  Johns,  134. 

LACHES. 
When  Defense  Available  Though  not  Pleaded. 

1.  Where  the  theory  that  plaintiff's  case  was  based  upon  fraud  was 
first  disclosed  by  his  reply  so  that  defendant  could  not  plead  laches, 
the  latter  was  nevertheless  entitled  to  insist  upon  such  defense  if 
there  was  evidence  to  support  it. — Crosby  v.  Bobbins,  179. 

Equity — Stale  Demands — Duty  of  Court. 

2.  It  is  the  province  of  a  court  of  equity  to  deny  relief  sua  sponie 
whenever  it  appears  that  the  demand  is  stale  and  that  as  a  result  of 
delay  in  prosecuting  the  claim  there  has  been  such  chan^  in  the  situa- 
tion of  defendant  as  to  prejudice  his  rights  in  making  defense. — 
Crosby  v.  Bobbins,  179. 

Default  Judgment — ^Vacation — Insufficient  Showing. 

3.  Showing  made  by  defendant  in  support  of  his  motion  to  vacaU? 
judgment  by  default,  held  insufficient  to  demonstrate  that  he  moved 
promptly  upon  discovering  that  default  had  been  taken  against  him. 
Green  ▼.  Wiederhold,  237. 

LAST  CLEAR  CHANCE  DOCTBINB. 
See  Personal  Injuries,  3-5. 

LAW  OP  CASE. 
Instructions. 

1.  An  instruction  given  without  objection  from  either  party  became 
the  law  of  the  case  on  the  subject  embodied  in  it. — Daniels  ▼.  Granite 
Bi-Metallie  C.  Min.  Co.,  284. 

LEGISLATUBBw 
Statutes-— Invalidity — ^Burden  of  Proof. 

1.  The  burden  of  showing  that  the  authority  of  the  state  legislature 
to  enact  a  given  statute,  inherent  except  as  restricted  by  the  state  and 
federal  Constitutions,  has  been  so  limited,  is  upon  the  party  who  ques- 
tions  the  validity  of  the  Act. — Hilger  v.  Moore,  County  Treasurer,  146. 

Taxation — Special  Privileges — Presumptions. 

2.  The  presumption  obtains  that  in  providing  for  thc^  state's  public 
revenues,  the  legislature  did  not  intend  to  grant  specifd  privileges,  or 
single  out  any  person  or  class  of  persons  for  discrimination  in  the 
matter  of  taxation. — Hilger  v.  Moore,  County  Treasurer,  146. 

Same— Classification — ^Discretion — ^Presumptions. 

3.  Courts  will  presume  that  the  legislature  exercised  a  reasonable 
discretion  in  enacting  a  statute  classifying  property  for  the  purpose  of 
taxation. — Hilger  v.  Moore,  County  Treasurer,  146. 

Same — Classification — ^Beviewable,  When. 

4.  Legislative  classification  of  property  for  taxation  purposes  is  not 
reviewable  unless  palpably  arbitrary;  its  validity  not  depending  upon 
scientific  or  marked  difference  in  the  subjects  classified. — ^Hilger  v, 
Moore,  County  Treasurer,  146. 
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New  Counties— P<mer  of  Legislature  to  Create, 

5.  The  creation  of  new  counties  is  a  subject  ezclumTolj'  of  legislative 
cognizance. — State  ex  reL  Koef od  y.  Board  of  Countj  Gommr8.|  355. 

Vacancy — Appointment — Constitution. 

6.  Held,  on  mandamus,  that  section  45,  Article  Y,  of  the  Constitu- 
tion, iprovides  the  only  means  for  filling  a  vacancy  caused  by  death 
or  resignation  of  a  member  of  either  house  of  the  legislative  assem- 
bly, to-wit,  by  an  election  called  for  that  purpose,  and  that  there- 

.  fore  the  governor  had  no  power  to  fill  the  vacancy  by  appointment. 
State  ez  rel.  Cutts  v.  Hart,  571. 

Same — Illegal  Appointment — Compensation — ^Power  of  Courts. 

7.  Though,  under  the  Constitution,  each  house  of  the  logiislative 
assembly  has  plenary  power  to  judge  of  the  qualifications,  elections 
and  returns  of  its  m^nbership,  the  courts  are  not  for  that  reason 
required  to  aid  one  who  was  appointed  to  a  vacancy  in  one  of  the 
houses  contrary  to  a  provision  of  the  Constitution,  in  his  endeavor 
to  secure  the  emoluments  attached  to  the  ofS.ce. — State  ez  reL  Cutts 
v.  Hart,  571. 

Same— Compensation — Mandamus — Improper  Remedy. 

8.  Held,  that  relator  having  acquired  his  membership  in  the  house 
of  representatives  by  appointment  instead  of  by  election  as  provided 
by  the  Constitution,  he  was  not  under  the  above  rule,  entitled  to  the 
aid  of  a  writ  of  mandamus  to  compel  the  state  treasurer  to  pay  him 
the  emoluments  attached  to  the  o£&ce.— -State  ez  reL  Cutts  ▼•  Hart, 
57L 

LIQUIDATED  DEMANDS. 
Bee  Debtor  and  Creditor,  1t4. 

LIVESTOCK. 

Compensation  for  tubercular  cattle  destroyed  by  state  authority, — see 
Debtor  and  Creditor,  4. 

MAIL. 
Delay  in  filing  papers  caused  by  transmission  in  mail, — see  Waiver,  9. 

MALICIOUS  PROSECUTION. 

Trial — Theory  of  Case — ^Erroneous  Instructions. 

1.  In  an  action  for  malicious  prosecution  in  wrongfully  suing  out 
attachments  and  procuring  a  receivership,  instructions  upon  the  meas- 
ure of  damages  for  a  wrongful  conversion,  at  variance  with  the  theory 
upon  which  the  action  had  been  instituted  and  tried  and  an  issue  not 
presented  by  the  pleadings,  was  reversible  error. — St.  John  y.  Taintor. 
204. 

MANDAMUS. 

To  compel  the  state  auditor  to  issue  warrant  for  tubercular  cattle  killed 
by  state  authority, — see  Debtor  and  Creditor,  4. 

Entry  of  Judgment — Duty  of  Clerk. 

1.  MancUimus  does  not  lie  to  compel  a  district  judge  to  enter  a  judg- 
ment, the  duty  of  making  entry  being  cast  upon  the  clerk  by  sub- 
division 3  of  section  3048,  Revised  Codes. — State  ez  rel.  Anderson 
V.  District  Court,  244. 

County  Commissioners — ^When  Writ  Does  not  Lie. 

2.  Unless  an  act,  performance  of  which  by  a  board  of  county  com- 
missioners is  sought  to  be  compelled  by  mandamus^  is  one  which  the 
law  specifically  enjoins  upon  it  as  a  duty  resulting  from  the  office, 
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the  writ  does  not  lie. — State  ex  rel.  Koefod  v.  Board  of  Owmty 
ConmirB.,  355. 

New  Counties — Inclusion  and  Exclusion  of  Territory — ^Procedure — ^Dia- 
'        cretion. 

3.  Held,  that  tlie  board  of  county  commissionerSy  clothed  by  Chapter 
226,  Laws  of  1919,  with  authority  to  hear  and  determine  petitions,  in 
their  discretion,  for  the  creation  of  new  counties,  may  not  be  com- 
pelled by  mandamus,  in  the  absence  of  fraud  or  legislative  restric- 
tion, to  proceed  first  to  a  consideration  of  petitions  to  include  new 
tei^itory  and  then  of  those  excluding  territory  in  the  ord-er  in  which 
they  were  filed. — State  ex  rel.  Koefod  v.  Board  of  County  Commrs., 
355. 

Public  Boards — Remedy  for  Breach  of  Confidence. 

4.  Where  the  legislature  has  seen  fit  to  repose  confidence  in  the 
wisdom  and  integority  of  a  public  board,  such  as  the  board*  of  county 
commissioners,  breach  of  that  confidence  cannot  be  remedied  by  the 
courts  through  writ  of  mandate,  but  only  through  means  of  the  ballot- 
box. — State  ex  rel.  Koefod  y.  Board  of  County  Commrs.,  355. 

Counties — Additional  Indebtedness. 

5.  Held  that,  where  additional  county  indebtedness  authorized  by  a 
favorable  vote  of  the  electors,  together  with  existing  indebtedness, 
did  not  exceed  five  per  cent  of  its  assessed  valuation,  it  was  the 
plain  legal  duty  of  the  board  of  county  commissioners  to  act  under 
the  authority  thus  conferred,  and  that  mandaTnus  lies  to  compel  its 
performance. — State  ex  rel.  Galles  v.  Board  of  County  Comanrs.,  387. 

Taxation — State  Board  of  Equalization — Assessment  of  Electric  Power 
Plants. 

6.  Hel^,  that,  the  state  board  of  equalization  being  an  agency 
created  by  the  Constitution  with  well-defined  powers,  discretionary 
in  character,  and  Chapter  49,  Laws  of  1919,  not  attempting  to  direct 
the  board  as  to  the  method  or  means  to  be  pursued  by  it  in  arriving 
at  the  actual  value  of  the  property  of  electric  power  corporations, 
the  supreme  court  cannot,  by  writ  of  mandate,  interfere  and  direct 
the  board  how  to  make  the  assessment;  so  long  as  it  is  not  guilty  of 
fraud  and  does  not  adopt  a  fundamentally  wrong  principle  of  assess- 
ment, courts  cannot  interpose. — State  v.  State  Board  of  Equalization, 
413. 

Nature  of  Writ. 

7.  The  writ  of  mandate  is  not  a  writ  to  correct  errors  but  to  ecnnpel 
action. — State  v.  State  Board  of  Equalization,  413. 

Taxation — State  Board  of  Equalization — ^Discretion. 

8.  Held,  that  whore  the  state  board  of  equalization,  sitting  for  the 
purpose  of  reviewing,  adjusting  and  equalizing  assessments  under 
the  provisions  of  suMivision  7,  section  1,  Chapter  48,  Laws  of  1919, 
has  exercised  its  judgment  and  discretion,  and  in  the  absence  of 
statutory  direction  how  it  shall  proceed,  or  of  fraud,  bad  faith  or 
fiagrant  abuse  of  discretion  the  supreme  court  cannot  by  mandatMU 
compel  the  board  to  proceed  in  any  particular  manner  or  to  reverse 
its  decision,  even  though  the  result  reached  may  be  clearly  unjust 
and  erroneous. — State  v.  State  Board  of  Equalization,  413. 

Same — State  Board  of  "Equalization — Nonperformance  of  Duty. 

9.  Held,  on  mandamus^  that  where  the  records  of  the  state  board  of 
equalization  showed  that  instead  of  pursuing  the  course  prescribed 
by  section  6,  Chapter  49,  Laws  of  1919,  for  assessing  the  property  of 
an  electric  power  and  transmif^sion  company,  the  lines  of  which 
traversed  more  than  one  county,  it  valued  each  inter-county  line 
separately,  and,  by  adding  such  values,  arrived  at  the  total  value 
of   such   inter- counties   pTopertieS|   disregarding   the   value    of  the 
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plant  as  a  whole  as  well  as  the  values  at;tached  to  the  prop- 
erties assessed  locally  by  the  several  county  assessors,  the  board 
must  reassemble  and  reassess  such  property  in  the  manner  indicated 
by  section  6,  supra. — State  v.  State  Board  of  Equalization,  413. 

Lies,  When. 

10.  To  obtain  the  aid  of  a  court  by  man^TmM,  relator  must  estab- 
lish a  clear  legal  right  in  himself  to  the  relief  prayed  for,  and  a 
violation  of  duty  by  the  person  or  ofEicer  sought  to  be  coerced. — 
State  ex  rel.  Cutts  v.  Hart,  571. 

Legislature — Illegal  Appointment — Compensation — Improper  Remedy. 

11.  Heldy  that  relator  having  acquired  his  membership  in  the  house 
of  representatives  by  appointment  instead  of  by  election  as  pro- 
vided by  the  Ck>n8titution,  he  wae  not  under  the  above  rule,  entitled 
to  the  aid  of  a  writ  of  mandamtbs  to  compel  the  state  treas'urer  to 
pay  him  the  emoluments  attached  to  the  office.— State  ex  reL  Cutts 
V.  Hart,  571. 

MARRIAGE. 

Bee  Husband  and  Wife. 

MASTER  AND  SERVANT. 
See  Principal  and  Agent;  Personal  Injuries,  18-27,  28-35. 

MECHANICS'  LIBNS. 

Materialman's  lien — Notice^Sufficiency. 

1.  Held,  that  a  materialman's  lien  notice,  aiccompanied  by  an  affi- 
davit reciting  that  affiant  was  assistant  secretary  of  plaintiff  lumber 
company;  that  the  statement  of  account  of  the  materials  furnished 
was  a  just  and  true  fuccount,  that  they  were  furnished  and  delivered 
for  the  purpose  of  being  used  in  a  building,  describing  it  and  the 
property  to  b©  charged  with  the  lien,  and  that  all  tiie  facts  stated 
in  the  notice  were  true,  was  sufficient  and  its  exclusion  from  evidence, 
in  an  action  to  foreclose  the  Uen,  prejudicial  error. — ^Rogerv-Temple- 
ton  Lumber  Co.  v.  Welch,  321. 

Valid  Notice — Prima  Facie  Evidence  of  What. 

.  2.  Where  the  provisions  of  section  7291,  Revised  Cod'es,  have  been 
scrupulously  followed,  the  lien  notice  must  be  regarded  as  showing, 
prima  facie,  that  a  valid  materialman's  lien  was  filed. — ^Rogers-Tern- 
pleton  Lumber  Co.  v.  Welch,  321. 

Findings  of  Fact  to  be  in  Writing. 

3.  For  failure  of  the  district  court  to  make  written  findings  in  an 
action  to  foreclose  a  materialman's  lien,  the  cause  will  be  remanded 
for  further  proceedings. — Rogers- Templet  on  Lumber  Oo.  v.  Welch, 
321. 

Materials  Furnished  Under  One  or  More  Contracts — ^Jury  Question. 

4.  The  question,  presented  in  an  action  to  foreclose  a  materialman's 
lien,  whether  materials  were  furnished  under  one  general  contract  or 
under  separate  contracts,  was  one  of  fact. — Rogers-Templeton  Lum- 
ber Co.  v.  Welch,  321. 

Adjustment  of  Account  Between  Parties — Effect  cm  Lien. 

5.  The  fact  that  the  parties  to  an  action  to  foreclose  a  material- 
man's lien  converted  an  open  account  into  an  account  stated,  did  not 
change  the  nature  of  the  claim,  destroy  the  lien  nor  warrant  the 
trial  court  in  striking  out  all  evidence  relating  to  the  lien  claimed. — 
Rogers-Templeton  Lumber  Co.  v.  Welch,  321. 

Prima  Facie  Case — Burden  of  Proof. 

0.  Plaintiff  in  an  action  to  foreclose  a  materialman's  lien,  havin^f 
shown  that  he  furnished  the  materials  in  question  and  that  they 
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were  tised  for  the  enhancement  of  the  property  deMiibed  in  liis 
notice  of  lien^  the  burden  thereupon  shifted  to  the  owner  to  intro- 
duce evidence  to  rebut  the  prima  fade  case  thou  meade. — ^Bogen- 
Templeton  lyumber  Co.  v.  Welch,  321. 

Statute — Liberal  ConatTuction. 

7.  In  so  far  as  the  granting  of  a  materialman's  or  meehAnic's  lien 
is  comcerned,  the  statute  is  remedial  in  character  and  mnst  be  liber- 
ally construed". — Eogers-Templeton  Lumber  Co.  v.  Welch,  321.^ 

.  Furnishing  of  Materials — Presumptions. 

8.  Where  building  materials  were  d«liTered  in  pursuAnee  of  a  eon- 
tract  for  use  in  a  proposed  building,  and  the  building  was  completed, 
the  presumption  obtains,  in  the  absence  of  evidence  to  tho  contrarj, 
that  they  did  in  fact  go  into  the  building. — Bogers-Templeton  Lum- 
ber Co.  V.  Welch,  321. 

Fbreclosure. 

9.  An  action  for  the  foreclosure  ol  a  mechanic's  lien  is  not  one  od 
contract  for  the  recovery  of  money  or  damages  only;  hence  the  elerk 
of  the  district  court  is  without  jurisdiction  to  enter  a  jutd^ment  by 
defatdt  in  such  an  action. — Soliri  v.  Fasso^  400. 

Proper  and.  Necessary  Parties. 

10.  Ll  an  action  for  the  foreclosure  qi  a  mechanic's  Uen  all  persons 
holding  interests  ,or  liens  subsequent  to  the  inspection  of  plaintifTB 
rights  are  proper  and  necessary  parties  defendiuit. — Soliri  ▼.  Fasso, 
400.    • 

Improvements — Constructive  Notice. 

11.  One  who  acquires  an  interest  in  property  during  the  time  im- 
provements are  being  placed  thereon  will  be  held  to  have  had  eon- 
struetive  notice  that  work  had  been  and  was  being  done  thereon. — 
Soliri  V.  Fasso„400. 

Kxtent  of  Lien — Case  at  Bar. 

12.  F.  purchased  a  lot  from  D.  on  installments;  after  repair  work 
on  a  building  situated  on  the  lot  had  started,  B.  advanced  $220  to  F. 
with  which  to  pay  the  last  installment  due  to  D.  D,  thereupon  gave 
deed  to  B.,  F.  being  also  indebted  to  B.  in  an  additional  amount  of 
$600.  B.  then  conveyed  to  F.  the  amount  to  be  paid  by  the  latter 
being  the  a^ggregate  of  the  sum  advanced  to  D.  and  the  amount  of 
$600  owing  by  F.  Held,  in  an  action  to  forecloee  a  mechanie's  Hen 
for  work  done  on  the  building,  that  it  was  at  least  the  interest  F. 
h«4  at  the  time  the  work  was  commenced,  which  was  boutfd  by  the 
lien,  not  a  less  interest  caused  by  the  transactions  to  which  the  lies 
claimant  was  not  a  party. — Soliri  v.  Fasso,  400. 

Equitable  Powers  of  Court — Sale  of  Property — Distribution  of  Proceeds. 

13.  In  an  action  seeking  the  forecloauire  of  a  mechanic's  lien,  tiie 
court  under  its  equity  powers  may  decree  whatever  is  necessary  to 
protect  the  rights  of  all  persons  interested;  and  where  an  adjust- 
ment of  the  equities  is  difficult  and  a  partition  may  not  be  effected 
without  injury,  a  sale  of  the  entire  property  may  be  had  and  the 
proceeds  of  sale  applied  to  the  benefit  of  the  respective  claimants 
in  the  order  of  their  priority. — Soliri  v.  Fasso,  400. 

Description  of  Property. 

14.  The  property  which,  under  section  7290,  Revised  Codes,  must  be 
identified  by  the  description  in  a  mechanic's  lien,  is  the  building  or 
other  improvement  upon  Which  the  work  or  labor  has  been  done  or 
for  which  the  material  has  been  fumiehed:. — Johnson  ▼.  iMckson, 
550. 

Same. 

15.  The  builfing  upon  which  a  mechanic's  lien  is  clainted  may  be 
identified  by  reference  to  the  land  upon  which  it  is  situated;  if 
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orban  property,  a  reference  to  the  lot  and  block  as  sbown  on  the 
official  plat  is  usually  sufficient. — Johnson  v.  Erickson,  55Q. 

Same — Particularity  Required.  * 

16.  The  description  in  a  mechanic's  lien  must  be  sufficient  to  apprise 
the  interested  parties,  i.  e.y  the  owner,  subsequent  purchasers  or  lien- 
holders,  of  just  what  property  is  sought  to  be  charged. — Johnson  v. 
Eri-ckson,  550. 

Same — Ambiguity  in  Description — Oral  Evidence. 

17.  A  mere  ambiguity  in  the  description  of  the  property  upon  which 
a  mechanic's  lien  is  claimed  may  be  explained  and  the  property 
identified  by  oral  evidence. — Johnson  v.  E^ckson,  550. 

Identification  of  Propeipty. 

18.  The  building  upon  which  a  meehanic's  Hen  is  filed  niay,  under 
section  7291,  Revised  Codes,  be  sufficiently  identified  by  such  a  de- 
scription of  it  as  will  enable  &  person  familiar  with  the  locality  to 
point  it  out  as  the  only  one  corresponding  with  the  description  con- 
tained in  the  lien. — Johnson  v.  Erickson,  550. 

Description  of  Property — When  Sufficient. 

19.  If,  after  rejecting  what  is  erroneous  in  the  description  of  prop- 
erty in  a  mechanic's  lien,  enough  remains  to  identify  the  building 
or  other  improvement  sought  to  be  charged,  the  lien  must  be  upheld; 
otherwise  it  should  be  held  invalid. — Johnson  y»  Erickson,  550. 

Insufficient  Description  of  Property. 

20.  B.tld^  under  the  above  rules,  that  where,  after  eliminating  an 
erroneous  d'oscription  of  the  town  addition  in  which  the  building 
sought  to  be  charged  with  a  mechanic's  lien,  was  alleged  to  be  situ- 
ated, nothing  remained  in  the  lien  in  the  way  of  description  of  the 
building  other  than  "that  certain  frame  store  building  erected  upon 
lot  23,  block  8,  in  the  town  site  of  F.,"  and  the  record  failed  to  dis- 
close how  many  blocks  numbered  d,  or  how  many  additions  other 
than  the  one  mentioned  in  the  lien  there  were  in  the  town  of  F.,  or 
that  th^  building  upon  which  a  lien  was  sought  to  be  impressed  was 
the  only  one  answering  the  description  given,  the  lien  was  invalid. — 
Johnson  v.  EMckson,  ^0. 

Amendment  of  Complaint — ^Proper  Denial. 

21.  A  motion  to  amend  the  complaint  in  a  suit  to  foreclose  a  me- 
chanic's lien  lield  properly  denied,  where  the  time  for  filing  the  lien 
had  expired  and  the  complaint  could  not  be  recast,  in  the  absence 
of  statute  authorizing  the  lien  to  be  amended,  so  as  to  remedy  the 
faulty  description  of  the  property  given  in  the  lien  sought  to  be 
foreclosed. — Johnson  v.  Erickson,  550.  ^ 

MINES  AND  MINING. 
6ee  Personal  Injuries,  1&-23. 

MORTGAGES. 

Foreclosure  —  Fraud  —  Insufficient  pleading, — see  Pleading  and  Practice, 
41. 

Chattel  Mortgages — ^Bills  and  Notes— Construction  of  Contract. 

1.  Under  section  5031,  Revised  Codes,  a  mortgage,  and  the  stipula< 
tions  embodied  therein,  must  be  construed  as  entering  into  an^  be- 
coming a  part  of  the  note  secured  by  it,  and  the  two  must  be  con- 
sidered together  for  all  purposes. — Union  Bank  &  Trust  Co.  v. 
Himmelbauer,  82. 

Same. 

2.  l^eld  that,  where  a  chattel  mortgage  provided  that  the  mortgagee 
might,  upon  taking  possession  of  the  property,  whenever  it  consid- 
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ered  sach  possession  essential  to  tlie  secnritj  of  the  note  ^ven  hj 
the  mortgagor,  "at  its  option  regard  the  debt  due  and  payable/'  the 
parties  intendejd  th«,t  the  debt — represented  by  the  note — should  be- 
come due  for  all  purposee  at  any  date  prior  to  the  time  fixed  as  the 
due  date,  at  the  option  of  the  mortgagee,  and  not  sinipply  for  the  pur- 
pose of  foreclosure. — ^Union  Bank  &  Trust  Co.  v.  Hinunelbaner,  82. 

Same — ^Foreclosure — Payment — ^Demand — Sale — ^Notice. 

3.  Where  the  parties  to  a  chattel  mortgage  stipulated  that  the  mort- 
gagee might  take  possession  of  and  sell  the  property  under  a  power 
of  s€Lle  whenever  foreclosure  became  necessary,  as  they  could  properly 
do  under  section  12,  Chapter  86,  Laws  of  1913,  the  complaint  in  an 
action  to  recover  a  balance  due  after  sale,  alleging  that  the  property 
was  so  sold  was  sufficient  in  the  absence  of  a  demurrer,  an  allegation 
that  demand  for  payment  had  been  made  and  notice  of  sale  given 
not  having  been  necessary. — ^Union  Bank  &  l^nst  Co.  v.  Himmel- 
bauer,  82. 

MOTIONS. 
To  disehai^e  attachment — ^Effect, — see  Pleading  and  Practice,  9. 
To  dissolve  injunction,  when  unauthorized, — see  Injunctions,  3. 

Motion  for  Directed  Verdict — Effect. 

1.  Defendant's  motion  for  directed  verdict  was  in  effect  a  demurrer 
to  the  evidence,  raising  the  question  of  its  legal  sufficiency  to  estab- 
lish plcdntiff's  case. — ^Mclntyre  v.  Northeril  Pac.  By.  Co.,  43. 

Evidence-^Striking  A.nswer — ^Proper  Befusal  of  Motion. 

2.  Where  a  question  asked  a  witness  was  not  objected  to,  the  court 
may  not  be  put  in  error  for  refusing  to  strike  the  answer. — ^Kansier 
V.  City  of  Billings,  250. 

Striking  Answer  of  Witness — When  Motion  Too  Late. 

3.  After  a  question  has  been  answered  by  a  witness,  a  motion  to 
strike  the  answer  is  too  late. — ^Pure  Oil  Co.  y.  Chicago,  M.  ft  St.  P. 
By.  Co.,  266. 

Same — ^When  Error. 

4.  It  wae  error  to  strike  the  answer  of  a  witness  to  the  effect  that 
certain  testimony  was  false,  it  having  been  plain^  direct  and  to  the 
point. — McKim  v.  Beiseker,  330. 

MOBDEBw 
Bee  Criminal  Law,  21-24,  50-52. 

NEGLIGENCE. 
See,  also,  Contributory  Negligenjce. 

When  Actionable. 

1.  Negligence  gives  rise  to  a  cause  of  action  only  when  it  arises 
from  a  brea-ch  6f  legal  duty  and  is  a  proximate  cause  of  injury.— 
Mclntyre  v.  Northern  Pac.  By.  Co.,  43;  Pure  Oil  Co.  v.  Chica^, 
M.  &  St.  P.  By.  Co.,  266. 

Personal  Injuries — Negligence  Barring  Becovery. 

2.  Negligence  on  the  part  of  plaintiff  in  a  personal  injury  action 
does  not  necessarily  preclude  recovery,  the  rule  being  that  only  such 
negligence  will  have  that  effect  B/b  constitutes  a  proximate  or  con- 
tributing cause  of  his  injury. — Daniels  v.  Granite  Bi-MetalUe  C.  Min. 
Co.,  284. 

NEW  COUNTIES. 
Bee  Counties,  1-3. 
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new  trial.  , 

When  Proper. 

1.  The  legial  duty  to  g^raut  a  new  trial  arises  whenever  the  evi- 
dence, in  weight,  does  not  justify  the  verdict. — ^Mclntyre  v.  North- 
ern Pac  Ey.  Co.,  43. 

Evidence — ^Insnfl5ciency — Directed  Verdi-ct — When  Proper. 

2.  Whenever  the  evidence  is  in  such  condition  that,  if  the  case 
should  be  submitted  to  the  jury  and  a  verdict  returned  for  plaintiff, 
it  would  be  the  duty  of  the  court  to  grant  a  new  trial,  the  court  may 
direct  a  verdict  for  defendant. — Mclntyre  v.  Northern  Pac.  Ry.  Co., 
43. 

Excessive  Verdicts — Rule. 

3.  A  new  trial  may  be  granted  on  the  ground  of  excessive  dannages 
in  a  personal  injury  action,  only  when  it  appears  that  the  amount 
awarded  is  so  grossfly  out  of  all  proportion  to  the  injury  sustained 
as  to  shock  the  conscience  and  indicate  that  the  verdict  was  prompted 
by  the  passion  or  prejudice  of  the  jury. — Kelley  v.  John  R.  Daily 
Co.,  63. 

NONSUIT. 
See,  also,  Directed  Verdicts  under  heading  of  '*Verdicts,"  1-4,  6,  10-12. 

Failure  to  Stand  upon  Motion — Effect. 

1.  By  failing  to  stand  upon  its  motion  for  nonsuit,  defendant  com- 
pany assumed  the  risk  of  aiding  plaintiff's  case  by  its  own  evidence, 
and  where  the  defect  in  the  latter's  case  is  -so  cured,  error  cannot  be 

'        predicated  upon  the  court's  refusal  to  grant  the  motion. — Pure  Oil 
Co.  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  266. 

NOTICE. 
See,  also.  Mechanics'  Liens,  1,  2^ 

Of  settlement  of  bill  of  exceptions  in  criminal  case — Waiver, — see  Crimi- 
nal Law,  35. 

Defective  notice  of  increase  in  valuation  of  property, — see  Taxation,  34. 

Practice — General  Appearance — Subsequent  Proceedings. 

1.  After  general  appearance  in  an  action  the  defendant,  or  his  at- 
torney, is,  under  sections  7149  and  7150,  Revised  Codes,  entitled  to 
notice  of  all  subsequent  proceedings  of  which  notice  is  required. — 
Barrick  v.  Porter,  247.  ^ 

Mechanic's  Lien — ^Improvements — Constructive  Notice. 

2.  One  who  acquires  an  interest  in  property  during  the  time  im- 
provements are  being  placed  thereon  will  be  held  to  have  had  con- 
structive notice  that  work  had  been  and  was  being  doke  thereon. — 
Boliri  V.  Fasso,  400. 

Executors  and  Administrators — Claims  Against  Birtate— Presentation. 

3.  Creditors  of  an  estate  may  present  their  claims  for  payment, 
before  formal  notice  for  presentation  of  claims  is  given,  or  if  no 
notice  at  all  is  given,  the  administrator  or  executor,  when  qualified, 
having  authority  to  pass  upon  clfiims  against  the  estate  in  either 
event. — Davis  v.  Estate  of  Davis,  500. 

Same — Rejection  of  Claims. 

4.  Creditors  of  estates,  after  presentation  of  their  dums,  must 
make  inquiry  as  to  the  cuction  taken  by  executor,  administrator  or 
the  district  judge  with  reference  to  them  in  order  to  preserve  their 
rights  in  case  of  rejection,  the  statute,  while  requiring  each  to  in- 
dorse thereon,  his  allowance  or  rejection  with  the  day  and  date 
thereof,  not  making  it  the  duty  of  either  to  notify  claimiants  of  their 
rejection. — Lindsay  v.  Hogan,  Admr.,  583, 


680  Office  and  Officers.     ■ 

NOVATION. 
See  Contracts,  18. 

OBTAINING  MONET  BY  FALSE  PBETENSBa 
Bee  Criminal  Law,  35-39. 

OFFER  OF  PROOF. 

Contracts, — see  Evidence,  38. 

I>aty  of  party  making, — see  Evidence,  37, 

Improper  exclusion, — see  Evidence,  29. 

Proper  rejection, — see  Evidence,  4,  8,  10,  11,  23,  35,  3^ 

When  necessary, — ^see  Evidence,  42. 

OFFICE  AND  OFFICERS. 
Action  QA  official  bond, — see  Justices  of  the  Peace,  1-8. 
Right  of  woman  to  hold  office, — see  Elections,  1,  2. 
Vacancy  in  legislature — How  filled, — see  Legislature,  6-6l 

Official  Duty — ^Presumptions. 

1.  The  presumption  obtains  that  official  duty  hasbeen  regularly  per- 
formed.— Murphy  v.  Johns,  134. 

]^lling  Vacancy — Constitution — Statutes. 

la.  Where  the  Constitution  provides  the  mode  for  filling  an  office 
made  vacant,  the  provision  of  section  423,  Revised  Codes,  that  the 
«  governor  must  fill  the  vacancy  by  granting  a  commission  to  expire 
at  the  end  of  the  next  legislative  assembly  or  at  the  next  election, 
does  not  apply. — State  ex  rel.  Cutts  v.  Porter,  571. 

Compensation — ^Incidental  to  Right  to  Hold  Office. 

2.  The  right  of  a  public  officer  to  compensation  for  the  perform- 
ance  of  duties  ^imposed  upon  him  by  law  does  not  rest  upon  con- 
tract, but  is  incidental  to  the  ri^ht  to  hold  office. — State  ex  reL 
Outts  V.  Porter,  571. 

De  Facto  Officer — Definition. 

3.  A  de  facto  officer  is  one  in  possession  of  an  office  and  discharging 
its  functions  under  color  of  authority  or  of  title  derived  from  irregu- 
lar, informal  or  defective  appointment  or  election. — ^tate  ex  rel. 
Cutts  V.  Porter,  571. 

Same — Compensation. 

4.  A  de  facto  officer  cannot  recover  the  compensation  attacked  to 
the  office,  and  while  his  acts  are  valid  so  far  as  they  concern  the 
public  or  the  rights  of  third  persons,  when  he  sues  in  his  own  right 
to  recover  salary  due  him  by  virtue  of  the  office,  he  must  show  that 
he  is  an  officer  de  jure. — State  ex  rel.  Cutts  v.  Porter,  571. 

Compensation — When  Action  not  Maintainable. 

5.  Obiter:  One  who  has  occupied  an  office  to  which  he  is  ineligible 
cannot  maintain  an  action  for  the  salary  thereof. — State  ex  reL 
Outts  V.  Porter,  571. 

Manner  of  Appointment — Disregard  of  Statute — ^Effect. 

6.  Obiter:  Where  a  statute  provides  that  an  officer  shall  be  ap- 
pointed in  a  certain  way,  and  he  is  appointed  in  a  different  one,  he 
cannot  recover  salary  as  a  de  faoto  officer. — State  ex  reL  Catts  T. 
Poffter,  571. 
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PARTIES. 
Codefendanto — ^Nonappearance  of  one, — oee  Judgments,  L 

Mechanie'8  Laen — Proper  and  Necessary  Parties. 

1.  In  an  action  for  the  foreclosure  of  a  mocbanic's  lien  all  persons 
holding  interests  or  Hens  subsequent  to  the  inception  of  plaintiff's 
rights  are  proper  and  necessary  parties  defendant.~^oliri  t.  Fasso, 
400.  ^ 

PABT  PAYMENT. 
See  Payment. 

PAYMENT. 
Contract — Breach — Kecovery  of  part  payment, — see  Actions,  1, 

Liquidated  Demand — How  IHscharged. 

1.  A  liquidated  demand  can  be  discharged  only  \>j  payment  in  full, 
or  by  payment  of  a  less  amount  and  acceptance  thereof  in  writing. 
(Bev.  Codes,  sec.  4957.) — State  ex  rel.  Bisliop  v.  Keating,  526. 

Unliquidated  Demand — Accord  and  Satisfaction. 

2.  Where  a  creditor  accepts  less  in  payment  of  an  unliquidated  de- 
mand than  the  face  of  the  claim,  his  acceptance  constitutes  an  accord 
and  satisfaction  and  is  binding  upon  him. — State  ex  reL  Bishop  y. 
Keating,  526. 

PEBSONAL  INJURIES. 
Claused  by  eating  impure  food,-H5ee  Food,  1-17. 

Bailroads — Trespassers — Use  of  Tracks — Presumptions.  \ 

1.  Enginemen  engaged  in  switching  operations  in  a  railroad  yard 
.  where  decedent  was  trespassing,  had  the  right  to  assume  that  the 

track  was  clear. — Mclntyre  v.  Northern  Pac.  By.  Co.,  43. 

Actionable  Negligence — What  Constitutes. 

2.  Actionable  negligence  arises  only  from  a  breach  of  legal  duty. — 
Mclntyre  v.  Northern  Pac.  By.  Co.,  43. 

Bailroads — Trespassers — Last  Clear  Chance  Doctrine. 

3.  Under  the  doctrine  of  the  last  clear  chance,  the' duty  of  defend- 
ants to  avoid  injury  to  decedent  arose  only  when  he  was  actually 
discovered  in  a  position  of  peril  and  apparently  unconscious  of 
d&nger  or  unable  to  extricate  himself,  and  failure  thereafter  to  exer- 
cise reasonable  care  to  avoid  injury  constitutes  negligence. — Mc- 
lntyre V.  Northern  Pac.  By.  Co.,  43. 

Same — ^Last  Clear  Chance — Burden  of  Proof. 

4.  Where  plaintiff  in  an  action  to  recover  damages  for  the  death  of 
a  boy  caused  by  being  run  over  by  a  switch  engine  in  a  railroad  yard 
within  the  corporate  limits  of  a  city,  alleged  in  the  complaint  based 
upon  the  last  clear  chance  doctrine,  that  the  members  of  the  engine 
crew  saw  decedent  in  a  position  of  peril,  which  allegation  was  denied, 
the  burden  of  proving  such  charge  directly  or  by  circumstantial  evi- 
dence was  upon  plaintiff. — Mclntyre  v.  Northern  Pac.  By.  Co.,  43. 

Sam« — Last  Clear  Chance — ^Evidence— Insufficiency. 

5.  Evidence  in  an  action  to  recover  damages  for  the  death  of  a  boy, 
a  trespasser  killed  in  defendant  company's  railroad  yard,  tried  upon 
the  theory  that  recovery  could  be  had  only  under  the  last  clear 
chance  doctrine,  held  insufficient  to  warrant  submission  of  it  to  the 
jury  upon  the  issue  framed  by  plaintiff's  allegation  and  defendant's 
denial  that  the  engine  crew  saw  decedent  in  a  position  of  peril  in 
time  to  avoid  striking  him.  (Mk.  Justice  Cooper  dissenting.) -7- 
Mclntyre  v.  Northern  Pac.  By.  Co.,  43. 
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Same — Exx>crt  Testimany — Offer  of  Proof — ^Proper  Eejection. 

6.  An  offer  to  prove  by  a  witness  not  shown  to  be  qualified  to  give 
an  opinion  upon  the  question  whether  a  locomotive  engineer  from  his 
position  in  the  cab  could  see  a  person  on  the  track  nine  feet  from  the 
end  of  the  tender,  was  properly  rejected. — Mclntyre  v.  Northern  Pa«, 
By.  Co.,  43. 

Basis  of  Action. 

7.  The  duty  a  breach  of  whicfi  is  made  the  gist  of  a  personal-  injury 
action  must  be  one  whi<?h  defendant  owed  to  the  plaintiff. — Kelley 
V.  John  E.  Daily  Co.,  63. 

Contributory  Negligence — ^Presumptions. 

8.  Contributory  negligence  will  not  be  presumed,  but  must  appear 
from  the  evidence  of  either  plaintiff  or  defendant. — ^Kelley  v.  John 
R.  Daily  Co.,  63. 

Same — Contributory  Negligenee — Defense  Available  to  Defendant. 

9.  Notwithstanding  the  statutory  liability  of  the  defendant  under 
tho-Pure  Food  Aet,  the  defense  of  plaintiff's  contributory  negligence 
in  eating  it  was  available  to  defendant. — Kelley  v.  Jonn  B.  Daily 
Co.,  63. 

New  Trial — Exqessive  Verdiets — Bule. 

10.  A  new  trial  may  be  granted  on  the  ground  of  excessive  dam- 
ages ini  a  personal  injury  action,  only  when  it  appears  that  the 
amount  awarded  is  so  grossly  out  of  all  proportion  to  the  injury  sus- 
tained as  to  shock  the  conscience  and  indicate  that  the  verdict  was 
prompted  by  the  passion  or  prejudice  of  the  jury. — ^Kelley  v.  John 
B.  Daily  Co.,  63. 

Cities  and  Towns — Defective  Sidewalks — Statutory  Notice — Waiver. 

11.  The  notice  required  by  section  3289,  Revised  Codes,  to  be  given 
a  city  of  a  claim  for  personal  injuries  resulting  from  defective  streets 
or  sidewalks,  stating  the  time  and  place  of  the  happening  of  the 
injury,  cannot  be  waived. — Berry  v.  City  of  Helena,  122. 

Same — Statutory  Notice — Degree  of  Accuracy  Bequired. 

12.  The  notice  which  must  be  given  a  city  by  one  who  claims  to 
have  sustained  personal  injuries  by  reason  of  a  fall  upon  an  ice- 
covered  sidewalk  (Bev.  Codes,  sec.  3289)  must  contain,  inter  aliq,  an 
accurate  statement  of  the  time  when  they  were  received,  one  giving 
the  time  as  "on  or  about"  a  certain  day,  when  in  fact  the  accident 
had  occurred  two  days  later,  not  meeting  the  requirement. — ^Berry  v. 
City  of  Helena,  122. 

Same — Statutory  Notice — ^Prerequisite  to  Eight  of  Action. 

13.  Compliance  with  Bevised  Codes,  section.  3289,  providing  that  a 
city  shall  not  be  liable  in  damages  for  injuries  unless  notice  thereof, 
stating  time  and  place,  be  cpven  within  sixty  days,  is  a  necessary 
prerequisite  to  plaintiff's  right  of  action  and  an  appropriate  allega- 
tion of  such  compliance  is  an  indispensable  part  of  the  statement  of 
a  cause  of  action. — Berry  v.  City  of  Helena,  122. 

Same — Statutory  Notice — Amendment. 

14.  The  notice  required  by  section  3289  above  is  not  subject  to 
amendment. — Berry  v.  City  of  Helena,  122. 

Negligence — When  Actionable. 

15.  Negligence  gives  rise  to  a  cause  of  action  only  when  it  is  a 
proximate  cause  of  injury. — ^Pure  Oil  Co.  v.  Chicago,  M.  A  St.  P.  By. 
Co.,  2G6. 

Mines  and   Mining — Mining  Code — Bules  and  Eegulations — Yiolation — 
Legal  Negligence. 

16.  A  violation  of  the  rules  and  regulations  of  the  mining  inspector, 
by  defendant  company's  stationary  engineer  in  substituting  a  code 
of  his  own  for  the  one  established  by  the  inspector,  in  the  matter  of 
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l^yinif  signals  for  holkting  and  lowering  mining  eages,  was  legal 
negligence,  and  rendered  it  liable  for  damages  prozimatel^r  caused 
by  his  unauthorized  act. — ^Daniels  v.  Granite  Bi-Metallie  G.  Min.  Co., 

Same — Contributory  Negligence — ^How  Determinable. 

17.  Wbether  plaintiff  was  guilty  of  contributory  negligence  when 
he  assumed  a  certain  position  upon  a  mining  cage  about  to  be  hoisted 
to  the  surface,  for  the  purpose  of  giving  the  signal  to  hoist,  was  de- 
terminable by  the  customs  and  usages  established  by  reasonably  pru- 
dent and  experienced  miners  under  the  same  circumstances  while 
performing  the  same  task. — ^Daniels  v.  Granite  Bi-Metallic  C.  Min. 
Co.,  284. 

Same — Choice  of  Ways — ^Contributory  Negligence. 

18.  Where  the  evidence  is  undisputed  that  plaintiff  assumed  a 
position  which  was  more  dangerous  than  another  position  which  he 
might  have  assumed,  and  that,  with  full  knowledge  and  appre- 
ciation of  the  facts  and  of  the  consequences  likely  to  follow, 
he  voluntarily  assumed  the  more  dangerous  one,  he  is  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  in  case  of  injury  to  himself. 
Daniels  v.  Granite  Bi-Metallic  C.  Min.  Co.,  284. 

Same — Choice  of  Ways — Presumptions — Eight  of  Plaintiff. 

19.  A  miner,  charged  with  contributory  negligence  in  assuming  a 
position  on  a  mining  cage  while  signaling  the  engineer  to  hoist  than 
one  less  so  which  he  might  have  chosen,  had  the  right  to  assume  that 
the  engineer  would  proceed  with  reasonable  care  and  not  move  the 
cage  until  plaintiff  had  completed  the  signal. — ^Daniels  v.  Granite^ 
Bi-Metalli<j  C.  Min.  Co.,  284. 

Same — Choice  of  Ways — Rule. 

20.  In  balan*cing  ways,  one  dangerous  and  the  other  less  so,  for  the 
purpose  of  making  a  choice  between  them,  plaintiff  was  not  required 
to  choose  unerringly  in  the  light  of  after  events,  but  only  to  make 
such  a  choice  as,  under  all  obvious  circumstances,  a  reasonably  pru- 
dent man  might  have  made. — Daniels  v.  Granite  Bi-Metalli<;  C.  Min. 
Co.,  284. 

Same — Choice  of  Ways — Contributory  Negligence — Jury  Question. 

21.  Whether  plaintiff  was  guilty  of  negligence  in  choosing  the  more 
dan<gerou8  of  two  ways  in  signaling  the  surface  engineer  to  hoist  the 
cage  upon  which  he  then  stood  with  one  foot  while  the  other  was 
on  the  floor  of  the  station  on  a  certain  level  in  a  deep  mine,  was  a 
question  for  the  jury's  decision. — Daniels  v.  Granite  Bi-Metallic  C. 
Min.  Co.,  284. 

Contributory  Negligence — Pleading — Burden  of  Proof. 

22.  The  defense  of  contributory  negligenoe  is  a  special  one,  which 
must  be  pleaded  and  proved  by  the  defendant;  hence  an  instruction 
requested  by  the  defendant  to  the  effect  that  the  burden  was  upon 
plaintiff  to  prove  his  own  freedom  from  contributing  fault  was  prop- 
erly refused. — ^Daniels  v.  Granite  Bi-Metallic  C.  Min.  Co.,  284. 

Negligence  Barring  Becovery. 

23.  Negligen<^e  on  the  part  of  plaintiff  in  a  personal  injury  action 
does  not  necessarily  preclude  recovery,  the  rule  being  that  only  su<Jh 
negligence  will  have  that  effect  as  constitutes  a  proximate  or  con- 
tributing cause  of  his  injury. — Daniels  v.  Granite  Bi-Metallic  C. 
Min.  Co.,  284. 

Master  and  Servant — Tort  of  Servant — Ratification. 

24.  Defendant  transfer  conrpany's  em  ploy  ee^^  took  possession  of  and 
removed  an  article  of  furniture  from  plaintiff's  residence,  conveying 
it  to  its  warehouse  as  security  for  moving  charges,  and  while  in  the 
act  of  removing  it,  injured  plaintiff.    Held,  in  an  action  for  dam- 
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ages,  thftt  the  court  properly  permitted  one  of  tlie  eompnuys  offi- 
cers to  be  asked  the  question  whether  it  then  had  such  article  in  its 
possessioi;!,  for  the  purpose  of  showing  ratification  by  it  of  the  em- 
ployees*  ajct. — Kirk  v.  Montana  Transfer  Co.,  292. 

Tort  of  Servant — Scope  of  Authority — ^Jury  Question. 

25.  Whether  defendant  company's  employee  was  acting  within  the 
scope  of  his  authority  when  he  forcibly  removed  an  article  of  fur- 
niture from  plaintiff's  residence  as  security  for  moving  charges  was 
a  question  for  the  jury's  decision. — Kirk  v.  Montana  Transfer  Co., 
292. 

Corporations — Liability  for  Agent's  Wrongful  Acts. 

26.  '  A  corporation  whose  agent,  in  the  discharge  of  duties  intrusted 
to  him  by  it,  and  within  the  apparent  scope  of  his  authority,  does 
an  act,  whereby  another  suffers  injury,  is  liable  for  the  damages, 
though  its  agent  may  have  failed  in  his  duty  to  it  or  disobeyed  in- 

^     structions. — Kirk  v.  Montana  Transfer  Co.,  292. 

Same — Tortious  Act  of  Agent — Ratification  by  Principal — Betention  of 
Benefit. 

27.  Defendant  company,  with  knowledge  of  the  situation,  having 
accepted  the  benefits  of  the  wrongful  a©ts  of  its  employees  by  retain- 
ing the  article  of  furniture  forcibly  taken  from  plaintiff's  possession, 
thereby  ratified  them  and  was  liable  to  plaintiff  for  damages  occa- 
sioned for  personal  injuries  received  while  the  employees  were  in 
the  act  of  removing  the  furniture. — Kirk  v.  Montana  Transfer  Co, 
292. 

Railroads — Proximate  Cause — Complaint — Sufficiency. 

2S.  Heldf  that  the  complaint  in  an  action  for  personal  injuries  re- 
sulting from  the  bursting  of  a  railway  water-tank,  which,  after 
alleging  negligence  in  its  construction  in  two  particulars,  charged 
that  "thus"  the  tank  was  rendered  unsafe,  dangerous,  etc.,  by  the 
use  of  the  adverb  "thus,"  characterized  both  acts  as  negligent,  and 
not  only  the  last  one  mentioned. — Koerner  v.  Northern  Pacific  By. 
Co.,  511. 

Same — Release  from  Liability — Burden  of  Proo 

29.  In  a  personal  injury  action,  where  defendant  railway  company 
relied  upon  a  settlement  agreement  between  it  and  plaintiff,  and 
the  latter  in  reply  alleged  that  if  he  ever  signed  a  release,  it  was 
at  a  time  when  his  mental  faculties  were  so  impaired  as  to  render 
him  incompetent  to  enter  into  a  contract,  the  burden  was  upon  plain- 
tiff to  show  such  want  of  capacity. — ^Koemer  v.  Northern  Pacific  By. 
Co.,  511. 

Same — Written  Release  from  liability — Validity — When  Jury  Question. 

30.  Heldj  that  in  view  of  the  nature  of  plaintiff's  injury — ^fracture 
of  the  skull — and  hiri  testimony  that  he  never  knowingly  executed 
a  release,  and  never  knew  of  its  existence  or  the  claim  of  defendant 
that  final  settlement  between  him  and  it  had  been  made,  until  a  year 
after  an  interview  he  had  with  defendant's  claim  agent,  the  ques- 
tion whether  the  settlement  agreement  was  his  voluntary  act  was  a 
question  for  the  jury,  and  that  the  court  erred  in  directing  a  verdict 
for  defendant. — Koerner  v.  Northern  Pacific  By.  Co.,  511. 

Same — Settlement — Written  Release  from  Liability — Ratification. 

31.  One  who,  during  the  time  he  was  not  mentally  competent,  signed 
an  agreement  of  settlement  for  personal  injuries,  and  thereafter, 
when  in  control  of  his  faculties,  ratified  the  settlement,  is  bound  by 
it  as  fully  as  if  it  had  been  unavoidable  in  the  first  instance.  (Bev. 
Codes,  sec.  4994.) — Koerner  v.  Northern  Pacific  By.  Co.,  511. 
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Same — Batification  of  Contract  of  Settlement — ^Evidence — InsufBciency. 
32.  Letters  written  by  plaintiff  to  defendant  company's  claim  agents 
examined  and  held  not  to  have  warranted  the  trial  court's  action  in 
directing  a  verdict  for  defendant  on  the  ground  that  they  conclu- 
sively established  his  ratification  of  an  alleged  written  release,  in 
view  of  his  testimony  that  he  had  no  knowledge  of  the  agreement 
or  its  contents. — ^Koerner  v.  Northern  Pacific  Ry.  Co.,  511. 

Same — Master  and  Servant — ^Proximate  Cause  —  Evidence  —  Jury  Ques- 
tion. 

^  33.  Where  plaintiff's  case,  which  left  in  doubt  the  cause  of  the  col- 
lision resulting  in  the  death  of  her  intestate,  was  aided  by  defend- 
ant's evidence  to  an  extent  justifying  the  inference  that  it  was  more 
naturally  to  be  attributed  to  the  negligence  alleged  in  the  complaint 
than  to  any  other  cause,  a  prima  facie  case  was  made  for  determina- 
tion by  the  jury. — HaH  v.  Northern  Pacific  By.  Co.,  537. 

Same — Employers'  Liability  Act  —  Contributory  Negligence  —  No  Bar  to 
Becovery. 

34.  Under  section  2  of  the  Employers'  Liability  Act  (Laws  1911, 
Chap.  29),  contributory  negligence  on  the  part  of  a  railroad  em- 
ployee does  not  bar  his  right  to  recover  damages  for  injuries  re- 
ceived during)  the/course  of  his  employment;  the  jury,  in  such  case, 
being  required  to  diminish  the  damag^  ''in  proportion  to  the  amount 
of  negligence  attributable  to  such  employee.'^ — ^Hall  v.  Northern 
Pacific  By.  Co.,  537. 

Same — Excessive  Verdict — Bednction  of  Amount. 

35.  Held,  that  an  award  for  $25,000  for  the  death  df  a  locomotive 
engineer,  thirty-five  years  of  age  at  the  time  of  the  accident,  was 
excessive,  under  an  instruction  "that  the  award  of  damages  would, 
be  such  an  amount  as,  being  paid  now,  would  be  the  present  worth 
of  what  plaintiff  would  have  reasonably  received  from  the  deceased 
as  pecuniary  benefits  had  he  lived,"  his  monthly  earnings  averaging 
$150,  and  his  yearly  contributions  to  his  family  for  rent,  food  and 
clothing,  $850;  his  expectancy  of  life  being  thirty-two  years;  verdict 
scaled  to  $15,000.— Hall  v.  Northern  Pacific  By.  Co.^  537. 

PHYSICIANS  AND  SUBGEONa 
Admissibility  of  testimony, — see  Evidence,  5-7. 

PLEADING  AND  PBACTICB. 
Bee,  also.  Criminal  Law. 

Pure  Food  and  Drag  Act — Personal  Injuries— Complaint — Sufficiency. 

1.  A  complaint  alleging  that,  at  the  time  of  the  sale  of  impure  food 
by  defendant  to  plaintiff,  defendant  was  engaged  in  selling  at  retail, 
to  the  public  generally,  meat  and  meat  products  for  human  consump- 
tion, was  sufiScient  to  bring  the  case  within  the  statute,  and  disclose 
the  duty  defendant  owed  to  the  public,  including  plaintiff,  to  see 
that  its  food  products  offered  for  sale  were  not  adulterated  within 
the  meaning  of  such  statute. — Kelley  v.  John  B.  Daily  Co.,  63. 

Same — Complaint — ^Breach  of  Duty.^ 

2.  A  charge  in  the  complaint  above  that  defendant  sold  and  deliv- 
ered to  plaintiff's  husband,  for  immediate  use  in  his  family,  including 
plaintiff,  adulterated  meat  containing  ''diseased,  infected,  putrid,  de- 
composed, poisonous  acid  and  animal  matter,"  sufficiently  charged 
defendant  with  a  violation  of  the  Pure  Food  Act,  and  with  a  breach 
of  duty  constituting  legal  negligence. — Kelley  y.  John  B.  Daily  Gk>., 
63. 
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Same — Complaint — Resulting  Bamago. 

3.  The  allegation  in  the  complaint  that  as  the  direct  and  proximate 
result  of  the  sale  of  certain  impure  food  sold  to  plaintiff  bj  defend- 
ant, and  h€r  partaking  of  it,  she  was  made  violently  ill,  to  her  great 
damage,  etc.,  sufficiently  disclosed  the  resultinif  damage. — ^Kelley  y. 
John  B.  Daily  Co.,  63. 

Same — Complaint — Surplusage. 

4.  Where  the  facts  stated  in  a  complaint  for  damages  caused  by  a 
violation  of  the  pure  food  law,  disclose  such  violation  and  the  result- 
ing damage,  it  is  sufficient,  and  the  insertion  of  unnecessary  allega^ 
tions  did  not  render  it  insufficient. — Kelley  v.  John  B.  Daily  Co.,  63. 

Same — Complaint — ^Pleading  of  Statutes — Judicial -Notice. 

5.  Courts  take  judicial  notice  of  the  general  and  public  domestie 
statutee;  hence  plaintiff  was  not  required  to  epecially  plead  the  Pure 
Food  Act  in  order  to  recover  damages  for  injuries  arising  from  a 
violation  of  it. — ^Kelley  v.  John  R.  Daily  Co.,  63. 

Same — Complaint — Guilty  Knowledge  of  Seller— Surplusage. 

6.  An  allegation  in  the  complaint  that  the  defendant  knew,  or  in 
the  exercise  of  reasonable  care  should  have  known,  of  the  impure 
condition  of  the  food  at  the  time  of  its  sale  to  plaintiff,  was  sur- 
plusage.— Kelley  v.  John  R.  Daily  Co.,  63. 

Same  —  Liability  of  Seller  —  Violation  of  Statute  —  Negligence  ox  War- 
ranty Immaterial. 

7.  Liability  under  the  Pure  Food  Act  arises  from  a  violation  of  the 
statute,  and  it  is  immaterial  whether  the  foundation  of  an  action 
based  upon  such  violation  is  laid  in  -negligence  or  warranty. — ^Kelley 
V.  John  B.  Daily  Co.,  63. 

Attachment — ^Motion  to  Discharge — Complaint — Amendment. 

8.  Permission  to  amend  the  complaint  x>ending  determination  of  a 
motion  to  discharge  the  attachment  procured  in  the  action  was 
proper. — ^Union  Bank  ^  Trust  Co.  v.  Himmelbauer,  82. 

Same — Motion  to  Discharge — Effect. 

9.  A  motion  to  discharge  an  attachment  cannot  be  made  to  serve 
the  purpose  of  a  demurrer  to  the  complaint. — Union  Bank  &  Trust 
Co.  V.  Himmelbauer,  82. 

Same — Discharge — Defective  Complaint — ^Nature  of  Inquiry. 

10.  The  inquiry  on  a  motion  to  discharge  an  attachment  on  the 
ground  of  defects  in  the  complaint  can  go  no  further  than  to  ascer- 
tain whether  the  action  is  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money;  whether  it  states  facts  sufficient  to 
constitute  a  canise  of  action  against  the  defendants;  and,  if  not, 
whether  it  can  be  amended  so  as  to  state  one. — Union  Bank  &  Trust 
Co.  V.  Himmelbauer,  82. 

Chattel  Mortgages — Foreclosure — Payment — ^Demand — Sale — Notice. 

11.  Where  the  parties  to  a  chattel  mortgage  stipulated  that  the 
mortgagee  might  take  possession  of  and  sell  the  property  under  a 
power  of  sale  whenever  foreclosure  became  necessary,  as  they  could 
properly  do  under  section  12,  Chapter  86,  Laws  of  1913,  the  com- 
plaint in  an  action  to  recover  a  balance  due  after  sale,  alleging  that 
the  property  was  so  sold  was  sufficient  in  the  absence  of  a  demurrer, 
an  allegation  that  demand  for  payment  had  been  made  and  notice  of 
sale  given  not  having  been  necessary. — Union  Bank  &  Trust  Co.  v. 
Himmelbauer,  82. 

Cities  and  Towns — Claims  Against — Statutory  Notice — Amendment. 

12.  The  notice  required  by  section  32®9,  Revieed  Codes,  to  be  given 
to  a  city  of  the  time  and  place  of  a  personal  injury  due  to  a  defec- 
tive sidewalk,  is  not  subject  to  amendment,  and  at  the  expiration  of 
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the  time  Hinited  by  tliat  section  the  claimaiit  is  bound  by  the  one 
lie  has  served,  and  his  right  to  institute  an  action  is  to  be  tested  by 
it  and  none  other. — Berry  v.  City  of  Helena,  122, 

Action  on  OflScial  Bond- — Justices  of  the  Peace — CJomplaint — Siifficiemsy. 

13.  The  complaint  in  an  action  on  the  bond  of  a  justice  of  the  peace 
to  recover  cash  bail  deposited  with  the  justice,  alleging  that  on  a 
certain  date  the  justice  was  by  the  board  of  county  commissioners 
duly  appointed  and  thereafter  qualified,  and  "ever  since  has  been 
and  is  now  a  duly  appointed',  qualified,  and  acting  justice  of  the 
peace"  of  a  named  township,  was  sufficient  against  the  objection  that 
it  did  not  show  that  the  justice  was  ever  in  fact  auch. — ^Murphy  ▼• 
Johns,  134. 

Same — Complaint — Suffi  ciency. 

14.  Allegation  that  a  justi-ce  of  the  peace  "qualified  by  giving  bond 
•  •  *  with  K.  and  J.  as  sureties  upon  said  bond,  an-d  by  taking 
his  oath  of  office"  held  sufficient  as  against  the  objection  that  it  did 
not  show  that  J.  ever  executed  or  delivered  any  bond  as  surety  for 
the  officer. — Murphy  v,  Johns,  134. 

Same — Complaint — Insufficiency. 

15.  In  an  action  against  the  surety  on  the  bond  of  a  justice  of  the 
peace  to  recover  cash  bail  deposited  with  him,  the  complaint  was  in- 
sufficient for  failure  to  allege  that  such  bail  came  into  defendant's 
hands  during  the  time  the  surety  was  bound  under  his  contract. — 
Murphy  v.  Johns,  134. 

I'leading — Inferences. 

16.  If  facts  are  pleaded  from  which  an  ultimate  fact  must  result, 
it  is  not  necessary  to  specially  plead  such  fact. — Murphy  v.  Johns, 
134. 

Default — ^Filing  Amended  Complaint — Effect. 

17.  The  effect  of  filing  an  amended  complaint  is  to  set  aside  a  de* 
fault  on  the  original  pleading. — Hansen  v.  Goodrich,  140. 

Demurrer — ^Filing  Amended  Complaint — ^Effect. 

18.  By  filing  an  amended  complaint  after  interposition  of  a  dch 
murrer  to  the  original  one,  plaintiff  confesses  the  demurrer. — Hansen 
▼.  Goodrich,  140. 

Complaint — Amendment — ^Effect  on  Original  Pleadings — ^Default. 

19.  Upon  service  and  filing  of  a  second  amended  complaint,  the 
original  and  •  first  amended  pleadings  became  functus  offlcio,  and 
under  section  6557,  Revised  Codes,  defendant  was  required  to  an- 
swer within  twenty  days  after  such  filing,  for  failure  to  do  whioh, 
default  was  properly  entered. — Hansen  v.  Goodrich,  140. 

Pleading — Meaning  of  Written  Instruments — Inferences — Demurrer. 

20.  A  mfCaning  not  fairly  deducible  from  the  terms  of  an  instrument 
set  up  in  a  complaint  cannot  be  inferred;  and  averments  that  the 
writing  has  a  different  meaning  from  what  its  plain  terms  import  are 
vulnerable  to  attack  by  demurrer. — Montana  Amusement  Sec.  Co.  v. 
Goldwyn  Distributing  Corp.,  215. 

Same — Injunction — Violation  of  Contract — Complaint — Insufficiency. 

21.  In  a  suit  for  an  injunction  to  restrain  the  violation  of  a  con- 
tract for  the  exclusive  right  to  exhibit  motion- picture  films,  the  com- 
plaint held  subject  to  attack  by  general  demurrer  in  not  disclosing 
that  plaintiff  was  a  party  to  the  instrument  or  entitled  to  sue  as  an 
undisclosed  principal. — Montana  Amusement  Sec.  Co.  v.  Goldwyn  Dis- 
tributing Corp.,  215. 

Same — Conclusions — ^Demurrer. 

22.  An  allegation  in  the  complaint  for  an  ir^junction  that  the  con- 
tract, a  violation  of  which  was  sought  to  be  restrained,  was  mado 
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with  A.  for  tlie  express  use  and,  benefit  of  plaintiff  corporation  wliose 
name  did  not  appear  in  the  contract,  was  a  conclusion  which  raised 
no  issue  of  fact. — Montana  Amusement  Sec.  Co.  v.  Goldwyn  Distribu- 
ting^ Corp.,  215. 

Same — Complaint — Insufficiency — Demurrer — ^Presumptions. 

.23.  Where  attack  is  made  upon  the  eomplaint  for  want  of  substan- 
tial allegations,  courts  should  indulge  the  presumption,  as  against 
the  pleader,  that  he  has  stated  his  cause  of  action  as  strongly  as  he 
can,  and  construe  it  accordingly. — Montana  Amusement  See.  Co.  t. 
Qoldwyn  Distributing  Corp.,  215. 

Same — Complaint — When  Defective. 

24.  Under  Revised  Codes,  section  6532,  requiring  a  complaint  to  eon- 
tcun  a  statement  of  the  facts  constituting  the  cause  of  action  in 
ordinary  and  concise  language,  a  complaint  which  leaves  to  surmise 
and  conjecture  the  course  of  proof  that  will  be  offered  in  support  of 
it,  and  obliges  the  court,  as  well  as  the  apposing  party,  to  accept  the 
pleader's  bare  statement,  is  defective. — Montana  Amusement  Sec.  Co. 
V.  Goldwyn  Distributing  Corp.,  215. 

Evidence — Admissibility — ^Failure  to  Object — Effect. 

25.  Where  gloves  obtained  from  a  store  were  admitted  without 
objection  for  the  purpose  of  comparing  them  with  one  found  at  the 
place  of  the  commission  of  the  crime,  and  defendant  did  not  request 
their  withdrawal  upon  failure  of  the  county  attorney  to  introduce 
the  one  found,  he  was  in  no  position  to  complain  of  their  introduc- 
tion.— State  V.  Slothower,  230. 

Bailroads — Fire  on  Right  of  Way — Statutory  Liability — Complaint — Con- 
tents. 

26.  In  an  action  to  i^cover  damages,  under  section  4310,  Revised 
Codes,  for  the  destruction  of  property  by  fire  communicated  to  it 
through  combustible  material  permitted  by  a  railway  company  to 
accumulate  on  its  right  of  way,  a  pripia  facie  case  of  negligence  is 
established  by  showing  that  defendant  permitted  the  accumulation 
of  such  material  on  its  right  of  way;  but  to  enable  plaintiff  to  re- 
cover, he  must  show  also  that  the  property  was  destroyed  by  fire 
emanating  from  the  operation  of  the  railroad, .  and  that  the  com- 
bustible material  was  an  agency  through  which  the  fire  was  com^ 
municated  to  the  property  destroyed. — INire  Oil  Co.  v.  Chicago,  M.  Ss 
St.  P.  Ry.  Co.,  266. 

Partial  Defenses. 

27.  Partial  defenses  must  be  specially  pleaded. — McEim  v.  Beiseker, 
330. 

Separate  Maintenance — Willful  Desertion — Complaint— Sufficiency. 

28.  Complaint  in  an  action  for  separate  maintenance  held  sufficient 
to  state  a  cause  of  action  under  section  3653,  Revised  Codes,  pro- 
viding that  if  the  husband  selects  a  place  or  mode  of  living  which 
the  wife  deems  unreasonable  and  grossly  unfit,  it  is  desertion  on  the 
part  of  the  husband  from  the  time  her  reasonable  objections  are 
made  known  to  him. — Decker  v.  Decker,  338. 

Complaint — Construction — Sufficiency. 

29.  In  determining  whether  a  complaint  states  a  cause  of  action  or 
entitles  plaintiff  to  any  relief,  matters  of  form  are  to  be  disregarded, 
as  well  as  irrelevant  and  redundant  allegations,  and  if  from  any 
view  plaintiff  is  entitled  to  relief  the  pleading  will  be  sustained. — 
Decker  v.  Decker,  338. 

Default  Judgment  —  Setting  Aside  —  Insufficiency  of  Showing  —  Conclu- 
sions. 

30.  A  statement  in  defendant's  application  to  set  aside  a  default 
judgmenti  to  the  effect  that  defendant  had  fully  and  fairly  stated 
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the  facts  to  his  counsel  and  was  Advised  by  him  that  he  had  a  goo^ 
and  substantial  defense  on  the  merits  was  no  more  than  a  conclu- 
sion of  counsel  igid  insufficient. — Crawford  v.  Pierse,  371. 

Reinstatement  of  Demurrer — Proper  and  Improper  Procedure. 

31.  Keld^  that  the  proper  mode  for  procuring  the  reinstatement  of  a 
demurrer  after  overruling  of  same  was  by  motion  after  notice  to 
adverse  counsel  and  not  by  oral  request  of  the  judge  at  chambers  or 
upon  the  street. — Crawford  v.  Pierse,  371. 

Complaint — ^Insufficiency — How  Challenge  Viewed  on  Appeal. 

32.  When  the  sufficiency  of  a  complaint  is  challenged  for  the  first 
time  on  appeal,  the  objection  that  it  does  not  state  a  cause  of  action 
is  regarded  with  disfavor,  and  every  reasonable  inference  will  be 
drawn  from  the  facts  stated  necessary  to  uphold  the  complaint. — 
Crawford  v.  Pierae,  371. 

Insufficiency  of  Complaint — Inferences. 

33.  A  default  judgment  will  not  be  held  void  though  the  statement 
of  the  cause  of  action  may  be  so  defectively  made  that  it  would  have 
been  open  to  general  demurrer,  if  its  direct  averments  necessarily 
imply  or  reasonably  require  an  inference  of  the  facte  necessary  to 
supply  the  defect. — Crawford  v.  Pierse,  371. 

Jurisdii^tion — Complaint — Sufficiency — Inferenees. 

34.  The  district  court  can  acquire  jurisdiction  of  any  particular 
civil  case  only  if  the  statement  of  the  cause  of  action  discloses  a 
ease,  either  by  direct  averment  or  by  necessary  implication  from  the 
facts  stated,  upon  which  the  court  may  grant  redress.-— Crawford  v. 
Pierse,  371. 

Contracts — Breach — ^Recovery  of  Part  Payments  —  Complaint  —  Immate- 
rial Allegations. 

35.  In  determining  the  sufficiency  of  the  complaint  in  an  action  in 
the  nature  of  one  for  monev  had  and  received}>based  upon  a  contract 
of  sale  of  farm  lands,  on  tne  theory  that  the  defendant  violated  the 
contract  thus  giving  the  plaintiff  the  right  to  abandon  it  and  to  re- 
eover  what  'tooney  had  been  paid  on  it,  for  the  purpose  of  ascertain- 
ing whether  the  district  court  had  acquired  jurisdiction  to  enter  a 
valid  judgment,  allegations  contradictory  of  or  inconsistent  with  the 
writing  must  be  disregarded  aa  immaterial. — Crawford  v.  Pierse,  371. 

Trial — Order  of  Proof — Discretion. 

36.  The  order  of  proof  in  which  a  written  confession  and  an  oral 
one  referring  to  the  same  matter  made  a  few  weeks  later  were 
admitted  in  evidence  was  a  matter  within  the  discretion  of  the  trial 
court. — State  v.  Quie,  485. 

Personal  Injuries — Proximate  Cause — Complaint — Sufficiency. 

37.  UeXdy  that  the  complaint  in  an  action  for  personal  injuries  re- 
sulting from  the  bursting  of  a  railway  water-tank,  which,  after 
alleging  negligence  in  its  construction  in  two  particulars,  charged 
that  "thus"  the  tank  was  rendered  unsafe,  dangerous,  etc.,  by  the 
use  of  the  adverb  "thus,"  characterized  both  acts  as  negligent,  and 
not  only  the  last  one  mentioned. — Koerner  v.  Northern  Pac.  By,  Cd., 
511. 

Undetermined  Motion  to  Amend  Complaint — Premature  Judgment. 

36.  Where,  after  the  trial  court  had  indicated  its  views  in  a  suit  to 
foreclose  a  mechanic's  lien  tried  upon  an  agreed  statement  the  plain- 
tiff moved  for  permission  to  amend  his  complaint,  the  court,  without 
passing  upon  the  motion,  ordered  judgment  entered  for  defendant, 
56  Mont.— 44 
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its  action  opewited  in  effeet  as  a  denial  of  the  motion,  and  tlie  ,indg- 
ment  was  not  open  to  the  objection  that  it  was  prematarely  entered. 
Johnson  v.  E^ickson,  550. 

Mechanics'  Liens — Amendment  of  Complaint — Proper  Denial. 

^9.  A  motion  to  amend  the  complaint  in  a  suit  to  foreclose  a  me- 
chanic's lien  held  properly  denied,  where  the  time  for  filing  the  lien 
had  expired  and  the  complaint  could  not  be  recast,  in  the  absen«« 
of  statute  authorizing  the  lien  to  be  amended,  so  as  to  remedy  the 
faulty  description  of  the  property  given  in  the  lien  sought  to  be 
foreclosed. — Johnson  v.  Erickson^  5«50. 

Promissory  Notes — ^Fraud — ^InsuflScient  Pleading. 

40.  An  answer  in  an  action  on  a  promissory  note,  to  the  effect  that 
at  the  time  the  note  &nd  the  mortgage  securing  it,  were  executed 
and  delivered,  ^he  mortgagee  made  certain  fUse  representations 
which  operated  as  an  inducement  to  defendants  to  execute  the  docu- 
ments and  without  which  they  would  not  have  been  executed,  was 
insufficient  to  allege  fraud. — ^Juby  v.  Craddock^  556. 

Fraud — Pleading — Necessary  Allegations. 

41.  To  charge  fraud,  the  pleading  must  allege  that  the  guilty  party 
made  a  false  representation,  intending  that  the  defrauded  one  should 
act  upon  it,  and  that  the  latter  believed  and  ftcted  upon  it  to  his 
damage. — Juby  v.  Craddock,  556. 

PBESUMPTIONS. 

Boundaries — ^Presumption  of  Correctness  of  Decree. 

1.  Before  a  judgment  based  upon  a  directed  verdict  in  a  boundary 
dispute,  in  which  the  deeds  were  not  in  evidence,  and  where,  aside 
from  testimony  placing  the  official  monuments,  no  means  were  at 
hand  for  fixing  the  dividuig  line,  may  be  disturbed,  it  must  be  made 
to  appear  that  the  court  arbitrarily  determined  some  faet  properly 
a  matter  for  determination  by  jury;  else  the  presumption  of  correct- 
ness attaches. — ^Myrick  v.  Peet,  13. 

Contributory  Negligence. 

2.  Contributory  negligence  will  not  be  presumed,  .bat  must  appear 
from  the  evidence  of  either  plaintiff  or  defendant. — ^Kelley  v.  John 
B.  Daily  Co.,  63. 

Change  of  Venue — Bias  and  Prejudice. 

3.  Where  a  litigant  at  the  time  he  asked  for  a  transfer  of  his  cause 
to  another  district  indicated  that  the  judge  of  that  district  was  free 
from  the  bias  and  prejudice  imputed  to  the  former,  the  condition 
thus  set  forth  will  be  presumed  to  continue,  under  section  7962,  sub- 
division 32,  Bevised  Codes,  until  the  contrary  is  shown.— Stair  v. 
Lunke,  130. 

Official  Duty. 

4.  The  presumption  obtains  that  the  law  was  obeyed  and  official 
duty  regularly  performed. — Murphy  v.  Johns^  134. 

Taxation — Classification — Discretion. 

5.  Courts  will  presume  that  the  legislature  exercised  a  reasonable 
discretion  in  enacting  a  statute  classifying  property  for  the  purpose 
of  taxation. — Hilger  v.  Moore,  County  Treasurer,  146. 

Same — Special  Privileges. 

6.  The  presumption  obtains  that  in  providing  for  the  state's  public 
revenues,  the  legislature  did  not  intend  to  grant  speciid  privUeges, 
or  single  out  any  person  or  class  of  persons  for  discrimination  in 
the  matter  of  taxation. — Hilger  v.  Moore,  County  Treasurer,  146. 
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Complaint — Insuffi<»iency — Demurrer. 

7.  Where  attack  is  miade  upon  a  complaint  by  demurrer  for  want  of 
substantial  allegations,  the  presumption  obtains  that  the  pleader  has 
stated  his  cause  of  action  as  strongly  as  he  could. — Montana  Amuse- 
ment Sec.  Co.  V.  Goldwyn  Distributing  Corp.,  215. 

lividenee — Admission  Without  Limitation. 

8.  Where  evidence  is  admitted  generally,  without  being  limited  to 
any  one  particular  purpose,  it  will  be  presumed  that  the  jury  consid- 
ered it  in  determining  the  main  issue  in  the  case. — Kansier  y.  City 
of  BiUings,  250. 

Personal  Injuries — Choice  of  Ways — ^Bight  of  Plaintiff. 

9.  A  miner,  charged  with  contributory  negligence  in  assuming  a  more 
dangerous  position  on  a  mining  cage  while  signaling  the  engineer  to 
hoist  than  one  less  so  which  he  might  have  chosen,  had  the  right  to 
assume  that  the  engineer  would  proceed  with  recusonable  care  and  not 
move  the  cage  until  plaintiff  had  completed  the  signal. — ^Daniels  v. 
Granite  Bi-Metallic  C.  Min.  Co.,  284. 

Mechanics'  Liens — ^Furnishing  of  Materials. 

10.  Where  building  materials  were  delivered  in  pursuance  of  a  con- 
tract for  use  in  a  proposed  building,  and  the  building  was  completed, 
the  presumption  obtains,  in  the  absence  of  evidence  to  the  contrary, 
that  they  did  in  fact  go  into  the  building. — ^Bogem-Templeton  Lum- 
ber Co.  V.  Welch,  321. 

Indebtedness — ^Presumption  Against. 

11.  Where  one  borrows  money  from  another  upon  a  promise  to  re- 
pay but  makes  no  mention  of  a  debt  claimed  to  be  due  him  from 
the  latter,  the  presumption  arises  that  the  lender  is  not  indebted  to 
the  borrower. — Crawford  v.  Pierse,  371. 

Contracts — ^Presumption  That  Writing  Contains  All  Engagements. 

12.  Where  a  contract  supplemental  to  one  made  for  the  sale  of  land? 
recited  that  it  was  made  for  the  purpose  of  granting  the  buyer  addi- 
tional time  in  which  to  make  payment,  it  precluded  the  idea  that  it 
was  made  for  any  other  purpose,  and  in  the  abeence  of  allegation  of 
mistake  or  other  imperfection,  the  presumption  is  conclusive  that  the 
writing  contained  ell  the  engagements  then  made  by  the  parties. — 
Crawford  v.  Pierse,  371. 

Taxation — Fraud, 

13.  Fraud  in  taxing  officials  cannot  be  presumed,  nor  can  courts  in- 
quire as  to  the  operation  of  their  minds  in  fixing  values.— State  v. 
State  Board  of  Equalization,  413. 

Legislation — Amendments. 

14.  The  presumption  obtains  that  the  legislature  was  aware  of  the 
law  relating  to  a  subject  in  existence  at  the  time  it  was  attempting 
to  change  it. — State  ex  reL  Esgar  v.  District  Court,  464 

Trial  Practice — Directed  Verdict. 

15.  On  motion  for  a  directed  verdiet,  every  fact  should  be  deemed 
proved  which  the  evidence  offered  by  plaintiff  tends  to  prove. — 
Koemer  v.  Northern  Pac.  By.  Co.,  511. 

Marriage. 

16.  Marriage  being  established,  the  presumption  follows  that  at  the 
time  the  wife  made  application  for  temporary  alimony,  suit  money, 
etc.y  the  parties  continued  to  live  together  as  husband  and  wife, 
nothing  appearing  in  the  husband's  comfplaint  for  divorce  or  an 
alleged  separation  agreement  affirmatively  showing  an  actual  sepa^ 
ration. — State  ex  rel.  Bobison  y.  District  Court,  5&2. 
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PBINCIPAL  AND  AGENT. 

Act  of  agent,  within  scope  of  authority,  a  jnry  question,— -see  PenonAl 
Injuries,  25. 

Tort  of  agent — ^Ratification  by  principal, — see  Personal  Injuries,  2&-27. 

When  Aigent's  Tort  Within  Course  of  Employment. 

1.  The  tort  of  an  agent  is  within  the  course  of  his  employment 
where  he,  in  performing  it,  is  endeavoring  to  promote  the  principal's 
business. — ^Kirk  y.  Montana  Transfer  Oo.,  202. 

PBINCIPAL  AND  SUBETY, 
Sureties — Extent  of  Liability. 

1.  The  sureties  on  an  official  bond  are  not  answerable  for  anything 
not  within  the  strict  letter  of  their  contract. — Murphy  t.  Johns,  134. 

Same — ^toppel. 

2.  The  obligors  on  an  official  bond  are  estopped  to  deny  the  regular- 
ity of  the  officer's  election  or  appointment,  or  his  title  to  the  office. — 
Murphy  v.  Johns.  134. 

Attachment  Bonds — Liability  of  Surety. 

3.  On  dismissal  of  an  actiob  and  dissciution  of  an  attachment  issued 
therein,  liability  for  the  expense  reasonably  and  necessarily  incurred 
in  obtaining  the  discharge  of  the  attachment,  including  attorneys'  fees, 
became  fixed  upon  the  surety  on  the  attachment  bond. — St.  John  t. 
United  States  F.  &  G.  Co.,  197. 

Same — ^Release  of  Property — Premium  on  Bond  Recoverable  as  Damage. 

4.  The  premium  paid  by  plaintiff  for  a  bond  to  secure  the  release 
of  the  attachment  subsequently  dissolved  as  wrongfully  obtained  was 
an  item  of  damage  properly  recoverable  in  his  action  against  the 
surety  on  the  attachment  bond. — St.  John  y.  United  States  F.  &  G. 
Co.,  197 

PBIZEFIGHTING. 
See  Statutes  and  Statutory  Construction,  18,  19* 

PBOCEEDDINGS  SUPPLEMENTAL. 
See  Attachment,  1. 

PBOMISSORY  NOTBa 
See  Bills  and  Notes. 

PUBLIC  INDEBTEDNBSa 
Limit  of  county  indebtednes8,^ee  Counties,  3-10.' 

PUBLIC  LANDS. 
See  Homesteads,  1-4. 

PUBE  FOOD  AND  DBUGS. 

See  Food. 

QUANTUM  MERUIT. 

Express  Contracts — Pull  Performance. 

1.  When  a  party  has  fully  performed  an  express  eontraety  he  may 
flue  upon  g^antwn  meruit. — ^Dalgamo  v.  Holloway,  561. 
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Beal  Property — Oral  Contract  of  Sale — ^Breach — ^Recovery  of  Oonsideration 
Paid. 

2.  The  purchaser  of  realty  under  an  lyral  contract  may,  in  ease  the 
seller  refuses  to  convey,  recover  upon  quantum  meruit  the  considera- 
tion paid  by  him,  whether  it  consists  of  money  or  services  rendered.— 
Dalgarno  v.  Holloway,  561. 

RAILEOADS. 
See,  also.  Personal  Injuries,  1-9,  28-35. 

Fire  on  Bight  of  Way — Statutory  Liability — Complaint — Contents. 

1.  In  an  action  to  recover  damages,  under  section  43*10,  Revised 
Codes,  for  the  destruction  of  property  by  fire  communicated  to  it 
through  combustible  material  permitted  by  a  railway  company  to 
Accumulate  on  its  right  of  way,  a  prima  faoie  case  of  negligence  is 
established  by  showing  that  defendant  permitted  the  accumulation  of 
such  material  on  its  right  of  way;  but  to  enable  plaintiff  to  recover, 
he  must  show  also  that  the  property  was  destroyed  by  fire  emanating 
from  the  operation  of  the  railroad,  and  that  the  combustible  material 
was  an  agency  through  which  the  fire  was  communicated  to  the  prop- 
erty destroyed. — Pure  Oil  Co.  v.  Chicago,  M.  ft  St.  Paul  Ry.  Co.,  266. 

Same — ^Damages — ^Whatnot  a  Defense. 

2.  The  fact  that  defendant  railway  company  may  have  exercised 
the  highest  degree  of  care  in  equipping  and  operating  its  locomotives 
is  no  defense  in  an  action  of  the  nature  of  the  above  (par.  1)  if  it 
I)ermitted  combustible  material  to  accumulate  on  its  right  of  way  and 
thus  become  an  active  agency  in  communicating  fire,  which  escaped 
from  a  locomotive  used  in  the  operation  of  its  road  to  adjacent  prop- 
erty.—Pure  Oil  Co.  V.  Chicago,  M.  &  St.  Paul  Ry.  Co.,  266. 

Same — Prima  Facie  Case  of  Negligence — How  Overcome. 

8.  A  prima  facie  case  of  negligence  established  by  plaintiff  in  an 
action  brought  under  s-ection  4310,  Revised  Codes,  may  be  overcome 
by  evidence  that  the  railway  company  exercised  reasonable  care  to 
keep  its  right  of  way  free  from  combustible  material. — ^Pure  Oil  Co. 
V.   Chicago,  M.  &  St.  Paul  Ry.  Co.,  265. 

Same — Negligence — Provable  by  Circumstantial  Evidence. 

4.  The  presence  of  combustible  material  on  a  railroad's  right  of  way, 
and  the  communication  of  fire  from  a  locomotive  through  the  agency 
of  such  material  to  adjacent  property,  may  be  established  by  circum- 
stantial evidence. — Pure  Oil  Co.  v.  Chicago,  M.  ft  St.  Paul  Ry.  Co.,  266. 

Same — Origin  of  Fire  — Circumstantial  Evidence. 

5.  The  origin  of  fire  may  be  established  by  inferences  drawn  from 
slight  circumstantial  evidence. — Pure  Oil  Co.  v.  Chicago,  M.  ft  St.  Paul 
By.  Co.,  266. 

Same — Evidence  of  Other  Fires — Admissibility. 

6.  .  Evidence  that  fires  other  than  the  one  made  the  basis  of  an  action 
against  a  railroad  company  under  section  4310,  Revised  Codes,  had 
been  set  on  its  right  of  way  in  the  same  neighborhood,  about  the 
same  time,  by  other  locomotives  operated  by  it,  was  competent  as 
tending  to  prove  that  it  had  permitted  combustible  material  to  accumu- 
late on  the  right  of  ^ay. — Pure  Oil  Co.  v.  Chicago,  M.  &  St.  Paul 
Ry.  Co.,  266. 

Same — Instruction — Harmless  Error. 

7.  The  evidence  having  shown  that  there  was  only  one  locomotive  of 
defendant  upon  a  certain  track  upon  which  the  fire  started  which 
destroyed  plaintiff's  building,  an  instruction  which  referred  to  any 
locomotive  of  the  company  as  the  agency  through  which  the  fire  was 
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permitted  to  escape  could  not  have  prejudicially  affected  tbe  riglits  of 
defendant  in  the  eyes  of  the  jury. — Pure  Oil  Co.  t.  Chicago,  IL  ft 
St.  Paul  By.  Co.,  266. 

BATIPIOATION. 
Evidence — Admissibility, — see  Evidence,  34. 
Of  servant's  tort, — see  Personal  Injuries,  26,  27. 

Of  contract  of  sale  of  land  by  agreeing  to  settlement  of  dispute  through 
instrumentality  of  new  agreement, — see  Contracts,  13. 

Signing  agreement  of  settlement  while  mentally  incompetent — Subsequent 
ratification  when  competent, — see  Personal  Injuries,  dl,  92. 

What  constitutes, — see  Contracts,  18. 

BEAL  PBOPEBTT. 

Sale — Escrow — ^Passing  of  Title. 

1.  Where  land  is  sold  under  an  escrow  agreement  providing  for  de- 
livery of  deed  upon  payment  of  the  last  installment  of  the  purchase 
price,  title  remains  in  the  grantor  until  full  compliance  with  the  terms 
of  the  contract  and  delivery  of  deed  to  the  grantee. — ^Knapp  v.  Andrus, 
37. 

Same  —  Escrow — ^Title— Attachment  —  Execution — Supplementary  Proceed- 
ings. 

2.  Where  land  was  sold  under  an  agreement  of  the  nature  of  the 
aibove,  but  before  final  payment  had  been  made,  all  the  real  estate  of 
the  seller  had  been  attached,  including  the  land  so  sold,  and  judgment 
recovered  against  him,  the  money  thereafter  deposited  in  bank  by  the 
purchaser  as  the  final  payment  was  impressed  with  the  attachment  lien 
and  could  properly  be  looked  to  to  satisfy  the  judgment  under  pro- 
ceedings supplemental  to  execution. — Knapp  v.  Andrus,  37. 

Oral  Contract  of  Sale — Breach — ^Recovery  of  Consideration  Paid — Quantum 
Mendt. 

3.  The  purchaser  of  realty  under  an  oral  contract  may,  in  case  the 
seller  refuses  to  convey,  recover  upon  quantum  meruit  the  considera- 
tion paid  by  him,  whether  it  consists  of  money  or  services  rendered. — 
Dalgamo  v.  Holloway,  561. 

BECEIVERS. 
Wrongful  procuring  appointment, — see  Malicious  Prosecution,  1« 

BEFEBEEB. 
Findings — Effect. 

1.  While  the  findings  of  a  referee  are  not  absolutely  eonclusive,  they 
should  be  given  the  same  dignity  as  the  special  verdict  of  a  jury  or 
findings  of  a  trial  court,  and  whenever  they  depend  upon  conflicting 
testimony  they  will  be  treated  as  unassailable,  if  there  ia  substantud 
evidence  to  sustain  them. — In  re  Lunke,  226. 

BEPERE-NDUM. 
See  Constitution,  24,  25. 

BELEASE. 

Prom  liability   for  personal  injuries — ^Burden  of  proof — Jury  question 

Ratification — Evidence,— see  Personal  Injuries,  29-32. 
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BESCISSION. 
Contraets. 

1.  Courts  will  not,  through  the  aid  of  cancellation  or  rescission, 
relieve  a  party  from  the  effect  of  a  contract  made  impulsively  or  out 
of  generosity  and  not  based  upon  business  principles,  bat  uphold  it 
a«  made. — Smith  y.  Hoffman,  2^. 

SALES. 
See  Contracts^  Beal  Property.  . 

SEDITION. 
See  Criminal  Law,  3-11,  20,  3^-35,  40-52. 

SBPABATB  MAINTENANCE. 
See  Husband  and  Wife,  4-d. 

■ 

6LANDE[R. 

Language  Actionable  "Per  8e — Erroneous  Instruction. 

1.  Heldy  that  it  was  error  to  instruct  the  jury,  in  an  action  for 
slander,  tl^t  the  following  words,  spoken  in  a  country  store  and 
postoffice,  were  Actionable  per  se  as  imputing  want  of  chastity  in 
plaintiff,  to-wit:  That  plaintiff  was  "trying  to  get  my  [defendant's] 
man;  had  she  not  ought  to  be  satisfied  with  her  man":  and  that  the 
nusband  of  defendant  "must  come  in  [plaintiff's  store  J  to  get  some- 
thing and  it  must  be  good." — d'Autremont  v.  McDonald,  522, 

Construction  of  Defamatory  Words — ^By  Wliom. 

2.  In  an  action  for  slander,  it  is  the  province  of  the  court  or  judge 
to  determine  whether  the  words  alleged  to  have  been  spoken  by  de- 
fendant were  defamatory,  and,  if  they  were,  it  is  then  a  question 
for  the  jury  to  decide  what  was  in  fact  their  true  construction.— r 
d'Autremont  v.  McDonald,  522. 

Same — ^When  Jury  Question. 

3.  When  alleged  slanderous  language  is  susceptible  of  two  mean- 
ings— one  defamatory  and  the  other  not  so — the  jury  must  determine 
in  what  sense  it  was  used. — d'Autremont  v.  McDonald,  522. 

SOLDIEES  AND  SAILORS. 
See  Veterans'  Welfare  Fund. 

STATE   BOAED   OP   EQUALIZATION. 

Power  to  make  original  assessment, — see  TazatioUi  17 — 33. 
Becords  import  verity, — see  Taxation,  28,  20. 

STATUTE  OF  FBAUDa 

Boundaries — Agreement  Fixing  Line. 

1.  In  the  absence  of  a  real  dispute,  an  agreement,  purporting  to 
establish  the  boundary  between  lands  of  adjacent  proprietors  at  a 
line  known  by  both  to  be  incorrect,  the  result  of  which,  if  given 
effect,  must  he  to  transfer  to  one  lands  which  both  know  do  not  belong 
to  him  is  without  consideration^  within  the  statute  of  frauds  and 
void. — Myrick  v.  Peet,  13. 
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STATUTES. 
(liBt  of  Statutes  of  Montana  Cited  or  Commented  upon.) 

Compiled  Statutes  op  1887. 
Section  1678   (Fifth  Division)    390 

Laws  of  1891. 

Page  73   (Taxation)    166 

Page  227  (County  Auditor)    482 

4 

PoLmoAL  Code  of  1895. 

Sections  3800-3809    456 

Sections  3781,  3789 534 

Code  of  Ctvil  Procedtjse  of  1895. 

Section     612    , . . .  ^5 

Section    543    505 

Section  2606    505 

Section  2608    ; . . .  505 

Bevised  Codes  of  1907. 

Section     119   469 

Section     122    ;..   469 

Section     401    138 

Section    420   573 

Section    422    573 

Section     423   573 

Section  1724    2«8 

Section  1739   73 

Section  2130    329 

Sections  2498-2745    166 

Section  2502    ....166,  390,  444,  463 

Section  2511    438 

Section  2573    534 

Section  2581    534 

Sections  2584  et  seq 456,  459 

Section  2743    532  et  seq. 

Section  3048,  subdivision  3 246 

Section  3101    482 

Section  3289   126,  128 

Section  3643   '. 343  et  geq. 

Section  3646 344  et  seq. 

Section  3647    344 

Section  3653    344 

Section  3656   346 

Section  3677   343  et  seq. 

Section  3680   347 

Section  3690    597 

Section  3692    597 

Section  3694 597,  598 

Section  3695   597  et  seq. 

Section  3754 347 

Section  4289    72 

Section  4310    270 

Section  4599   42 

Section  4623    315 

Section  4902    :    314 

Section  4906    318 

Section  4954    ^ 529 

Section  4966    529 
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Section  4^57   529 

Section  4059,  Bubdivision   2 570 

Section  40W    620 

Sections  5026-5028 41 

Section  5030   41 

Section  5031    90,  313 

Section  5067   189 

Section  6091    26 

Section  5115   74 

Section  5365    190 

Sections  5370,  5371 190 

Section  5375    ,  828 

Section  5380   .* 228 

Section  5381    .\ 166  ' 

Section  5425   520 

Section  5721    ' , . .  411 

Section  5724    412 

Sections  5774,  5775  ' 91 

Sections  15789,  5790 92 

Section  5878    352 

Section  6047    526 

Section  6048    5 

Section  6181    133,  535 

Section  6206   26 

Section  6213   * 345  ' 

Section  6314,  subdivision  4 % 133 

Section  6425    74 

Section  6428    505 

Section  6445    y 505 

Section  6460   506 

Section  6505    375,  479 

Section  6513    377 

Section  6632    74,  226,  377 

Section  6537    143 

Section  664d   335 

Section  6650 ; 636  et  seq. 

Section  6585    128 

Section  6589    89,  374 

Section  6593 ^ 77 

Section  6646 J5,  8 

Section  6650   8 

Sections  6656,  6667 90 

Section  6661    40 

Section  6662    .40,  41 

Section  6687   40 

Section  6714    407 

Section  6714,  subdivision  6 - 60 

Section  6719    377 

Section  6719,  subdivision  1 406 

Section  6746    77 

Section  6762    364 

Section  6763    326,  327 

Section  6764   327 

Section  6766    193,  327 

Section  6794,  subdivision  6 80 

Section  6821    41 

Sections  7149,  7160 249 

Section  7154    214 

Section  7169   249 

-Action  7170   129,  249 
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Laws  of  1909. 


Chapter  135  (Taxation)   , 532 

Laws  op  1911. 

Chapter    29  (Employers'  Liabilitv  Act) 545 

Chapter     85  (Writs  of  Attachment) 40 

Chapter  112  (New  Counties)    359 

Chapter  130  (Pure  Food  Act) .' 70 

Laws  or  1913. 

Chapter    68  (Tubercular  Cattle)   ' 529 

Chapter     86  (Mortgages)    92 

Chapter    97  (Kiley  Act) 465 

Chapter  133  (New  Counties)    359 

Laws  oj  1915. 

Chapter    53    (New  Counties) 359 

Chapter  139    (New  Counties)    359 

Chapter  140  (Tubercular  Cattle)    529 

Laws  op  1919. 

Chapter       8    (County  Indebtedness) 388 

/   Cliapter    48,  section  1  (Taxation) 437  et  seq. 
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Chapter    40,  section  6  (Taxation) . .  •  •  • • 437  et  seq. 

Chapter    51   (Taxation) 102  et  seq.,  391 

Chapter  226  (New  Comities) 359,  361 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

See,  also,  Constitution. 

statutory  Construction — ^Rule. 

1.  In  testing  the  validity  of  a  statute  subject  to  two  constructions, 
one  of  which  will  uphold  its  validity,  while  the  other  will  condemn  it, 
the  former  will  be  adopted  if  it  can  be  done  without  violence  to  the 
fair  meaning  of  the  words. — State  v.  Kahn,  108. 

Sedition — Statute — Construction — ^Precedents. 

2.  The  construction  of  the  Federal  Espionage  Act  (40  Stat.  217, 
Chap.  30)  by  the  supreme  court  of  the  United  States,  though  not  con- 
clusive upon  the  state  supreme  court  in  construing  the  Sedition  Act, 
is  entitled  to  the  greatest  respect,  the  two  statutes  being  similar  m 
all  respects.-^tate  v.  Kahn,  103. 

Taxation — Classification  of  Property — ^Validity  of  Statute. 

S.  Held,  that  Chapter  51,  Laws  of  1919,  providing  for  the  classifica- 
tion of  property  for  purposes  of  taxation,  is  not  open  to  constitutional 
objections. — Hilger  v.  Moore,  County  Treasurer,  146. 

Same — Statutes — ^Validity, 

4.  That  Chapter  51,  Laws  of  1919,  is  not  perfect  or  does  not  present 
as  good  a  scheme  for  the  taxation  of  property  as  might  be  devised,  is 
no  objection  to  its  validity. — Hilger  v.  Moore,  Coun^  Treasurer,  146. 

Statutes — Constitutionality — ^Rule. 

5.  A  statute  assailed  as  unconstitutional  wiU  not  be  pronounced  in- 
valid unless  its  nullity  is  made  manifest  beyond  a  reasonable  doubt. — 
Hilger  v.  Moore,  County  Treasurer,  146. 

Separate  Maintenance — Action,  Time  for  Commencing. 

6.  Held,  that  an  action  for  separate  maintenance  on  the  ground  of 
willful  desertion  may  be  commenced  at  any  time  after  the  desertion 
occurs,  and  that  section  3656,  Revised  Codes,  which  requires  l^t  will- 
ful desertion  must  continue  for  the  space  of  one  year  before  it  is  a 
ground  for  absolute  divorce,  has  no  application  to  an  action  for  main- 
tenance.— Decker  v.  Decker,  338. 

Common  Law — ^Abrogation  by  Statute. 

7.  In  any  case  where  the  law  is  declared  by  statute,  the  common  law 
does  not  govern. — Decker  v.  Decker,  338. 

Modes  of  Amendment. 

8.  In  the  absence  of  constitutional  limitations,  a  statute  may  be 
amended  by  merely  striking  out  portions  of  it,  by  inserting  new  pro- 
visions, by  striking  out  portions  and  inserting  new  matter,  or  by  add- 
ing new  provisions. — IHrst  State  Bank  v.  Bottineau  County  Bank,  363. 

Supplemental  Acts — ^Definition. 

9.  A  supplemental  Act  is  one  designed  to  improve  an  existing  statute, 
by  adding  something  thereto  without  changing  the  original  text;  such 
Acts  uiclude  every  species  of  amendatory  legislation  designed  to  com- 
plete a  legislative  scheme. — First  State  Bank  v.  Bottineau  County 
Bank,  363. 

Federal  Statutes — Amendments. 

10.  Whether  a  federal  statute  is  or  is  not  an  amendment  to  an  exist* 
ing  statute  must  be  determined  by  the  intention  of  the  Congress. — 
First  State  Bank  v.  Bottineau  County  Buik,  363. 
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Validity  of  Statute  ta  be  Upheld. 

11.  A  statute  must  be  given  effect  in  its  entirety  if  it  is  reasonably 
possible  to  do  so. — State  ex  rel.  Koefod  v.  Board  of  County  ComnuB., 
355. 

Supreme  Court  not  Law-making  Body. 

12.  The  supreme  court  is  not  a  law-making  body  and  cannot  supply 
provisions  in  a  statute  which  the  legislature  did  not  incorporate 
therein. — State  ex  ^eL  Koefod  v.  Board  of  County  Commrs.,  355. 

Legislature — Extent  of  Power. 

13.  Where  the  constitutionality  of  a  statute  is  in  question,  the  inquiry 
is  not  whether  the  legislature  had  the  power  to  enact  it  under  express 
terms  in  the  Constitution,  but  whether  there  is  aught  in  that  instru- 
ment which  forbade  it  from  enacting  it. — State  v.  6tate  Board  of 
Equalization,  413. 

Statutory  Construction — Bule.  • 

14.  In  construing  a  statute,  every  reasonable  doubt  is  to  be  resolved 
in  favor  of  its  validity,  and  an  interpretation  which  will  nullify  it 
should  not  be  given  it  unless  it  is  dearly  necessaiy. — State  t.  State 
Board  of   Equalization,  413. 

Bepeal  by  Implication — ^Rule. 

15.  Bepeal  of  an  existing  law  by  a  subsequent  Act  is  not  to  be  pre- 
sumed, unless  the  latter  is  irreconcilably  repugnant  to  or  revises  the 

whole  subject  matter  of  the  former. — Stete  ex  rel.  Esgar  ▼.  IHstrict 

Court,  464. 

Conflicting  Statutes — Bepeal  by  Implication. 

16.  Where  one  statute  conflicte  with  a  portion  of  another  so  as  to 
exhibit  an  inconsistency,  the  inconsistent  portion  of  the  first  will  be 
deemed  to  have  been  repealed  by  the  latter  by  implication.— State  ex 
rel.  Esgar  v.  District  Court,  464. 

Partial  Invalidity— Effect. 

17.  Where  a  part  only  of  a  statute  is  unconstitutional,  and  it  is  pos- 
sible to  eliminate  the  invalid  portion  without  destroying  the  whole 
statute,  such  construction  must  be  adopted. — State  ex  rel.  Esgar 
V.  District  Court,  464. 

Prizefighting — Kiley  Law — Intent  of  Act. 

18.  Held,  that  the  Kiley  law  (Chap.  97,  Laws  1913),  was  not  intended 
to  effect  a  repeal  of  section  8576,  Revised  Codes,  prohibiting  slugging 
matches,  boxing,  etc,  but  to  make  boxing  a  misdemeanor  when  not 
conducted  in  accordance  with  the  rules  and  regulations  of  said  Act. — 
State  ex  rel.  Esgar  v.  District  Court,  464. 

Same — Kiley  Law — Rejection  on  Referendum — Effect. 

19.  Held,  that  rejection  of  the  Kiley  law  (Chap.  97,  Laws  1913) 
creating  a  boxing  commission,  on  referendum  vote,  left  section  8576, 
Revised  Codes,  prohibiting  slugging  matches,  boxing,  etc.,  in  full  force 
and  effect,  even  though  the  former  contained  no  saving  clause—State 
ex  rel.  Esgar  v.  District  Court,  464. 

Referendum — Effect  on  Referable  Acts. 

20.  By  force  of  the  referendum  amendment  to  the  Constitution 
(Const.,  Art.  V,  sec.  1),  a  referable  Act  does  not  become  finally 
effective  until  the  people  have  exercised  their  reserved  power  either  by 
declining  to  refer  it  or  by  approving  or  disapproving  it  at  the  polk. 
(Mb.  Justice  Holioway  concurring  specially.) ^^ate  ex  reL  Esgar 
V.  District  Court,  464. 

Legislation — Amendments — Presumption. 

21.  The  presumption  obtains  that  the  legislature  was  aware  of  the 
law  relating  to  a  subject  in  existence  at  the  time  it  was  attempting 
to  change  it. — Stete  ex  rel.  Esgar  v.  District  Court,  464. 
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Beferendam — Meaning  of  ProTision. 

22.  The  provision  of  section  1,  Article  Y,  of  the  Constitution,  reserv- 
ing in  the  people  the  right  to  refer,  and  to  approve  or  reject,  an  Act 
of  the  legislature  by  their  ballot,  and  declaring  that  in  the  interim 
the  legislation  shall  be  in  fuU  force  and  effect,  held  to  mean  that  it  is 
in  force  and  effect,  subject  to  the  will  of  the  people,  and  that  upoB 
disapproval  of  a  measure  it  becomes  ineffective  from  the  beginning 
because  it  lacks  the  approval  of  a  constitutional  branch  of  the  legis- 
lative department — the  people.  (See  concurring  opinion  of  Ms.  Jus- 
tick  HoLLOWAT.)— estate  ex  rel.  Esgar  v.  District  Court,  464 

Statutes — Surplusage. 

23.  Words  inserted  in  a  statute  through  inadvertence  should  be 
treated  as  surplusage  and  disregarded. — ^Bose  v.  Sullivan,  480. 

STATUTE  OF  LIMITATIONS. 
Cities  and  Towns — Claims — Statutory  Notice — Section  not  Statute  of  Iiimi- 
tations. 

1.  Section  d289,  requiring  notice  to  be  given  within  sixty  days  to  a 
city  or  town  of  a  claim  for  personal  injuries,  .is  not  a  statute  of 
limitations. — Berry  v.  City  of  Helena,  122. 

Interruption  by  Death  of  Debtor — Effect. 

2.  Where  the  statute  of  limitations  'has  commenced  running  against 
a  promissory  note  during  the  lifetime  of  the  maker,  it  is  interrupted 
only  from  the  date  of  his  death  until  the  appointment  and  qualifi- 
cation of  a  legal  representative,  and  then  continues  to  run  unless 
stayed  by  statute. — ^Davis  v.  Estate  of  Davis,  500. 

Conunon-law  Bule. 

3.  At  common  law,  the  death  of  the  maker  of  a  note  did  not  stop 
the  running  of  the  statute  of  limitations. — Davis  v.  Estate  of  Davis, 
500. 

Claims  Against  Estate — When  Barred. 

4.  'Action  &445,  Bevised  Codes,  fixes  the  period  of  limitation  within 
which  an  action  upon  an  instrument  in  writing  may  be  commenced, 
at  eight  years.  Plaintiff's  testate  died  in  1898,  leaving  two  promis- 
sory notes  due  the  former  unpaid.  Plaintiff  was  appointed  executor 
of  the  estate  aiid  within  the  time  allowed  for  that  purpose,  presented 
his  claim  to  the  district  judge  for  allowance  or  rejection.  The  claim 
was  rejected  in  1917  and  action  commenced  on  it  within  three  months 
after  rejection.  Under  section  7528,  Revised  Codes,  a  claimant  against 
an  estate  may,  upon  nonaction  by  the  representative  of  the  estate  or 
the  court,  deem  the  claim  rejected  on  the  tenth  day  after  presentation 
ajid  commence  suit.  'Eeld,  under  the  rule  declared  in  paragraph  2, 
vviigray  that  the  action  was  barrec^ — ^Davis  v.  Estate  of  Davis,  500. 

Same. 

5.  Under  section  7530,  Bevised  Codeq,  a  creditor  of  an  estate  must 
bring  suit  updn  his  claim  within  three  months  after  its  rejection, 
if  then  due;  otherwise  within  two  months  after  it  becomes  due. 
Plaintiff's  claim  was  due  at  the  date  of  its  rejection,  '^he  three 
months'  period  within  which  action  could  be  commenced  had  expired 
seven  days  before  he  began  suit.  Held,  that  the  action  was  barred. — 
lindsay  v.  Hogan,  583. 

SUPEEVISOBY  CONTBOL. 
Beview  of  Contempt  Proceeding. 

1.  Supervisory  control  is  the  proper  remedy  where  the  district  court, 
in  a  contempt  proceeding,  while  acting  within  jurisdiction,  does  so 
in  a  manner  so  arbitrary  and  unlawful  as  to  be  tyrannical.— -^tate  ex 
rel.  Zosel  v.  District  Court,  578. 
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Becord — Review. 

2.  On  application  for  writ  of  supervisory  control  to  review  an  order 
adjudging  one  guilty  of  contempt,  the  supreme  court  ia  limited  to 
an  examination  of  the  record  for  the  purpose  of  aaoertainlng  whether 
there  was  any  substantial  evidence  to  justify  the  court's  aetion. — 
State  ex  rel.  Zosel  v.  District  Court,  578. 

Witnesses  —  Credibility— Weight  of    Testimony— Not    Reviewable  by  Su- 
preme Courts 

3.  The  credibility  of  the  witnesses  heard  by  the  district  eourt  in  a 
contempt  proceeding  and  the  weights  be  given  to  their  testimony 
were  matters  for  its  determination,  and  are  not  reviewable  by  the 
supreme  court  on  application  for  writ  of  supervisory  control,— -State 
ex  rel.  Zosel  'V.  District  Court,  578. 

SUPPLEMENTARY   PBOfeBEDINGa 
See  Attachment,  1« 

SUPREME  CX)URT. 
*  See,  also,  Appeal  and  Error. 

Application  for  writs  running  to  district  courts — Civil  liability  of  jadieial 
ofSeers  for  costs, — see  ^strict  Courts,  1-5. 

SURETYSHIP. 

See,  also,  Principal  and  Surety. 

« 

liability  on  injunction  bond  attaches,  when, — see  Injunctions,  i» 

SURPLUSAGE. 

Allegations  in  complaint  in  action  for  damages  under -Pure  Food  Act, — 
see  Pleading  and  Practice,  4,  6. 

Statutes — ^Words  Inserted  Through  Inadvertence. 

1.  Words  inserted  in  a  statute  through  inadvertence  should  be 
treated  as  surplusage  and  disregarded. — Rose  ▼.  Sullivan,  480« 

TAXATION. 

Classification  of  Property — Statutes — Constitution. 

1.  Held,  that  the  Constitution  (Article  XII),  does  not  prohibit  the 
legislature  from  classifying  property  for  the  purpose  of  taxation,  and 
that  therefore  Chapter  51,  Laws  of  1919,  providing  for  such  classi- 
fication and  a  percentage  basis  for  the  imposition  of  taxes,  is  not  in- 
valid as  in  violation  of  the  principle  of  uniformity  of  taxation  de- 
clared in  section  1  of  Article  XII.  (Ma.  Justice  Coopek  dissenting.) 
Hilger  v.  Moore,  146. 

Powers  of  Legislature. 

2.  Taxation  for  the  purpose  of  raising  public  revenue  is  a  subject 
peculiarly  and  inherently  of  legislative  cognizance. — Hilger  v.  Moor»> 
146. 

"Assessment" — "Taxation" — Definition. 

3.  "Assessment,"  within  the  meaning  of  section  1,  Article  XII,  of 
the  state  Constitution,  is  the  process  by  which  persons  subject  to  taxa- 
tion are  listed,  their  property  described,  and  its  value  ascertained  and 
stated;  "taxation"  is  the  determination  of  the  rate  of  levy  and  impos- 
ing it. — Hilger  v.  Moore,  146. 

Nature  of  Imposition. 

4.  Taxes  arc  levied  against  the  person,  not  against  property;  prop- 
erty serving  only  as  the  basis  for  computing  the  measure  of  his  lia- 
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bility  and  as  security  for  the  discharge  of  the  lien  which  the  tax 
imposes. — Hilger  v.  Moore,  146. 

,    "Subject  of  Taxations'—Definition. 

5.  The  term  "snbject  of  taxation"  found  in  section  11,  Article  XII, 
of  the  Constitution,  held  to  have  been  used  by  the  constitutional  con- 
vention in  its  then  popular. sense,  to-wit^  to  denote  the  different  kinds 
of  property  liable  to  taxation. — Hilger  v.  Moore,  146. 

"Property" — Constitution. 

6.  Held,  that  the  definition  of  "property"  in  section  17,  Article  XII, 
of  the  Constitution,  was  intended  as  a  limitation  upon  the  power  of 
the  legislature  to  extend,  by  indirection,  the  exemptions  from  taxation 
authorized  or  commanded  by  section  2  of  the  Article. — Hilger  v. 
Moore,  146. 

Bule  of  Uniformity — Constitution. 

7.  The  rule  of  uniformity  of  taxation,  based  upon  the  mandatory 
injunction  to  the  legislature  contained  in  the  first  sentence  of  section  1 
and  a  consideration  of  section  11,  Article  XII,  of  the  Constitution,  ^ 
held  to  be:  That  it  shall  prescribe  such  uniform  mode  of  assessment 
as  shall  secure  a  just  valuation  of  all  taxable  property;  that  all  taxes 
shall  be  levied  and  collected  by  general  laws  and  for  public  purposes 
only,  and  that  they  shall  be  uniform  upon  the  same  class  of  property 
within  the  territorial  limits  of  the  authority  levying  the  tax. — ^ger 
V.  Moore,  146. 

Uniform  Ad  Valorem  Bule. 

8.  Held,  that  the  "uniform  ad  valorem  system"  of  taxation  which  re- 
'  quires  that  each  person  owning  taxable  property  of  the  same  value 

within  the  same  taxing  district,  should  pay  thereon  precisely  the  same 
amount  of  tax,  without  reference  to  the  character  of  the  property, 
never  prevailed  in  Montana. — Hilger  v.  Moore,  146. 

Special  Privileges — Presumptions. 

9.  The  presumption  obtains  that  in  providing  for  the  state's  pnblie 
revenues,  the  legislature  did  not  intend  to  grant  special  privileges,  or 
single  out  any  |)erson   or  class  of  persons  for  discrimination  in  the  . 
matter   of  taxation. — Hilger  v.  Moore,  146. 

Classification — Equal  Protection  of  Laws. 

10.  Mere  ciassification  of  property  for  the  purpose  of  taxation  does 
not  bring  the  statute  classifying  it  within  the  inhibition  of  the  Four- 
teenth Amendment  guaranteeing  the  equal  protection  of  the  laws. — 
Hilger  v.  Moore,  146. 

Classification — Discretion — Presumptions. 

11.  Courts  will  presrmie  that  the  le^slature  exercised  a  reasonable 
discretion  in  enacting  a  statute  classifying  property  for  the  purpose 
of  taxation. — Hilger  v.   Moore,  146, 

Same — Reviewable,  When. 

12.  Legislative  classification  of  property  for  taxation  purposes  is  not 
reviewable  unless  palpably  arbitrary;  its  validity  not  depending  upon 
scientific  or  marked  difference  in  the  subjects  classified. — Hilger  v. 
Moore,  146. 

Statutes — ^Validity. 

15.  That  Chapter  51,  Laws  of  1919,  is  not  perfect  or  does  not  present 
as  good  a  scheme  for  the  taxation  of  property  as  might  be  devised,  la 
no  objection  to  its  validity. — Hilger  v.  Moore,  146. 

Classification — Equal  Protection  of  Laws. 

14.  'Held,  that  Chapter  51,  Laws  of  1919,  providing  for  the  classifica- 
tion of  property  for  purposes  of  taxation,  does  not  infringe  upon  the 
guaranty  of  the  egual  protection  of  the  laws  (Fourteenth  Amendment, 
U.  S.  Const.). — Hilger  v.  Moore,  146. 
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GonntieB — ^Limit  of  Indebtedness — How  Determined* 

15.  Held,  that  the  limit  of  eoantj  indebtedness  is  to  be  eompnted 
upon  the  assessed  valuation  of  its  taxable  property  as  disclosed  hj 
the  last  assessment-roll,  and  not  upon  the  percentages  oT  values  upos 
which  taxes  are  computed  under  Chapter  51,  Laws  of  1919. — State  ex 
rel.  Galles  v.  Board  of  County  Commrs.,  3S7. 

Extension  of  Taxes — County  Olerk — Ministerial  Duty. 

16.  The  extension  of  taxes  upon  the  proper  books  involves  a  mere 
ministerial  duty.— State  ex  rel.  Galles  v.  Board  of  County  Commrs., 
3«7. 

Electric   Power   Plants— State    Board   of    Equalization — Power  to  Make 
Original  Assessments — Constitution — Statutes. 

17.  By  section  16,  Article  XII,  of  the  Constitution,  the  legislature  is 
vested  with  plenary  power  in  matters  of  the  assessment  of  property 
for  purposes  of  taxation,  including  the  power  to  designate  the  agency 
through  which  the  assessment  shafi  be  made;  hence  section  1,  Chapter 
48,  Laws  of  1919,  which  authorizes  the  state  board  of  equalization  to 
make  an  ori^nal  assessment  of  the  rights  of  way,  pole  and  transmis- 
sion lines,  distributing  systems,  etc.,  of  electric  power  companies,  is 
not  constitutionally  objectionable  as  conferring  the  power  upon  an 
unauthorized  agency. — State  v.  State  Board  of  Equalization,  413. 

State  Board  of  Equalization — ^Powers. 

18.  Obiter:  The  provisions  of  the  Constitution  being  mandatory  and 
prohibitory,  the  legislature  cannot  take  from  the  state  board  of  equal- 
ization the  power  conferred  upon  it  by  section  16,  Article  XII  thereof, 
to  assess  railroad  property,  nor  vest  such  power  elsewhere.— ^ate  v. 
State  Board  of  Equalization,  413. 

State  Board  of  Equalization — Powers — Constitution. 

19.  Held,  that  the  contention  that  by  conferring  the  power  of  assessing 
the  property  of  railroads  upon  the  state  board  of  equalization  (Art.  Xlf, 
sec.  16),  the  Constitution  impliedly  excluded  all  other  powers  of  origi- 
nal assessment,  is  without  merit. — State  v.  State  Board  of  Equalization, 
413. 

Assessment — By   Whom   Made — Rights   of   Taxpayer.- 

20.  So  long  as  the  principles  of  uniformity  and  just  valuation  of  his 
property  for  taxation  purposes,  guaranteed  by  the  Constitution,  are 
observed  by  the  assessing  officers,  the  taxpayer  may  not  insist  upon 
the  right  to  have  his  assessment  made,  in  the  first  instance,  by  any 
particular  officer,  or  to  have  it  equalized  by  any  particular  reviewing 
board. — State  v.  State  Board  of  Equalization,  413. 

Electric  Power  Plants — Assessment — Statutes — Construction. 

21.  Since  Chapter  49,  Laws  of  1919,  relating  to  the  assessment  of 
electric  power  and  transmission  lines,  does  not  repeal  existing  stat- 
utes on  the  subject  of  assessment  of  property  for  taxing  purposes,  it 
must  be  treated  as  a  supplement  thereto,  and  its  various  sections  and 
those  of  other  Acts  in  pari  materia,  construed  together.— -State  v. 
State  Board  of  Equalization,  413. 

Asseesment^Electric  Power  Plants — Mileage  Basis — Constitution. 

22.  Held,  that  that  part  of  section  6,  Chapter  49,  of  Laws  of  1919, 
which  prescribes  that  when  the  value  of  the  entire  property  of,  inter 
€Ui<i,  power  and  transmission  lines,  wherever  situated  has  been  ascer- 
tained by  the  state  board  of  equalization,  its  value  for  taxation  shall 
be  that  portion  of  the  total  value  of  the  entire  plant  and  property, 
wherever  situated,  that  the  total  mileage  within  this  state  bears  to  the 
total  mileage  wherever  situated  after  deducting  from  such  portion  the 
total  assessed  value  of  the  property  which  has  been  assessed  by  the 
county  assessors,  does  not  establish  an  arbitrary  rule  of  assessment  or 
require  the  assessment  of  property  situate  outside  the  state,  but  onh- 
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requires  that  tbe  total  Talne  of  the  plant,  wherever  situated,  shall  be 
taken  into  consideration  in  determining  the  actual  cash  value,  for  taxa- 
tion, of  that  portion  of  the  plant  and  property  situated  within  the 
state. — State  v.  State  Board  of  Equalization,  41S. 

State  Board  of  Equalization — ^Assessment  of     Electric    Power   Plants — 
Mamdarmts. 

23.  Reldj  that,  the  state  board  of  equalization  being  an  agency  cre- 
ated by  the  Constitution  Mrith  well-defined  powers,  discretionary  in 
character,  and  Chapter  49,  Laws  of  1919,  not  attempting  to  direct  the 
board  as  to  the  method  or  means  to  be  pursued  by  it  in  arriving  at 
the  actual  value  of  the  property  of  electric  power  corporations,  the 
supreme  court  cannot,  by  writ  of  mandate,  interfere  and  direct  the 
board  how  to  make  the  assessment;  so  long  as  it  is  not  guilty  of 
fraud  and  does  not  adopt  a  fundamentally  wrong  principle  of  assess- 
ment, courts  cannot  interpose. — State  t.  State  Board  of  Equalization, 

,      413. 

State  Board  of  Equalization — MomdaiMu — Evidence — Inadmissibility. 

24.  Where  ^he  point  at  issue  on  application  for  writ  of  mandate  to 
compel  the  state  board  of  equalization  to  reassess  the  properties  of 
several  electric  power  corporations,  was  whether  such  properties  should 
be  regarded  by  it  as  one  plant,  evidence,  in  the  form  of  annual  reports 
made  to  the  public  service  commission,  offered  by  the  state  for  the  pur- 
pose of  showing  that  the  corporation  had  treated  their  properties  as 
one  plant,  the  cost  of  each  plant,  the  amount  of  the  capital  stock  of 
each,  eto.y  held  inadmissible,  the  questions  of  the  value  of  the  prop- 
erties, or  how  any  one  of  the  corporations  considered  its  property  being 
immaterial  to  a  determination  of  the  cause. — State  T.  State  Board  of 
Equalization,  450. 

State  Board  of  Equalization — ^Discretion — Mandamus, 

25.  Held,  under  the  above  rule,  that  where  the  state  board  of  equal- 
ization, sitting  for  the  purpose  of  reviewing,  adjusting  and  equalling 
assessments  under  the  provisions  of  subdivision  7,  section  1,  CSiapter 
48,  Laws  of  1919,  has  exercised  its  judgment  and  discretion,  and  in  tke 
absence  of  statutory  direction  how  it  shall  proceed,  or  of  fraud,  bad 
faith  or  flagrant  abuse  of  discretion,  the  supreme  court  cannot  by 
mandamus  compel  the  board  to  proceed  in  any  particular  manner  or 
to  reverse  its  decision,  even  though  the  result  reached  may  be  clearly 
unjust  and  erroneous. — State  v.  State  Board  of  Equalization,  450. 

Valuation  of  Property — ^Review — Assessing  Officers — Duties  and  Account- 
ability. 

26.  The  determination  of  the  value  of  property  for  the  purpose  of 
assessment  lies  within  the  sound  judgment  of  the  assessing  officers, 
subject  to  review  only  by  the  county  and  state  boards  of  equalization, 
and  accountable  only  to  the  electors  for  the  manner  in  which  they 
fixercise  that  judgment. — State  v.  State  Board  of  Equalization,  450. 

Electric  Power  Lines— State  Board  of  Ekjualization — Duties — Statutes^ 
Interpretation. 

27.  Held,  that  in  enacting  section  1,  Chapter  48,  Laws  of  1919,  the 
legislature  intended  that  the  state  board  of  equalization  should  assess 
all  electric  power  and  transmission  lines  constituting  a  single  and  con- 
tinuous property  operated  in  more  than  one  county,  and  that  lines 
located  entirely  within  a  single  county  should  be  assessed  by  the  county 
assessor. — State  v.  State  Board  of  Equalization,  450. 

Same — State  Board  of  Equalization — Powers — Records  Import  Verity. 

28.  The  state  board  of  equalization  is  a  special  tribunal  endowed 
with  limited  power,  is  charged  with  the  performance  of  specific  duties, 
and  the  records  of  its  proceedings  which  it  is  required  to  keep  import 
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verity  and  are  not  subjeet  to  collateral  attack. — State  ▼.  State  Board 
of  Equalization,  450. 

Same — State  Board  of  Equalisation — Performance  of  Duty — How  Deter- 
mined. 

29.  The  question  whether  the  state  board  of  equalization  has  or  has 
not  performed  its  official  dutj  must  be  determined  hj  its  records  alone. 
State  v.  State  Board  of  Equalization,  450. 

Same-^tate  Board  of  Equalization — Rule  of  Action — Statutes. 

30.  To  the  extent  that  Chapter  49,  Laws  of  1919,  designates  a  method 
of  procedure/  to  be  pursued  by  the  state  board  of  equalization  in 
asBessing  telephone,  electric  power  and  transimasion  lines,  etc.,  to  that 
extent  it  constitutes  the  rule  and  guide  for  its  action,  and  a  failure 
to  conform  substantially  to  its  provisions  vitiates  the  assessment,  the 
same  as  fraud  or  the  adoption  of  a  fundamentally  wrong  principle 
of  assessment  would  do. — State  v.  State  Board  of  Equalization,  450. 

Same — State  Board  of  Equalization — Manner  of  Assessing  Property. 

31.  Held,  that  it  is  the  duty  of  the  state  board  of  equalization,  under 
section  6,  Chapter  49,  Laws  of  1919,  in  assessing,  among  other  prop- 
erties, electric  power  and  transmission  lines,  to  first  determine  the 
full  cash  value  of  the  Une  or  lines  of  any  one  company  whose  prop- 
erty is  situated  entirely  within  this  state,  as  an  entity,  and  then  to 
deduct  from  such  total  value  the  value  of  its  property  assessed  by 
the  county  assessor  (Chap.  48,  see.  1,  Laws  1919),  and  assess  the  inter- 
eounties  property  at  the  value  remaining. — State  v.  State  Board  of 
Equalization,  450. 

Same  —  State  Board  of  Equalization  —  Nonperformance  of  Duty  —  Maa- 

32.  Held,  on  mandamus,  that  where  the  records  of  the  state  board  of 
equalization  showed  that  instead  of  pursuing  the  course  prescribed  by 
section  6,  Chapter  49,  Laws  of  1919,  for  assessing  the  property  of  an 
electric  power  and  transmission  company,  the  lines  of  which  traversed 
more  tiian  one  county  (see  paragraph  30,  supra),  it  valued  each  inter- 
county  line  separately,  and,  by  adding  such  values,  arrived  at  the  total 
value  of  such  inter-counties  properties,  disregarding  the  value  of  the 
plant  as  a  whole  as  well  as  the  values  attached  to  the  properties  as- 
sessed locally  by  the  several  county  assessors,  the  board  must  reas- 
semble and  reassess  such  property  in  the  manner  indicated  by  section  6, 
Avpro.— State  v.  State  Board  of  'Equalization,  450. 

Fraud — Presumptions. 

33.  Fraud  in  taxing  officers  cannot  be  presumed,  nor  can  a  court 
inquire  as  to  the  operation  of  their  minds  in  fixing  values.-— State  v. 
State  Board  of  Equalization,  450. 

Valuation  of  Property — Increase — ^Defective  Notice— :Waiver. 

34.  One  who,  in  response  to  a  defective  notice,  appears  before  a 
county  board  of  equalization  to  protest  against  an  increase  in  the 
valuation  of  his  property  waives  the  irregularity  in  the  notice. — 
Anaconda  Copper  Min.  Co.  v.  Bavalli  County,  530. 

THEOBY  OF  CASE.  | 

See  Malicious  Prosecution,  1.  i 

TITLE. 
Of  buyer  of  land  under  escrow  agreement,— see  Real  Property,  I,  5. 

To  use  of  water — Not  triable  in  contempt  proceedings, — see  Waters  and 
Water  Eights,  6. 
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TBESPASSERS. 
Upon  xailroad  tracks, — see  Personal  Injuries,  1-6. 

TRIAL. 

Bee  Amendments;  BiU  of  Exceptions;  Burden  of  Proof;  Criminal 
Law;  Cross- examiiLation ;  Discretion;  District  Courts;  Evidence; 
Findings;  Instructions;  Judgments;  Jurisdiction;  Jury;  New  Trial; 
Pleading  and  Practice;  Theory  of  Case;  Yerdicta;  Witnesses. 

TBU8T8. 

Written  Instruments — Construction — Stakeholder  not  Trustee. 

1.  A  written  agreement  between  stockholders  to  the  effect  that  one 
of  their  number  should  hold  "in  trust"  certain  common  stock  for  the 
purpose  of  distriTfUting  it  among  them  in  proportion  to  funds  to  be 
furnished  by  each  for  use  by  the  corporation  in  carrying  on  business, 
the  money  to  be  furnished  contemporaneously  with  the  execution  of 
the  writing;  or  substantially  so,  and  title  to  the  stock  to  vest  imme- 
diately upon  payment  of  the  money,  held  not  to  have  created  a  volun- 
tary trust  or  constituted  the  holder  a  trustee^^Crosby  v.  Bobbins, 
179. 

Who  not  Trustee. 

2.  The  mere  act  of  holding  possession  of  the  certificate  representing 
the  common  stoek  referred  to  in  paragraph  1  above  did  not  constitute 
the  holder  a  trustee. — Crosby  v.  Bobbins,  179. 

Same. 

3.  If  the  holder  of  the  certificate  of  stock  mentioned  above  was  not 
a  trustee  in  fact,  the  recital  in  the  agreement  that  he  held  the  stock 
as  such  did  not  constitute  him  one.— %rosby  v.  Bobbins,  179. 

What  Insufficient  to  Constitute  One  a  Trustee. 

4.  Confidence  reposed  by  one  person  in  another  ia  not  alone  suffi- 
cient to  create  a  trust. — Crosby  v.  Bobbins,  179. 

UNLIQUIDATED  DEMANDS. 
6ee  Debtor  and  Creditor,  1-4. 

VACANCIES. 
In  office, — see  Legislature,  6-S',  Office  and  Officers,  L 


VENUE. 

Change  of  Venue — Judges — ^Bias  and  Prejudice — Waiver. 

1.  Seldy  that  defendant  who,  having  filed  an  affidavit  charging  bias 
and  prejudice  on  the  part  of  the  district  judge  before  whom  the 
cause  was  pending,  moved  for  a  transfer  thereof  to  an  adjoining  dis- 
trict ^  assuring  the  court  that  a  like  objection  to  the  judge  of  the 
neigh1t>oring  court  did  not  exist,  waived  his  right  to  disqualify  the 
latter. — Stair  v.  Lunke,  130. 

Same — ^Presumptions. 

2.  Where  a  litigant  at  the  time  he  asked  for  a  transfer  of  his  cause 
to  another  district  indicated  that  the  judge  of  that  district  was  free 
from  the  bias  and  prejudice  imputed  to  the  former,  the  condition  thus 
set  forth  will  be  presumed  to  continue,  under  section  7962,  subdivi- 
sion 32,  Bevised  Codes,  until  the  contrary  is  shown. — Stair  v.  Lunke, 
130. 
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Same — Waiver  of  Privilege. 

'3.  The  rig'ht  to  have  a  cause  tried  in  a  parti-cnlar  eoanty  is  a  per- 
sonal privilege  whicli  one  may  waive  either  expressly  or  by  imphoa- 
tion. — State  ex  rel.  Williams  v.  District  Court,  47-8. 

Same — Motion  Papers — Failure  to  File  in  Time — Delay  in  Mail — Waiver. 

4.  Where,  by  reason  of  fault  of  the  agency  or  means  selected  for 
transmitting  the  papers  required  by  section  6505,  Be  vised  Codes,  to 
be  filed  with  the  clerk  of  the  district  court,  by  the  defendant  seek- 
ing a  change  of  place  of  trial,  there  is  delay  beyond  the  time  therein 
prescribed  for  filing  them,  the  privilege  is  lost  by  waiver.— State  ex 
rel.  William*  ▼.  District  Court,  478. 

Same. 

5.  Section  6605,  Revised  Codes,  declares  that  if  defendant  desires  a 
change  of  venue,  he  must^  at  the  time  he  appears  and  answers  or  de- 
murs, do  so  in  writing  and  file  an  affidavit  of  merits.  Defendant 
mailed  his  motion  papers  on  the  seventeenth  of  the  month  and  a  gen- 
eral demurrer  on  the  eighteenth.  The  denrarrer  was  filed  on  the 
nineteenth,  but  the  papers  were  not  received  by  the  clerk  and  filed 
until  the  twenty-first.    Heldj  under  the  rule  above,  that  the  right  to 

^       a  ohange  of  place  of  trial  was  waived  by  failure  to  file  the  papers  Ia 
time. — State  ex  rel.  Williams  v.  District  Court,  478. 

VEBDICTa 

Evidence — ^Insufficiency — Directed  Verdict — ^When  Proper. 

1.  Whenever  the  evidence  is  in  such  condition  that,  if  the  case 
should  be  submitted  to  the  jury  and  a  verdict  returned  for  plaintiff, 
it  would  be  the  duty  of  the  court  to  grant  a  new  trial,  the  court  may 
direct  a  verdict  for  defendant. — Mclntyre  v.  Northern  Pac.  By.  Co., 
43. 

Inherently  Weak  Evidence — Directed  Verdict. 

2.  Where  plaintiif  has  tendered  some  evidence  in  Bupx>ort  of  his 
complaint  which,  however,  because  of  its  inherent  weakness,  is 
legally  insufficient  to  sustain  a  verdict,  the  court  may  direct  the  jury 
to  find  for  defendant. — Mclntyre  v.  Northern  Pac.  By.  Co.,  43. 

Directed  Verdict — ^When  Proper. 

3.  Though,  on  defendttnt's  motion  for  a  directed  verdict,  plaintiff's 
evidence  will  be  considered  as  proving  every  material  fact  which  it 
tends  to  prove,  there  must  be  substantial  evidence  to  justify  a  ver- 
dict, else  the  motion  should  be  granted;  mere  suspicions,  conjectures 
or  speculations  being  insufficient  upon  which  to'base  a  verdict. — 
Mclntyre  v.  Northern  Pac.  By,  Co.,  43. 

Motion  for  Directed  Verdict — ^Effect. 

4.  Defendant's  motion  for  directed  verdict  was  in  effect  a  demurrer 
to  the  evidence,  raising  the  question  of  its  legal  sufficiency  to  estab- 
lish plaintiff's  case. — ^Mclntyre  v.  Northern  Pac.  By.  Co.,  43. 

What  not  Excessive  Verdict. 

5.  Held,  that  while  a  verdict  for  $10,000  damages  for  injuries  suf- 
fered by  plaintiff,  a  woman  thirty-seven  years  of  age,  from  eating 
impure  meat,  wae  very  large,  it  was  not  so  excessive  as  to  warrant 
the  granting  of  a  new  trial. — ^Kelley  v.  John  B»  Daily  Co.,  63. 

Action  on  Attachment  Bond — ^Directed  Verdict — Error. 

6.  Held,  that  it  was  error  to  direct  a  verdict  for  plaintiff  in  an  ac- 
tion to  recover  damages  suffered  by  the  wrongful  suing' out  of  a  writ 
of  attachment,  where  the  question  of  their  reasonableness  was  at 
issue.— St.  John  v.  United  States  F.  &  G.  Co.,  197. 
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Effect  of  General  Verdict. 

7.  The  several  defenses  interposed  by  defendant  railway  company 
having  been  properly  submitted  to  the  jury,  its  general  verdict  was, 
in  effect,  a  midmg  against  it  upon  each  of  them. — ^Pure  Oil  Co.  v. 
Chicago,  M.  &  St  P.  By.  Co.,  266. 

Excessive — Review  on  Appeal. 

8.  Unless  the  jury's  award  in  a  personal  injury  action  is  such  as 
to  shock  the  conscience  and  compel  the  conclusion  that  the  verdict 
was  the  result  of  passion  and  prejudice,  it  will  not  be  disturbed  on 
appeal. — ^Kirk  v.  Montana  Transfer  Co.,  2^2. 

Husband  and  Wife — Criminal  Conversation — Excessive  Verdict. 

9.  Held,  that  a  verdict  for  $25,000 — the  full  amount  asked  for  in 
an  action  for  criminal  conversation,  was  so  excessive,  in  the  light 
of  all  the  prominent  features  of  the  case,  as  to  indicate  that  it  was 
the  result,  not  of  deliberate  calculation  and  weighing  of  facts,  but 
of  passion  and  prejudice. — ^McKim  v.  Beiseker,  380. 

Directed  Verdict — ^Bequest  by  Both  Parties — Findings — Conclusiveness. 

10.  Where  both  jwirties  to  an  action  move  for  a  directed  verdict  at 
the  close  of  the  testimony,  the  court  may  assume  that  they  deem  the 
material  facts  undisputed  and  submit  the  cause  for  determination, 
and  a  finding  of  fact  made  under  such  circumstances  will  not  be  set 
aside  unless  clearly  against  the  weight  of  the  evidence. — Fittj  Asso- 
ciates Co. 'v.  Quigley,  848. 

Same — ^Preftumptions. 

11.  On  motion  for  a  directed  verdict,  every  fact  should  be  deemed 
•    proved    which   the   evidence    offered   by   plaintiff   tends   to   prove. — 

Koemer  v.  Northern  Bae.  By.  Co.,  511. 

Bame — ^When  Proper. 

12.  The  district  court  should  not  withdraw  a  case  from  the  jury 
unless,  as  a  matter  of  law,  recovery  cannot  be  had  upon  any  view 
of  the  evidence,  including  the  legitimate  inferences  to  be  drawn  from 
it. — Koemer  v.  Nortiiem  Bae.  By.  Co.,  511. 

Nominal  and  Punitive  Damages. 

13.  Quaere:  Under  section  6047,  Be  vised  Codes,  may  a  verdict  for 
punitive  damages  be  based  upon  a  recovery  of  nominal  damages 
onlyf— Koerner  v.  Northern  Bae.  By.  Co.,  511. 

Excessive  Verdict — ^When  not  Cause  for  New  Trial. 

14.  Where  the  jury  have  made  an  award  greater  than  the  evidence 
justifies  from  any  point  of  view,  the  defendant  is  entitled  to  a  new 
trial  on  the  ground  that  they  were  influenced  by  passion  or  preju- 
dice, unless  it  is  apparent  that  the  amount  is  the  result  of  miscalcu- 
lation, in  which  case  the  verdict  will  be  reduced  to  an  amount  deemed 
just. — ^Hall,  Admx.,  v.  Northern  Pac.  By.  Co.,  637. 

Same — Beduction  of  Award. 

15.  Verdict  for  $26,000  in  favor  of  the  heirs  of  a  locomotive  en- 
gineer, thirty-five  years  of  age  at  the  time  of  his  accidental  death, 
scaled  to  $15,000.— Hall,  Admx.,  v.  Northern  Pac.  By.  Co.,  537. 

VETERANS'  WELFABE  FUND. 

Validity  of  Act 

1.  Held,  that  Chapter  105,  Laws  of  1919,  providing  for  a  bond  issue 
in  tne  sum  of  $200,000  to  be  known  as  Veterans'  Welfare  Fund  is 
not  open  to  objection  on  constitutional  grounds. — State  ex  reL  Casteel 
▼.  State  Board,  621. 
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WAIVER. 

pontractfl — ^Mode  of  A<iceptance. 

1.  Where  an  agency  contract  provided  that  it  should  not  become 
effective  until  a<!ceptanee  by  defonclant  company  evidenced  by  the 
si^ature  of  its  general  manager,  the  mode  of  acceptance,  being  for 
defendant's  benefit,  could  be  waived  by  it  and  acceptance  mAde  by 
any  other  mode. — Steinbrenner  v.  Minot  Auto  Co.,  27. 

Same — Failure  of  Signature. 

2.  Where  a  contract  was  not  in  fact  signed  by  the  general  manager 
of  defendant  automobile  company,  as  required  by  its  terms,  but  had 
been  acted  upon  by  it  as  shown  by  correspondence  between  plaintiff 
and  the  manager,  the  contract  was  as  binding  da  if  it  had  been  so 
signed,  the  requirement  of  formal  approval  by  the  manager  being 
deemed  waived. — Steinbrenner  v.  Minot  Auto  Co.,  27. 

Cities  and  Towns — ^Personal  Injuries — Notice. 

3.  The  notice  required  by  section  3289,  Bevised  Codes,  to  be  given 
to  a  city  of  a  claim  for  personal  injuries  from  a  defective  sidewalk, 
cannot  be  waived. — Berry  v.  City  of  Helena,  122. 

Change  of  Venue — Judges — Bias  and  Prejudice. 

4.  Heldy  that  defendant  who,  having  filed  an  affidavit  charging  bias 
and  prejudice  on  the  part  of  the  district  judge  before  whom  the 
eause  was  pending,  moved  for  a  transfer  thereof  to  an  adjoining 
district,  assuring  the  court  that  a  like  objection  to  the  judge  of  the 
neighboring  court  did  not  exist,  waived  his  right  to  disqualify  the 
latter. — Stair  v.  Lunke,  130. 

Estoppel — ConsidoDation. 

5.  Where  the  acts  or  conduct  of  a  party  are  sudi  as  to  estop  him 
from  insisting  upon  the  right  claimed  to  have  been  relinquished,  no 
consideration  is  necessary. — Smith  v.  Hoffman,  299. 

Deeds — Conditions  Subsequent — Breach   of  Contract — Cancellation. 

(3.  Breach  by  the  grantee  of  a  condition  subsequent  if  not  waived, 
entitles  the  grantor  to  cancellation  or  resciraion. — Smith  v.  Hoffman, 
299. 

Same— Conditions  Subsequent. 

7.  A  condition  subsequent  involving  a  forfeiture  may  be  waived, 
and  was  waived  by  letters  from  the  grantor  to  the  grantee  indi- 
cating that  the  former  had  relieved  the  latter  from  the  lecessity  of 
making  further  monthly  payments  to  a  third  person  as  a  condition 
for  the  conveyance  of  realty,  the  waiver  being  binding  though  made 
without  consideration. — Smith  v.  Hoffman,  299. 

Deeds— Life  Estates — Conditions  Subsequent — Effect  of  Waiver. 

8.  Heldy  that  where  a  conveyance  upon  condition  subsequent 
amounted  only  to  a  life  estate,  determinable  upon  the  grantee's  mar- 
riage, with  reversion  to  the  grantor  and  her  heirs,  waiver  of  the  con- 
dition did  not  convert  it  into  one  in  fee  simple.— -Smith  v.  Hoffman, 
299. 

Mechanic's  Lien — Void  Default  Judgment — Estoppel. 

9.  A  void  judgment  by  default  in  an  action  to  foreclose  a  mechan- 
ic's lien  which  made  no  reference  to  the  lien  referred  to  in  the  com- 
plaint did  not  constitute  a  waiver  or  eetoppel  against  plaintiff  of  his 

.   cause  of  action. — Soliri  v.  Fasso,  400. 

Change  of  Venue — ^Waiver  of  Privilege. 

10.  The  right  to  have  a  cause  tried  in  a  particular  county  is  a  per- 
sonal privilege  which  one  may  waive  either  expressly  or  by  implica- 
tion.— State  ex  rel.  Williams  v.  District  Court,  478. 
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8am« — Motion  Papers — ^Failure  to  File  in  Time — Delay  in  Mail. 

11.  Where,  by  reason  of  fault  of  the  agency  or  means  selected  for 
transmitting  the  papers  required  by  section  Go-OS,  Beviscd  Codes,  to 
be  filed  witli  the  clerk  of  the  district  court,  by  the  defendant  seek- 
ing a  change  of  plcuse  of  trial,  there  is  delay  beyond  the  time  therein 
prescribed  for  fiHng  theni,  the  privilege  is  lost  by  waiver. — State  ex 
rel.  Williams  v.  District  Court,  478. 

What  One  may  Waive. 

12.  Under  section  6181,  Revised  Codes,  one  may  waive,  by  implica- 
tion or  by  agreement,  the  advantage  of  a  law  intended  solely  for  his 
benefit. — Anaconda  Copper  Min.  Co.  v.  Eavalli  County,  530. 

Taxation — Valuation  of  Property — ^Increase — Defective  Notice. 

13.  One  who,  in  response  to  a  defective  notice,  appears  before  a 
county  board  of  equalization  to  protest  against  an  increase  in  tha 
valuation  of  liis  property  waives  the  irregularity  in  the  notice. — 
Anaconda  Copper  Min.  Co.  v.  Bavalli  County,  530. 

Criminal  Law — Bill  of  Exceptions — Settlement — ^Notice. 

14.  By  his  voluntary  appearance  at  the  settlement  of  the  bill  of 
exceptions  in  a  criminal  case,  the  county  attorney  waived  the  two 
days*  notice  required  by  section  9340,  Revised  Codes,  to  be  given 
him  of  the  time  when  the  bill  would  be  presented  to  the  court  for 
settlement.— ^tate  v.  Bratton,  563. 

WAB. 
Sedition,— see  Criminal  Law,  3-11,  20,  35;  Veterans'  Welfare  Fond. 

WATEBS  AND  WATEB  BIGHTS. 
See,  also.  Contempt,  J-4. 

Bights  of 'Appropriator — ^Intrrease  in  Flow  of  Stream. 

1.  The  rights  of  the  appro priat or  of  the  waters  'of  a  stream  are 
limited  to  its  natural  condition  at  the  time  the  appropriation '  is 
made,  and  are  not  enlarged  by  subsequent  improvements  made  by 
another  which  increase  the  supply  flowing  in  it. — State  ex  rel.  Zosel. 
V.  District  Court,  578. 

Development  of  New  Supply — Bight  to  Use. 

2.  A  person  who  by  his  own  exertions  creates  a  new  or  independent 
source  of  water  supply— one  which  would  not  otherwise  have  flowed 
in  a  stream  the  waters  ^of  which  have  been  appropriated — ^has  the 
prior  right  to  use  it  to  the  extent  of  the  increase. — State  ex  rel. 
Zosel  V.  District  Court,  578. 

Adjudicated  Bights — What  Constitutes  Contempt. 

3.  Where  all  the  water  flowing  in  a  stream  was  needed  by  prior 
appropriators  according  to  rights  adjudicated  by  decree  of  court,  the 
use  of  a  portion  thereof  by  a  junior  appropriator  constituted,  prima 
facie,  a  violation  of  the  decree  and  a  contempt  of  court.-^tate  ex 
rel.  Zosel  v.  District  Court,  578. 

Contempt — Defenses — What  Competent  to  be  Sfeown. 

4.  One  charged  with  contempt  of  court  because  of  a  violation  of 
a  decree  adjudicating  rights  to  the  nse  of  water  flowing  in  a  stream, 
may,  for  the  purpose  of  exonerating  himself  and  for  no  other,  show 
that  by  his  own  efforts  he  had  developed  an  independent  water 
supply  and  that  the  quantity  used  by  him  did  not  exceed  the  amount 
so  developed. — State  ex  rel.  Zosel  v.  District  Court,  578. 

Title  to  Water — ^Not  Determinable  in  Contempt  Proceeding. 

5.  The  right  to  the  exclusive  use  of  water  in  a  stream  alleged  to 
have  been  developcfd  by  the  efforts  of  one  who  was  not  entitled  to 
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the  use  of  any  of  the  natural  supply  flowing  therein  if  it  was  needed 
by  prior  appropriators,  waa  not  determinable  in  eontempt  proceed- 
ings in  which  he  woa  on  trial  for  a  violation  of  the  decree  adjudi- 
cating the  rights  of  the  users  pf  water  taken  from,  the  streauL — 
State  ex  rel.  Zoeel  v.  District  Court,  578. 

WOBDS  AND  PHBASB& 

"Acceptance*"— 

Steinbrenner  v.  Minot  Auto  Oo.,  36. 


tt 


Aecessory" — 

State  T.  Slothower,  23& 

"Accomplice" — 

etate  V.  eOothower,  282. 

"Actionable  negligence" — 

Mclntjre  v.  Northern  Pacific  Bj.  Oo.,  48. 
Kelley  t.  Daily  Co.,  71. 

"Additional  qualificatioua" — (Const.,  Art.  IX,  see.  !!•) 
Bose  Y.  Sullivan,  484. 

"Admission" — in  criminal  law. 
State  V.  Quie,  492. 

"Adulterated"  food— (Chap.  130,  Laws  of  1911.) 
Kelley  v.  Daily  Co.,  70. 

"Assessed  valuation" — 

State  ex  rel.  Oalles  v.  Board,  890. 

"Assessment" — 

Hilger  v.  Moore,  165. 

"Atrocious"— "Atrocity"— 

State  V.  Wyman,  607,  608. 

"Bunco"— 

State  V.  Moore,  104. 

"Calculated"— (Chap.  11,  Extra.  Session  Laws  1918.) 

State  V.  Kahn,  119. 
State  V.  Wyman,  605,  611. 

"City"— 

Berry  v.  City  of  Helena,  128. 

"Classification"  of  property  for  taxation  purpose^-^ 
Hilger  v.  Moore,  172. 

"CJondition  subsequent" — (Bev.  Codes,  aec  4902.) 
Smith  v.  Hoffman,  314. 

"Confession" — 

State  V.  Ouie,  492. 

"Confidence  game" — 

State  V.  Moran,  104. 
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^'Corpus  AfZic«"— 

State  ▼.  Slothower^  233. 

"P^  fflc/o  officers- 
State  ex  reL  Catt«  v.  Hart,  674. 

'•Due  and  payable" — 

Union  Bank  ft  TruBt  Co.  v.  Hinunelbaner,  90. 

"Esppressio  uniug  est  exoluHo  oltarittf" — 

State  V.  State  Board  of  Equalization,  ^1,  443. 

"Pood"— (Chap.  130,  Laws  of  1011.) 
Kelley  v.  Daily  Co.,  70. 

"In  the  manner  prescribed  bj  law" — (Const.,  Art.  XII,  see.  16.) 
State  ▼.  State  Board  of  Equalization,  4il. 

"Involuntary  confession" — 
State  T.  Qnie,  480. 

"Jurisdiction" — 

Crawford  v.  Pierse,  376. 

"Last  assessment-roll" — (Const.,  Art.  XIII,  see.  5.) 
State  'oz  rel.  Oalles  ▼.  Board,  302. 

"Last  clear  chance" — 

Mclntyre  v.  Northern  Pacific  By.  Co.,  48. 

"Liquidated"  demand — 

State  ez  reL  Bishop  v.  Keating,  529k 

"Male"— (Laws  of  1891,  p.  227,  see.  2.) 
Bose  ▼.  Sullivan^  463. 

"Mandamus" — 

State  T.  State  Board  of  Equalization,  454. 

"May"— (Bev.  Codes,  sec.  6714.) 
Soliri  y.  Passo,  408. 

"Neglects"— (Bev.  Codes,  sec.  6714.) 
Soliri  y.  Passo,  408. 

"Novation"— (Bey.  Codes,  sec  4050.) 
Sullivan  v.  Marshall,  570. 

"Pledge"— (Bev.  Codes,  sec.  5774.) 

Union  Bank  &  Trust  Co.  v.  Himmelbauer,  9L  . 

"Poll  taxes"—  \ 

Hilger  v.  Moore,  160. 

"Property"— (Const.,  Art.  XII,  sec  17.) 
Hilger  y,  Moore,  160. 


I 
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"Property"— (Eev.  Codes,  sec.  8683.) 
State  y.  Bratton,  565. 

"Ratification"—  ^ 

Koerner  v.  Northern  Pacific  By.  Oo.,  520. 

"Referendum" — (Amendment  to  sec.  1,  Art;  5,  of  ConBtitation.) 
State  ex  rel.  Esgair  ▼.  District  Court,  474. 

"Regard"— 

Union  Bank  ft  Trust  Co.  ▼.  Hlnunelbaneri  90. 

"Sedition"— 

State  y.  Kahn,  118. 

"Sedition  Act"— (Chap.  11,  Extra.  Session  1918.) 

State  y.  Griffith,  242. 
State  V.  Wolf,  499. 

"Subject  of  taxation" — 

Hilger  y.  Moore,  169. 

"Supplemental  Act" — 

First  National  Bank  y.  Bottineau  Co.  Bank,  369. 

"Taxation"— 

Hilger  y.  Moore,  165. 

"Thus" — 

Koerner  y.  Northern  Pacific  By.  Co.,  516. 

"Trustee" — 

Crosby  v.  Bobbins,  Bxr.,  191. 

"Uniform  ad  valorem  system"  of  taxation-^ 
Hilger  y.  Moore,  164. 

"Value  of  taxable  property" — (Const.,  Art.  Xni,  see.  5.) 
State  ex  rel.  Galles  y.  Board,  390. 

"Voluntary  trust"— 

jCrosby  y.  Bobbins,  Exr.,  190. 

"Willful  desertion"— (Bev.  Codes,  sec.  3646.) 
Decker  y.  Decker,  344. 

WITNESSES.  ' 

See,  also,  Eyideneei 

Credibility,— flee  Byidence,  22. 
Expert, — see  Evidence,  4-7,  30.  ^ 

Fees, — see  Costs,  1,  3. 

WOMEN. 
Qualifications  for  office — ^Wooian's  suffrage, — see  Elections,  1,  2. 


WBITS. 
Bee  Attachment;  Certiorari;  Injunction;  Mandamus;  Superyisory  ControL 
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